Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fi^om  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


aqhttp: //books. google. com/ 


'/ 

O  zr  .V  / 


Johns  Hopkins  University  Studies 

IK 

HISTORICAL  AND  POLITICAL  SCIENCE 

H£BBEBT  B.  ADAMS,  Editob 


Hlitorjr  U  put  Politic*  and  Politics  prannt  Htatoir.— A««maii 


EXTRA  VOLUME 
IV 


"  But  when  wTenI  fkmllles  are  united,  and  the  ueoelatlon  alms  at  something  more 
than  the  rapply  of  dally  needa,  then  comes  into  existence  the  Tillage  . .  .  When  seTeral 
Tillages  are  united  in  a  single  commDnit]ri  ■  ■  ■  the  state  comes  into  existence  .  .  , 
Seeing  then  that  the  state  is  made  up  of  households,  before  speaking  of  the  state,  we  most 
speak  of  the  management  of.  the  household."— /IrMotit  (Jouca). 

"  WhercTer  the  primitlTe  condition  of  an  Aryan  race  rsTcals  itself  either  through 
historical  records  or  through  the  surrWal  of  its  ancient  institutions,  the  organ  which  in 
the  elementary  group  corresponds  to  what  we  call  the  legislature,  is  ererywhere  discern- 
ible. It  la  the  Village  Council  .  .  .  From  this  embryo  hare  sprung  all  the  most  famous 
legislatures  of  the  world."— JfatiK. 

"  Die  Hunderte  ikt,  inaofem  ihr  eben  urspranglich  Zahlrerhaitnlsse  zu  Grunde  llegen, 
nidit  so  natOrlich  und  &Bi  erwachsen,  wie  die  Dorfschaft  auf  der  einen,  die  Ijuidschaft 
anf  der  andem  Seite.  Sle  hat  etwas  genuuihtes,  mechanischee  an  slch.  Sie  ist  eine 
Abtbeiiung  dee  Volks  und  tjtaata  fQr  bestlmmte  Zwecke."—  Waibi. 

"  If  the  shire  be  the  ancient  under-kingdom,  or  the  district  whose  administratiTe  system 
ii  created  in  imitation  of  that  of  the  under-kingdom,  the  shlremoot  is  the  folkmoot  in  a 
double  sense,  not  merely  the  popular  court  of  the  district,  but  the  chief  council  of  the 
ancient  nation  who  possessed  that  district  in  independence,  the  witenagemot  of  the  pre- 
beptarohlo  kingdom."— £(u&A«. 

'  Kenner  des  englischen  Staatsweaens  sind  heute  wohl  einTentanden,  daas  ee  nieht 
auareichend  ist  Immer  nur  das  Parlament  im  Auge  su  baben ;  dass  die  Dantellungen  der 
Constitutional  Law  in  Blackstone,  seinen  Xachfolgern  und  Bearbeltern  unTollstCndig 
sind  und  Haupttheile  der  Verftssung  gar  nicht  enthalten." — OneUt. 
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PREFACE. 


Since  the  appearance  of  Freeman's  Comparative  Poliivx  the 
theory  of  an  English  local  constitution  vhose  origin  is  coeval 
with  the  origin  of  the  race  has  become  familiar  to  every  scholar. 
In  that  work  the  real  extent  and  the  real  limitations  of  our  com- 
mon Aryan  heritage  were  first  disclosed.  Already  an  extensive 
monographic  literature,  every  day  increasing,  bears  witness  to  the 
high  value  set  upon  the  study  of  local  institutions. 

But  it  is  a  noteworthy  fact  that  local  constitutional  history,  as 
a  unity  deserving  of  sustained  and  comprehensive  treatment,  has 
as  yet  found  few  expounders.  Bishop  Stubbs,  it  is  true,  in  his 
account  of  the  higher  organism  has  assigned  to  the  lower  its 
proper  space  and  rank.  George  Waitz  has  rendered  a  similar 
service  for  Germany ;  and  the  evolution  of  the  mark,  village,  and 
other  communities  on  the  Continent,  has  been  described  at  great 
length  by  George  L.  v.  Maurer.  But  the  treatise  of  Dr.  Gneist 
is  the  only  work  of  first  rate  importance  which  has  yet  been 
devoted  exclusively  to  the  history  of  local  self-government  in 
England.  This  book,  however,  is  a  practical  demonstration  that 
the  history  of  the  local  constitution,  for  weight  and  dignity,  may 
rightly  take  its  place  on  a  level  with  that  of  the  state  itself. 

No  compendious  treatise  on  the  development  of  local  institutions 
in  the  United  States  has  yet  appeared.  Indeed,  until  recently, 
the  attempt  to  produce  such  a  work,  if  not  premature,  would  at 
least  have  proved  extremely  difficult.    Even  now,  notwithstanding 
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the  rapid  progress  of  inveatigntion  during  the  past  few  years,  I  am 
oppressed  by  the  consciDUsncsa  that  this  efTort  to  perform  the 
taak  is  far  from  being  entirely  satisfactory.  And  it  must  have 
been  unsatisfactory  in  some  degree,  though  undertaken  by  hands 
much  more  skilful  than  my  own.  For  the  field  is  so  vast,  the 
differentiated  organic  forms  and  administrative  devices  so  various, 
that  an  ideal  general  history  cannot  l>e  written  until  every  part  of 
the  territory  has  been  minutely  explored  by  separate  investigators. 

This  book  is  intended  simply  as  a  general  introduction  to  the 
study  of  our  local  constitution.  It  is  not  designed  to  render 
unnecessary  the  special  treatment  of  the  subject  for  any  locality. 
On  the  contrary,  here  is  a  rich  field  in  which  many  laborers  may 
find  profitable  employment.  The  institutional  Jiistory  of  every 
state — not  merely  an  analysis  of  its  present  civil  government — 
ought  to  be  written.  And  if  it  were  written  from  a  full  mind, 
competent  to  bring  it  into  its  proper  relations  with  the  past  and 
the  present  on  both  sides  the  ocean,  it  would  constitute  a  most 
valuable  and  not  uninteresting  addition  to  our  literature. 

To  all  who  have  agisted  me  in  any  way  during  the  progress  of 
this  work,  I  desire  to  express  my  thanks. 

Among  those  who  have  given  nie  information  in  reply  to  letters 
of  inquiry,  I  wish  particularly  to  acknowledge  the  kindness  of  Hon. 
P.  F.  McClure,  Commissioner  of  Immigration  and  Statistics  for 
Dakota,  Hon.  Michael  Shoemaker,  Chairman  of  the  Cbmiuittee 
of  Historians  of  the  Michigan  Pioneer  and  Historical  Society, 
and  Mrs.  Stephen  B.  Weeks,  of  Chapel  Hill,  North  Carolina. 
For  the  loan  of  valuable  books,  I  am  indebted  to  Messrs.  S.  T. 
Viele,  of  Buffalo,  Charles  L.  Smith,  Instructor  in  History  at  the 
Johns  Hopkins  University,  R.  C.  Davis,  Librarian  of  Michigan 
University,  Addison  Van  Name,  Librarian  of  Yale  College,  and 
Mellen  Chamberlain,  Librarian  of  the  Boston  Public  Library. 
Through  the  courtesy  of  Mr.  Charles  M.  Andrews,  I  have  had 
the  advantage  of  reading   the   manuscript  of  his   forthcoming 
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monograph  on  Anglo-Saxon  Manorial  Life,  a  thorough  study  of 
the  subject  from  the  sources. 

I  am  under  obligations  to  Mr.  8.  L.  Gebthardt  and  to  Mr. 
Jesse  H.  Holmes  for  the  investigation  of  certain  local  questions 
respectively  in  Connecticut  and  Virginia.  And  for  similar  favors, 
I  am  indebted  to  my  colleagues  Instructor  T.  M.  Hodgman  and 
Professors  L.  A.  Sherman  and  H.  W.  Caldwell.  Mr.*  H.  H. 
Wilson  has  repeatedly  and  without  stint  given  nie  the  benefit  of 
his  wide  and  accurate  knowledge  of  American  law  and  institu- 
tions. Judge  S.  B.  Pound,  likewise,  has  aided  me  with  informa- 
tion on  legal  topics. 

To  Dr.  A.  G.  Warner  my  grateful  acknowledgments  are 
especially  due.  Without  his  scholarly  assistance,  freely  ren- 
dered in  countless  ways,  the  difficulties  of  my  task  must  have 
been  greatly  enhanced.  Dr.  Herbert  B.  Adams  has  courteously 
placed  many  rare  volumes  at  my  service ;  and,  it  is  but  just  to 
add,  I  have  derived  much  advantage  from  the  suggestiveness  of 
his  various  monographs  on  the  origin  of  New  England  institutions. 

Lincoln,  March  19,  1889. 
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CHAPTER  I. 

EVOLUTION  OF  THE  TOWNSHIP  ORGANISM. 

I. — ^Thb  Clan. 

One  of  the  most  interesting  and  important  results  of  the 
study  of  comparative  sociology  is  the  disclosure  of  the  &ct 
that  the  family  and  not  the  individual  was  the  unit  of  ancient 
society.  Among  all  the  races  of  antiquity  "  the  constitution 
of  the  &mily  was  the  basis  and  prototype  of  the  constitution 
of  the  state.'"  But  the  ancient  or  patriarchal  family  was  some- 
thing quite  different  from  the  modem.  In  the  first  place,  it 
was  a  much  more  extended  group,  embracing  under  the  head- 
ship of  the  eldest  valid  ascendant  all  agnatic*  descendants  and 
all  persons  united  to  it  by  adoption,  as  well  as  clients  and 
other  dependants.'    Again  the  authority  of  the  house-father 

'  Maiquardt,  Dot  PrieatUitn  der  Bomer,  I,  p.  1 ;  cf.  aUo  Schrader,  Spraek- 
vergUidumy  mtd  UrgeteUehte,  394-5;  Maine,  Village  Oommunitia,  15  ff. ; 
Spencer,  PrmdpUt  of  Sociology,  I,  705-45  ;  U,  451-71 ;  Gilbert,  Handbueh 
der  grieck.  SKuUtalttrOiiimer,  II,  302. 

*  Agnates  were  those  who  coald  trace  their  kinship  throogh  males :  the 
ofbpring  of  married  daoghters  were  excluded,  as  belonging  to  another 
ftmily:  Maine,  Andenl  Lam,  p.  56,  141  f. ;  Hadley,  Roman  Ixm,  130  ff. ; 
Pachta,  hutibitionen,  II,  17  ff.;  Lange,  Bomitche  AUerthUmer,  I,  211  ff.; 
Moirhead,  BisL  InL  to  Private  Lax  of  Borne,  43  ff.,  122  ff. 

*  Clients,  servants,  slaves,  and  even  those  admitted  to  the  hearth  as  guests, 
by  observance  of  the  proper  rites,  were  according  to  the  primitive  conception 
members  of  the  family  group  and  sharers  in  its  sacra.  Heam,  Aryan  Houte- 
hold,  73. 108 ;  Fustel  de  Coolanges,  Ancient  Oity,  150 ;  Maine,  Andent  Law,  158. 
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was  of  a  most  despotic  character,  though  exercised  during  his 
entire  lifetime  over  even  tlie  married  sons  and  their  wives  and 
children  :  the  patriarch's  arbitrary  commands  were  originally 
the  only  forms  of  law.'  But  the  family  as  thus  organized 
was  already  a  mere  survival,  or  found  only  among  uncivilized 
races,  when  notice*!  by  the  earliest  observers.  Thus  Homer 
says  of  the  Cyclops :  "  They  have  neither  assemblies  for  con- 
sultation nor  theiimten^  but  everyone  exercises  jurisdiction  over 
his  wives  and  his  children,  and  they  |)ay  no  regard  to  oue 
another.'"  And  probably  the  jwet  has  here  ascribed  to  the 
Cyclops  the  ciianicteristics  of  savage  tribes  with  wijieh  the 
Greeks  were  acquainted.*  The  theory  that  the  family  is  the 
type  of  jx)litical  organization  is  l>y  no  means  of  recent  origin. 
It  is  clearly  set  forth,  and  the  process  of  expansion  accurately 
descril>ed  by  Plato  and  also  by  Aristotle,  who  bu^e  it  upon 
their  own  observation,  "  both  among  Hellenes  and  barl)arians," 
and  each  illustrates  it  by  reference  to  the  passage  from  Homer.* 


'The  absolute  power  of  the  house-father  was  an  Arynn  characteristic 
Schrader,  UprarJipergleiehvng  und  UrgctchiclUe,  386  ff.  Among  tlie  Romiins, 
as  is  well  known,  tlie  father  had  jut  vilac  neeugue,  in  respect  of  his  children, 
couM  sell  them  into  Bluvery,  and  even  nonii  who  tilled  the  hi^htut  offices  of 
state  could  originally  own  no  property.  Puchtii,  Luiilutionen,  II,  384  ff; 
Bcheurl,  Inttitutionen,  pp.  271  f. ;  Maine,  Ancient  Law,  133  f. ;  Hodley, 
119  f. ;  Clark,  Early  Roman  Imw,  25.  The  jx>wcr  of  the  father  to  erpose 
female  infants  wai4  a  greiil  evil  during  the  early  empire:  Capes,  Age  of 
Anioninea,  19  f.  See  further  Muirhead,  Ilitl.  Int.  to  the  Private  Law  of  Home, 
27  ff.,  118,  222;  Lange,  liSmitelie  Alterthumer,  I,  112  ff. 

'On  the  thnnifie*,  or  inspired  commands  of  the  hero-king,  handed  down 
to  him  from  Zeus  by  Themin,  see  Maine,  AncieiU  Law,  Chap.  I. 

'Odyssey,  Book  IX,  11.  10<5  ff.,  aa  rendered  by  Sir  Henry  Maine,  Ancient 
Lam,  i20.  Cf.  Odyssey,  Book  VI,  11.  5  ff.:  Bryant's  Trnnslulion,  I,  144, 
215-16. 

*"It  may  not  perhaps  l)e  an  altogether  fanciful  idea  when  I  suggest  that 
the  Cyclops  is  Homer's  type  of  an  alien  and  less  advanced  civiliuition," 
Maine,  Ancient  Ijaw,  120.  But  see  Freeman,  GnnpanUiM  PolUiei,  379,  note 
20,  who  regards  this  as  an  exceptional  case. 

'Plato,  Lout,  Kw)k  HI,  (580-81:  Jowell,  IHaiogvex,  Vol.  IV,  p.  209; 
Aristotle,  PolUiet,  Book  I,  2:  Jowett,  Vol.  I,  p.  2  ff.;  both  also  cited  by 
Maine,  Early  Lam  and  CWtom,  p.  196. 


7%e  Clan. 

The  family,  then,  was  the  germ  from  which  have  been 
evolved,  as  in  concentric  circJes,  ail  tiie  forms  of  political 
oi^anism.'  By  proceas  of  natural  growth  a  certain  number 
of  families  became  united  in  a  clan,  the  Roman  rjcns  or  the 
Ionic  genoa.  In  like  manner,  in  course  of  time,  a  union  of 
gcntes  formed  a  ■phratria  or  curia;  and  a  gathering  of  phratries 
or  curies  formed  a  tribe,"  famous  illustrations  of  which  are  the 
irittus  of  early  Rome — Ranines,  Titles,  and  Luceres — ^and  the 
Ionic  phu/ui  of  the  Homeric  age — Gelcontes,  Hopletes,  Aigi- 
koreis,  and  Argadeis.'  Each  of  these  group,  in  ascending 
aeries,  must  be  regarded  as  successively  rej)resenting  a  newer 
and  more  enlarged  concejition  of  the  state:  the  lower  being 
retained  as  subordinate  nierubers  of  the  higher  organism.* 

But  it  is  the  clan  or  gens  with  which  we  are  here  directly 
aMicerned.  The  pjint  to  be  iioticwl  first  of  all  is  that  already 
when  history  dawns,  it  had  become  the  starting  point  of  politi- 
cal life ;  the  family  was  no  longer  employed  directly  as  a 
member  of  the  state.     The  gens,  like  the  family  which   it 


'  In  general  on  the  patriarcliiil  family,  see  Sclirader,  Sprachvergleichung 
und  Vrgaehichte,  379-95;  Kusli'l  ile  Coiilanges,  Aneienl  CV<y,  111  fl'. ;  Maine, 
AneiaU  Law,  Chap.  V;  Henru,  Aryan  llouaehotd,  Chaps.  HI,  IV;  Letour- 
nenu,  La  SodologU  ;  Laiige,  iJmn.  Alt.,  1,  102  fl'. 

Morgan,  Aneiml  Society,  pp.  383-508,  traces  the  growth  of  the  family  from 
original  promiscuity  through  various  difTerent  forms  before  the  monogamian 
U  reached.  See  also  McLennan,  Stwiies  in  Anciail  llittOTy  for  the  theories 
of  promiscuity,  endogamy,  exogamy,  and  marriage  by  capture.  These  two 
worl(B  ore  discussed  by  Maine,  Early  Laic  and  Cuntom,  Chap.  VII,  and  by 
Lubbock,  Origin  of  Civiliiation,  pp.  50-113;  McLennan  is  criticised  by  Her- 
bert Spencer,  Principles  of  Sociology,  Fart  III,  and  by  Morgan,  pp.  509  fl*. 
See  J.  D.  Mayne,  Hindu  Law  and  Uiugt,  pp.  33-87  for  much  curious  infor- 
mation on  the  fumily  customs  of  India.     Also  Sclirader  above  cited. 

'  According  to  tradition,  amuug  the  loniuns,  30  families  formed  a  genot, 
30  jeni  a  phratrin,  and  3  phralriai  a  ;)/i«W  or  tribe.  Schomann,  Anliqyiiiia, 
817,  364;  Grole,  HI,  62-3;  Wachsmuth,  I,  342  f. 

'See  the  comparative  table  of  groups  in  the  order  of  their  expansion: 
Schroder,  Sprachvar.  und  Vrgetch.  394;  Miiller,  HandbueJi  der  klamigehen 
AUcrthwrntwitiKTitehafl,  IV,  17-22;   Schomann,  AOicnian  Congl.  HiaL,  3-10. 

•The  curia  or  phratria,  however,  as  we  shall  see  was  a  more  artificial 
group  and  di&cliarged  more  special  functionsu    See  Chap.  V,  I. 
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superseded,  was  therefore  a  state  in  miniature;  and  when  it, 
in  turn,  expanded  into  liiglier  groups,  it  nevertheless  continued 
to  survive  as  the  political  unit.  But  what  renders  it  of  sur- 
passing interest  for  our  present  purpose  is  the  fact  that  in  it 
we  behold  the  embryo  or  prototype  of  the  township.  The 
latter,  in  the  modern  territorial  organization,  occupies  in  one 
form  or  another  the  same  relative  place  which  the  former  held 
in  the  tribal  cnnstitutinn  of  early  Aryan  society.  But,  at  first 
glance,  there  is  little  in  the  form  of  the  primitive  institution 
to  remind  us  of  this  relation. 

The  clan  was  no  artificial  protiuct.  It  was  by  no  arbitraiy 
legislative  act  that  its  elements  were  "  incorporated  : "  it  was 
merely  the  expanded  form  of  the  family  itself,  and  its  organiza- 
tion was  on  the  same  patriarchal  model.'  As  in  the  case  of  the 
family,  the  double  tie  which  held  its  members  together  was 
real  or  assumed  blood  relation.slii]>  and  a  common  worsiiip. 
This  is  the  ma«t  [irimitive  bond  of  human  society.  Of  the  two 
elements  entering  into  it,  the  worship  of  a  common  ancestor' 
was,  perhaps,  tlie  more  essential  and  it  was  regarded  as  the 
test  of  kinship.*  But  tlie  various  names  of  the  institution  dis- 
close the  bond  of  blood-relationship :  the  Latin  (jcns,  the  Greek 
gcnos,  the  Gaelic  clan,  the  Anglo-Saxon  ci/mi,  all  are  sugges- 
tive of  common  descent.'  Each  gens  had  an  altar  and  a  ritual 
exclusively  its  own  which  could  not,  without  profanation,  be 


'  Fiutel  de  Coulanges,  AneiaU  City,  141  ff.  Compare  on  the  gens  Miiller, 
Doric  i2<i«ai,  ir,  76-44 ;  Schdiuann,.4n<i'fut(ie«,  317,  304;  Maine, >4nei<n(  2><ni>, 
266,  123-4;  Early  Law  and  Cuslom,  Chap.  VII;  Morgan,  AneietU  Society, 
214-34  (the  Greek),  U76-99  (the  Roman),  357-79  (of  olhtr  tril)eK) .— Mr. 
Morgan,  however,  regards  the  family  as  derived  from  the  gens,  p.  227. 

'Fuslel  de  C-uiihiiiges,  Ancient  City,  i)-b2,  haa  the  best  discuioiion  of  ances- 
tor-worship; he  is  followed  by  Heiim, --Iryan  flbuMAoW,  16  ff.  Maine,  JSariy 
Leut  and  Oiulom,  (.'haps.  Ill  and  I\'  has  an  admirable  discussion.  See  also 
Taylor,  Primitive  CW/ure,\'ol.  1 1.  ( .Xnimism ).  For  India,  J.  D.  Mayne,  Hindu 
Laaand  Utage,  So,  438;  on  deiliutlion  of  men  in  India,  Lyall,  Aniatic  Sluditt, 
Chap.  II ;  on  the  Roman  lares  see  Duruy,  Hi»l.  of  Borne,  I,  'iW. 

•  Fustel  de  Coulanges,  49-51 ;  Hearn,  66. 

*Skeat,  Etymological  Dictionary;  Freeman,  Qmp.  Pol.,  103, 394;  Fustel  dc 
Coulanges,  140-41. 
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imparted  to  a  stranger ;  and  "  stranger  "  meant  anyone  not  a 
member  of  the  clan.  Race  isolation  and  religious  isolation 
were  the  almost  insuperable  obstacles  to  political  development 
in  early  Aryan  society.  Even  the  gradual  expansion  of  family 
into  gens,  of  gens  into  curia,  and  of  curia  into  tribe  must  have 
been  slow  and  painful.  As  is  well  known,  political  isolation 
is  the  clue  to  the  pef;uliar  history  of  the  Hellenic  .states  :  even 
Athens,  save  for  a  moment,  never  overcame  the  tendency  of 
the  lonians  to  city  autonomy  and  exclusiveness;  while  the 
later  attempts  to  form  fetlenitions  came  too  late  to  stay  the 
inevitable  di.'^ruption.'  On  the  other  hand,  the  fact  that  Rome 
did  finally  surmount  this  barrier  explains  largely  the  won- 
derful career  of  the  mistress  of  the  world.'  But  in  expansion 
of  the  primitive  groups — the  growth  of  the  state — the  fiction 
of  adoption,  by  which  relationship  was  artificially  extended 
and  strangers  admitted  to  the  aaera,  was  of  immense  service. 
Indeed,  as  Sir  Henry  Maine  has  said,  it  is  difficult  to  see  how 
early  society  could  otherwise  have  escaped  from  its  "swaddling 
clothes." » 

Little  can  be  said  of  the  officers  or  oi^nization  of  the  clan. ' 
Each  had  its  chief,  archos  or  princeptt,  who  acted  as  its  "judge, 
priest,  and  military  commander."*  He  was  probably  elected* 
by  the  clansmen — an  important  modification  of  the  strictly 
patriarchal  constitution  of  the  family.  There  may  have  been 
also  an  executive  council  whose  numljer  seems  to  have  been 
usually  five.*    Our  knowledge  of  the  primitive  Aryan  clan  is 


'See  Freeman,  Hul.  of  Ftderol  Government,  Vol.  I;  Cbinpara<ii<e  Politia, 
90 1. ;  D>x,  Greeks  and  Peniaru,  9  f. ;  Athenian  Empire,  3  f,  39  f.,  51  f.,  etc. 

*  Freeimu),  Ornip.  PoL,  97 ;  FUke,  American  PolilidxU  Ideat,  79. 

*  Andmt  Lav,  26,  125,  126.  On  the  pretieot  use  of  adoption  in  India  see 
J.  D.  Mayne,  Hindu  Law  and  Ufage,  88  ff. 

*  Fiutel  de  Coulanges,  137 ;  Dion.  Hatie.,  II,  7 ;  Boeckh,  Oarp.  In»crip.,  397, 
398. 

'  Marquardt,  StaatooeriDiiZtuM^,  III,  133,  says  the  Roman  gem  bad  an  elected 
Jamm  to  guard  the  latra.    Morgan,  225,  297. 

'This  is  discussed  br  Heam,  128  ff.  See  farther  on  the  Greek  and 
Roman  gens  Pauly,  Real-Eneyehpadie,  III,  700  ff. ;  Mummsen,  StaattreeJU, 
ni,  3-53;  MilUer,  HandbwcK,  IV,  19  f.,  491  (.;  Muirhead,  6  ff. 
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vague  and  fragmentary ;  but  niucli  help  may  be  obtained  from 
India  where  an  immense  muss  of  indifjenous  custom  lias  Iwen 
preser%'ed,  and  where  the  clans  and  otlier  genealogical  groups 
may  be  Been  in  actual  process  of  growth  and  disintegration. 
Here  the  concentric  circles  of  affinity  are  numerous  and  intri- 
cate and  often  artilicially  extended.' 

In  like  manner  the  gentile  organization  among  the  Celts  of 
the  British  islands  survived  far  down  into  hist<jric  times ;  and 
here  scholars  have  been  able  to  study  its  essential  principles 
in  full  ojwration.' 

But  for  a  clear  realization  of  society  under  the  clan  organi- 
zation it  is  only  necessary  to  turn  to  living  examples  among 
other  branches  of  mankind.  Undoubtedly  the  n<miadic  Tur- 
anians of  Asia,  the  Somites  of  the  deserts,*  and  the  savage  races 
of  Africa  and  Oceanica,  when  due  allowance  for  ethnological 
characteristics  is  made,  present  true  pictures  of  such  society ; 
and  the  researches  of  an  American  scholar  Iiave  revealed  the 
exact  counterpart  of  gens,  curia,  and  tribe  among  the  Iroquois 
and  other  red  Indians  of  this  continent.*  In  the  primitive 
ages,  it  is  probable  that  our  Aryan  ancestors  also  led  a  pas- 
toral life  and  had  no  conception  of  property  in  land.  But  the 
nomadic  stage  was  supei-seded  at  an  exceodingly  early  day  by 
that  of  permanent  settlements  in  village  communities;  for  tlie 
latter  wherever  fonud,  are  but  locsilized  ciaus,^  whose  origin  is 
coeval  with  the  beginning  of  communistic  occupation  and  cul- 
tivation of  the  soil.  Among  the  Hellenic  and  Italic  gentes, 
SB  elsewhere,  a  pastoral  probably  preceded  a  village  life;  but 
at  the  very  dawn  of  history  this  second  or  township  stage 
had  already  yielded  to  the  city  ;*  only  in  the  wild  regions  of 


'  See  the  interesting  discuaaion  of  Lvall,  Aiialie  Studies,  Chap.  VIII. 

«  Freeman,  Norman  Omquat,  V,  310;  Omp.  Pol.,  102,  116,  394;  Frederic 
Scebohm,  Eng.  VU.  Om.,  181-261 ;  Maine,  Early  Hitt.  IruL,  Chaps.  II-VIl ; 
Ancient  Laic,  260. 

»I)uruy,  Hitt.  of  Borne,  I,  190-1. 

♦  Lewis  H.  Morgan,  Ancient  Soeiety,  New  York,  1878. 
'Freeman,  Omp.  Pot.,  102,  117. 

*  Athena,  Sparta,  Mantineia,  Rome  and  varioas  other  places  seem  certainly 
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western  Greece  did  the  "tribe  and  the  village"  survive  in  the 
claasic  age.' 

At  the  period  described  in  the  Homeric  poems,  the  Greeks 
had  reached  a  form  of  the  state  still  higher  than  the  phuld: 
the  polis  or  city,  formed  by  the  gathering  of  tribes  or  parts  of 
tribes — for  all  the  luuic  cities,  including  Athens  were  com- 
posed of  the  four  phulai.^  The  polis  was  the  highest  concep- 
tion of  the  state  which  the  Greeks  attained.  Four  stages  of 
development^ — gens,  phratry,  tribe  and  city,  the  latter  wonder- 
ful in  what  it  compassed  for  civilization — were  successively 
reached ;  but  every  attempt  to  pass  beyond  the  latter  to  a 
fiflh  and  grander  phase — the  nation — failed.  That  glory  was 
reserved,  not  even  for  the  Romans,  but  for  the  thij-d  of  the 
great  races  which  have  in  turn  filled  the  page  of  history.* 
With  the  growth  of  the  city  tlie  old  bond  of  common  blood 
and  common  religion  liad  to  yield  to  the  needs  of  a  more 
comprehensive  state.  The  efforts  of  Solon  and  Kleistheues  to 
supersede  the  old  i-eligious  bwlies  for  jxvlitical  functions,  by 
the  creation  of  artificial  classes  and  pliulai  with  local  sub- 
divisions, are  but  marks  of  the  change ;  just  as  the  tradition 
of  the  formation  of  new  gentes  and  tribes  by  the  Tarquins  is 
significant  of  a  similar  crisis  at  Rome.  But  to  the  end  the 
clan,  or  its  local  substitute,  remained  the  political  unit.  Such 
was  the  demoa  of  the  Kleisthenian  constitution ; '  and,  accord- 


to  have  been  formed  liy  the  coalencence  of  village  communities.  Maine, 
Early  Iliil.  Intl.,  84;  Freomnn,  Cmnp.  Pol.,  88-9,  106,  380-3;  Grote,  II, 
258-61.  In  historic  times  private  property  was  the  rule  in  both  Rome  and 
Greece :  Fustel  de  Coulanges,  76  S.  But  various  things  point  to  an  earlier 
oommunialic  stage. 

'  Freeriiiin,  Onmp.  Pol,,  88-9. 

'  In  like  mnnncT  in  Sparta  and  in  the  Dorian  cities,  generally,  there  were 
three  tribes:  Ilylleis,  Ih-manes  (Oymanatae),  and  Pamphili:  Muller,  i)orte 
iZoMj,  II,  76.  Cf.  Sohomann,  Antiquuia,  211,  128  f.,  38, 39 ;  Muller,  Hand- 
bueh  der  Idau.  AU.,  IV,  21. 

•Freeman,  Comp.  Pi>l.,  120. 

'Demea  existed  beforv  Kleisthenes  and  were  probably  the  townships 
wttled  by  gentes;  but  now  the  tribes  were  regularly  divided  into  districts, 
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ing  to  tradition,  the  Roman  senate  was  originally  composed 
of  300  niemljers — one  for  each  of  the  gentes  of  the  three 
primitive  tribes.  But  at  a  later  time  local  tribes  and  their 
divisions,  the  pagi,  were  substituted  as  military,  fiscal  and 
legislative  districts.* 

II.— The  Mark. 

(o). — The  Primitive  Community  of  OcBsar  and  Tacitiu, 

The  earliest  tratlitions  of  Rome  reveal  to  us  society  in  an 
earlier  stage  than  tlyat  of  tlie  CJ reeks  in  the  age  (tf  Homer: 
for  the  process  of  ineorporatiag  tlie  triljes  in  the  city  is  clearly 
described,  a  fact  witliout  parallel  in  Hellenic  legend.  On 
the  otlier  hand  the  conception  of  the  state  t<.)  which  our  own 
ancestors  had  attainctl,  when  they  first  emerge  to  view,  was 
still  more  primitive  than  that  of  the  founders  of  the  Eternal 
City.  "Among  Ihe  ancient  Germans  and  Scandinavians," 
says  Freeman,  "  and  not  least  among  the  Teutonic  settlers 
in  our  own  island,  we  see  many  things  face  to  face  which  in 
Greece  and  Italy  we  see  but  darkly  ;  we  see  many  things  for 
certain  which  in  Greece  and  Italy  we  can  only  guess  at;  we 
see  many  things  still  keeping  their  full  life  and  meaning,  of 
which  in  Greece  and  Italy  we  can  at  most  spy  out  traces  and 
survivals.  It  is  among  men  of  our  own  blood  that  we  can 
best  trace  out  how,  as  in  Greece  and  Italy,  the  family  grew 
into  the  clan — how  as  in  Greece  and  Italy  the  clan  grew  into 


though  those  of  Ihe  same  tribe  were  not  ndjacent.  Wachanuth,  1,  398, 
453  r. ;  Herodotua,  I,  60,  62 ;  Scli6mann,  Anliqnitia,  366 ;  AUunuan  OnwL 
Hi»l.,  04-8. 

'Smith,  Diet.  Aiitq.,  848  (Pagi),  1149  (Tribunus). 

Mr.  Freeman  regards  the  original  Iriljes  as  "  exsentiatl.T  local "  and  holds 
that  early  localization  was  a  distingui/ihing  mark  of  the  Iliilic  coramunilies; 
doubtless  the  genealogico-religious  bodies  often  settled  together :  Oomp.  Pol^ 
108-9.  The  Ionic  genfr  also  settled  together,  aiid  gome  of  the  demcs  of 
Kleislhenes  seem  to  have  corresponded  with,  and  borne  the  names  of,  genfi. 
Grole,  IV,  131  ff.,  HI,  63  f.;  Wachsmulh,  I,  397  f. ;  Sohomann,  .^rUiyui/ia,. 
866;  Athenian  Cbiut.  HiM.,  10,  11 ;  Gilbert,  Handlmch,  II,  307. 
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the  tribe — and  how  at  that  stage  the  development  of  the  two 
kindred  races  parted  company — how  among  tlie  Teutons  on 
either  sside  of  the  sea,  the  tribe  has  grown,  not  into  the  city, 
but  into  the  nation.'" 

At  the  dawn  of  history  Teutonic  society  had  already  attained 
a  complex  development.  The  initial  organism  was  the  mark 
or  markgenossenscliaft,  a  group  of  clansmen.  Several  mark 
societies  united  to  form  the  hundertsc^haft — the  analogue  of 
the  curia  or  phratria.  Finally  an  aggregation  of  hundeil- 
schaften  constitute*!  the  volkerschafl  or  tribe.  Eacli  of  tlie'te 
organizations,  larger  and  smaller,  seems  to  have  been  united 
by  the  tie  of  kindretl,  though  fust  yielding  to  the  influence  of 
localization  ;  and  each  liait  a  special  part  to  perform  in  the 
social  order.'     The  mark  was  the  self-governing  local  com- 


'Cbmp.  Pol.,  111.  Cf.  Waitz,  Verfatsungigaichiehle,  I,  19;  and  for  an 
admirable  account  of  the  cWiliuition  attained  by  the  primitive  Germans, 
lb.,  29-48 ;  Dahn,  Urgaehithte  der  Oermunen,  etc.,  I,  31  fi'. ;  Arnold,  Dntltehe 
Vruit,  187  a. 

'The  oommonly  accepted  theory  represents  mark,  bundertschaft,  and 
Yolkerschaft  as  successive  evolutions — as  organisms  formed  on  the  mime 
general  model.  An  exception  is  made  in  the  case  of  the  murk  whose 
assembly  is  denied  true  judicial  functions;  but  the  assemblies  of  both 
hundortschaft  and  viilkerschaft  are  "essentially  courts:"  Waitx,  Vrr/aMnings- 
gachielttf,  I,  316;  Dtu  aUt  HecM,  143;  Freeman,  Comparative  Politiai,  118; 
Grimm,  RechltaUerthiimtr,  745;  Schulte,  Seichs-  nnd  RechUgachichte,  2o-Ci. 

But  Sohm  combats  this  theory  and  insists  that  each  member  of  the  social 
body  had  a  distinct  character.     He  thus  summarizes  his  argument :  — 

"  \'on  den  drei  Gliederungen  des  nationalen  Organi.smus  hat  jcde  ihre 
besondcre  Aufgabe  zu  erfiillcn.  Der  Stammesvcrband  bildet  die  Einhcit 
fOr  das  allgemeine  ethisiihe,  der  Volkerschaftsverband  die  Kinlieit  fur  das 
politische,  der  Hundert-sohaflsverband  die  Einheit  fiir  dus  gerichtliche 
Leben.  In  der  Versamiulung,  der  Gesandten  aller  Volkctschaften  "desscl- 
ben  Bluls"  tritt  uns  die  C'ultusgemeinde,  in  der  Versammlung  der  Volker- 
achaft  tritt  uns  die  eouveriine  Gemeinde,  in  der  Hundertschnftsversanimlung 
tritt  una  die  Gerichlsgemeinde  entgegen.  Die  Slammesvcrfassung  Lst  Cul- 
tlMTerfaasung,  die  Volkerschaftsverfaasung  ist  Staatsverfassung,  die  Hun- 
dertechaAsverfasbung  ist  Gerich  laverfassung.  Der  iStammesgenosse  ist  der 
Hints-  und  Sinneagenosse,  der  Vulkerachaftsgenosae  ist  der  Staatagenosse, 
and  der  Hundertschaflsgenosse  ist  der  Gerichtsgenosse:"  Rtieht-  und 
QeridUmerfaaung,  I,  7-8 ;  57-74.    See  also  Stubba,  Cbrut  Hist.,  I,  28-9. 
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niunity.  The  huiidertsohaft  diaoliurged  the  functions  of  a 
militar)'  and  jtidit'ial  unit.  The  volkersohaft  was  the  bearer 
of  political  sovereignty.  It  was  the  civit:is  or  state  itself. 
Beyond  this — the  tribe,  as  the  highest  conception  of  govern- 
ment, of  political  union — the  Teutonio  mind  liad  not  pa.«sed. 
The  city  did  not  exist.  The  stamni  or  union  of  kindred 
volkerschaften,  the  analogue  of  the  Doric  or  the  Ionic  race, 
had  as  yet  no  political  signifiiance.  It  was  merely  an  ethnic 
and  religious  unit — a  (.'ultiuieinhcU.  Much  less  was  there  a 
conception  of  German  nationality  in  the  modern  sense.  There 
existed,  at  the  utmost,  hut  a  dim  consciousness  of  a  unity  of 
all  the  stiimnie  of  Teutonic  blood.  As  yet  the  stamm  was 
the  bearer — to  use  an  expression  of  Sohra — of  the  natural 
attributes  of  nationality.' 

In  the  Commentaries  of  Caesar  our  Germanic  ancestors  are 
seen  in  a  state  of  transition  from  the  pastoral  to  the  agricultu- 
ral life.*  There  is  as  yet  no  ])ermanent  occupation  of  land ; 
no  villages  with  substantial  dwellings.  Lands  for  pasturage 
and  cultivation  are  assigned  to  each  larger  and  smaller  group 
of  kindrwl  by  the  chiefs.  There  is  no  private  ownership  of 
land  in  definite  quantity  with  fixed  boundaries ;  it  is  held  but 
a  single  year  wlien  the  community  is  eompe]le<l  to  move  else- 
where to  take  possession  of  new  allotments.  Little  attention 
is  given  to  agriculture ;  but  war  and  the  chase  are  the  chief 


'  Aber  nicht  der  gesammtnatioDole,  nicht  der  Vdlker8chan«-,  nicht  der 
HundcrtscliiiAjiverljand,  der  Stammesvcrband  ist  der  Trager  der  aaturlichen 
nationalen  Einlieit.  £•  hangt  damit  zusammeD,  dass  die  naliirlichen 
nationulen  Giiter  Suunmeaguter  Bind.  Aus  diaem  Grande  ist  Sprache, 
Sitte,  RoctU  und  Religion  (die  heidnische  Religion  ist  eino  nationnle) 
Btainniestipraclie,  SlammeaKitle,  Stammesrec'ht  und  Stammeareligion.  Oer 
Stmium  ist  die  Kinheit  fiir  die  nuliirliche  nationnle  Entwickelung."  Solim, 
Baeki-  und  Gerieiittver/oMung,  I,  '1. 

'Caesar,  De  Bel.  Oal.,  VI,  22:  Agriculturae  non  student  .  .  .  Neque 
qoisquam  agri  niuduui  certuui  aut  fines  habvt  propriua;  sed  magiatratus  ac 
priucipes  in  annoa  singulos  gentibus  cognalionibusque  hominum,  qui  una 
coierant,  quantum  et  quo  loco  yisuni  est  agri  attribuunt,  at<]ue  anno  post 
alio  tranaire  uogunt.    On  the  Suevi,  /&.,  IV,  1. 
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occupations.'  Clearly  here  we  find  society  in  a  very  rude 
condition  ;  the  nomadic  life  is  scarcely  yet  ended,  though 
allowance  must  be  made  for  the  fact  that  Caesar  saw  the  Ger- 
man tribes  in  a  state  of  unusual  movement  and  disruption.' 

In  the  Germania  of  Tacitus,  one  hundred  and  fifty  years 
later,  we  find  a  decided  advance  upon  the  state  of  things 
described  by  the  conqueror  of  Gaul.  There  are  now  perma- 
nent settlements,  substantial  villages,  and  an  increased  agricul- 
ture. But  the  arable  lands  are  changed  each  year,  or  at  least 
periudically,*  there  are  both  "shifting  occupation"  of  the 
entire  allotment  of  each  group  and  "shifting  cultivation"  of 
the  arable.* 

But  Tacitus,  as  usually  interpreted,  appears  to  describe  two 
forms  of  settlement.  On  the  one  hand  were  isolated  home- 
steads or  simple  family  groups,  planted  wherever  "fountain, 
field,  or  forest "  invited ;  on  the  other  hand,  villages,  each 
dwelling  being  surrounded  by  an  open  space;  but  cities  were 
as  yet  unknown.*     We  are  here  particularly  concerned  with 


'  But  see  Mc-itzen,  D«r  Boiea  da  Prmimitchen  SUtatet,  I,  344. 

'On  tlic  Oermans  as  described  by  Caesar,  see  Waitz,  I,  92-102;  Thudi- 
chum,  Der  aUdeut»ch«  Stoat,  91  ff.;  Stubbs,  Coiut.  llisL  I,  13-17.  Bui  par- 
ticularly, the  Bcarcliing  criticiism  of  Ilunssen,  AgrarhUtoritche  Abhaitdlungen, 
77  ff. ;  G.  L.  V.  Maurer,  Einleiluny,  3,  6. 

'Tacitus,  Oermania,  c.  2(S;  Agri  pro  nunicro  cultorum  ab  uniTersia  in 
rices  occup^^itur,  quos  raox  inter  se  secuadum  dignationem  parliuntor; 
facilitateoi  partiuudi  eam^iorum  spatia  praestant.  Arva  per  annos  mutaut: 
et  supcrest  ager. 

'Prof.  W.  F.  Allen,  Primitive  Demoeraey  of  the  Oermaiu,  p.  12.  On  the 
mnch  discussed  Chap.  26  of  the  Germania,  and  \l»  relation  to  Caesar's 
acconut  see  llausiten,  ^r^rarA.  Abhl.,  91  f.  who  thinks  it  proloible  that,  in 
the  time  of  Tacitus  as  well  as  that  of  Caesar,  tlie  entire  /tldmark  of  the 
settlements  in  some  gauen  may  have  been  periodically  changed;  while  in 
other  gaven,  only  the  fields — aecker — within  the  feUlmark  may  have  been 
shifted.  See  also  Wait/,  I,  103  fl'. ;  Inama-Sternegg,  Deutsrht  WirlhttlMfU- 
gachichtt,  7  ff. ;  Tliudicbum,  Der  altd.  Slaal,  90  f. ;  Baiimsturk,  Eriauterung, 
714  f,  where  various  interpretations  are  collated  and  criticised. 

'Tacitus,  Oermania,  c.  16.  "  Nullas  Gerroanorum  populis  urbis  habitari, 
aatis  notum  est:  ne  pati  quidem  inter  se  jnnctos  sedes.  Colunt  discreti  ac 
divervi,  ut  fons,  ut  campus,  ut  nemus  placuil.    Vicos  locaot,  nun  in  nostrum 
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the  village  settlement,  not  only  because  it  was  probably  of  far 
greater  important'e  in  the  life  of  the  primitive  Germans — the 
separate  farmsteads  being  usually  found  only  under  exceptional 
circumstances — but  because  it  is  identical  with  the  raark-society 
or  village  community  whose  history  from  a  very  early  time  ia 
full  and  distinct.  I^et  us  then  examine  its  constitution  and 
character  as  a  member  of  the  jxilitical  organism. 

(6). — Growth  of  the  Mark  Cbnatitulion. 

The  mark  or  markgenossenschaft  was  in  its  origin  a  local- 
ized clan,  held  together  by  the  double  tie  of  ctimmon  religion 
and  real  or  assumed  hlood-relationsliip.'     But  the  relationship 


morem,  connexis  et  cohaerentibuB  aedificiia :  eoaiu  qutsqae  domam  spatio 
circupidat,"  etc. 

This  pnieage  has  given  rise  to  much  discussion.  Q.  L.  v.  Maurer  holds 
that  there  were  two  modes  of  Bettlemenl,  both  prevailinff  among  freemen — 
single  Hofe  or  farmsteads  and  the  nci  or  Dorjtchaflm.  But  the  former  were 
not,  aa  Moser  and  Kiudlinger  iraajfine,  mere  Eitadnhofe — holdings  of  inde- 
pendent proprietors ;  on  the  contrary  several  such  family  groups  formed  a 
union,  called  also  viau,  having  community  of  enjoyment  in  the  waste,  but 
not  in  the  arable — no  Fcldgrmeimclutft :  Einleilung,  2,  5,  30-35.  But  the 
Dorfschaft  had  community  in  both  arable  and  waste.  The  village  system 
was  of  far  greater  im]>ortance  than  that  of  the  single  homesteads — the  latter 
being  found  usually  in  mountain  districts,  as  at  present  in  the  tMenwald, 
Tirol,  Voralberg,  etc.,  lb.  G,  9,  10,  11,  12.  Denmsn  Ross  contends  that  the 
EintdnhSfe  were  the  private  estates  of  freemen,  while  the  vici  were  villages 
of  slaves  and  dependants  who  cultivated  those  estates:  Early  Binlory  of 
Landholding  among  the  Oermam,  1  ff.  Frederic  Seebohm  agrees  substan- 
tially with  Mr.  Boss:  Emj.  ViUage  Oommunity,  .338  f.  Prof.  W.  R  Allen  of 
the  University  of  Wisconsin  has  ingeniously  suggested  that  those  described 
by  Tacitus  as  living  dirrrni  ae  ditereti  were  the  chiefs  or  prindpcs  surrounded 
iby  their  comUatut;  while  the  mass  of  freemen  lived  in  villages:  Prim. 
Democracy  of  the  Gcrmant,  6-7.     Cf.  Dahti,  Urgachichte,  I,  54-5. 

'Qesar,  VI,  22,  states  that  land  was  granted  io  gentibus  cognationibutque. 
Titcitus,  c.  7,  says  the  army  was  organized  according  lofamiliae  el  propinipii- 
taU».  Cf.  Schmid,  Gtouar,  626;  Waiti,  I,  76  ff.  notes;  Maurer,  Einleilung, 
3,  4,  13;  Thudichum,  Der  aUd.  Staal,  35;  Laveleye,  Primilive  Properly,  106 
(religious  ceremonies  of  the  mark) ;  Hanssen,  Abhand.,  87 ;  Dahn,  Urge- 
tehichte,  103-4;  Kemble,  Sazoiit,  I,  66  f. ;  Inama-Sternegg,  DeuUehe  Wirlh- 
lehafUgetchidile,  73  ff. 
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was  more  frequently  artificial  and  tlie  religious  tie  was  much 
weaker  than  in  the  clan.  Nevertheless  for  a  considerable  time 
after  settled  life  began  the  principles  of  the  family  union — of 
whicli  the  clan  here  as  elsewhere  was  but  the  expanded  form — 
were  determinative,  not  only  for  tlie  relations  of  the  mark-men 
among  themselves,  but  also  for  the  relation  of  the  mark-society 
to  the  hunderlschaft  and  state.'  But  gradually  an  entirely 
new  principle,  that  of  local  contiguity,  became  more  and  more 
prominent  as  a  condition  of  social  and  political  privilege.  The 
derivation  of  the  word  mark  is  significant  of  this  new  principle  : 
it  means  primarily  any  token  or  sign,  hence  a  border,  a  boun- 
daiy ;  and  probably  it  was  originally  upiilied  to  the  fringe  of 
forest  which  surrounded  the  occupied  territory  of  the  commu- 
nity.' But  in  prat^tiee  the  term  is  also  used  not  only  for  the 
entire  landed  possession,  whether  arable  or  waste,  but  for  the 
society  itself.  Above  the  murk  in  ascending  series  were  the 
hundertschaft  or  gau  —  the  pagits  of  the  Germania ; '  and  the 
volkerschaft  or  civltas — the  state  itself.  In  these  we  recognize 
at  once  the  curia  and  tribe  in  their  territorial  aspect.  And,  as 
in  the  case  of  the  clan,  the  mark  is  the  political  unit.*  But  it 
tBomething  more.    The  mark-moot  is  the  centre  of  an  active 


'  Tlie  great  iniporUtnce  of  the  family  constitution  in  the  genesis  of  the 
Miirlcgeuoaeiuchaft  is  ably  set  forth  by  Inama-Sternegg,  Die  AusbUdung  der 
gromm  Qnmdherrxhaflen  in  DaUschland,  6-24.  He  thus  concludes  his  argu- 
meat:  So  ist  es  denn  wohl  gestattet,  den  Oedankeri  tiusznsprechcn,  dass  die 
Familie,  wie  sie  die  Wurzel  des  markgenossensrhuftlkhcn  Vertinndes  war, 
BO  auch  noch  lunge  zeit  massgebend  fiir  die  AuBge«taltung  der  oiarkgenos- 
senschaftlichen  Verhiiltnissc  blicb.  In  dcm  Fainilienverbande,  der  das 
Gesclilechl  zu»imDienhi(-lt,  liegt  die  Erkliirung  fiir  die  pcrw'inliche  Einheit 
der  Gcnossenschaft,  wie  fiir  ihren  Uesummtliesiti ;  sie  war  einc  rechlliche 
wic  okoDumische,  cinu  sooiale  und  religiose  Einheit,  wie  d:t8  iinuier  von  der 
markgenosseniichaft  spiiterer  Zeit  ausgesagt  wird.     lb.,  p.  11. 

'  Kemble,  Saxont,  1, 42  f. ;  Grimm,  Rechltalta-lhiima;  49()-8 ;  Maurer,  Ein^ 
Mdui;,  40-45 ;  Lavcleye,  Prim.  Prop.,  105. 

'On  the  significance  oC gau  and  pagxu  see  below,  Chapter  V,  II,  (a),  note. 

'Sohm,  however,  denies  that  the  mark  has  any  |>olitical  significance: 
BticJu-  und  Qerielitmtr/,,  I,  7,  231.     Cf.  Allen,  Town,  Tovmship  and  Tilhing, 

143  fr. 
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civil  self-government  of  ever  increasing  importance.  Under 
the  presidency  of  an  elected  uv  liereditary  oliief,'  i!i  tlie  (i|jen 
air,  tiie  assembly  of  raark-meu  constitutes  at  once  a  judicial 
and  a  legislative  body.  Here  petty  diff'ei-ences  are  determined,* 
strangers  arc  adruittcd  to  the  Genossenschaft,  the  beginning 
of  seed-time  and  harvest  is  agreed  upon,  and  measures  for 
securing  the  peace  of  the  community  and  touching  all  tliat 
concerns  the  amimon  economic  life  are  devised.  Such  is  the 
typical  "  village  council  "  which  Sir  Henry  Maine  declares  to 
be  the  embryo  fmra  which  "have  sprung  all  the  famous  legis- 
latures of  the  world."' 

(c). — Economy  of  the  ilark. 

The  question  of  land-holding  and  agriculture  among  the 
early  Germans  has  recently  received  from  writers  on  institu- 
tions more  attention,  jwrhaps,  than  any  other  topic.  The 
question  is  of  coui-se  important  from  a  social  as  well  as  an 
economic  point  of  view.  But  for  our  purpose  a  bare  state- 
ment of  the  present  results  itf  investigation  will,  ]wrhai)s, 
suifioc.  Accordiug  to  the  theory  wliicli  has  thus  far  pre- 
vailed the  mark  is  represented  as  a  village  community  hold- 
ing and  cultivating  tlie  land  in  common.  Private  jirofterty 
in   land — aondtreigen — is  at  first  unknown.      The  tenure  is 


'  Matirer,  Einlrilitng,  241.  For  variong  names  of  chief,  »ce  lb.,  138-41. 
The  cLief  is  elected  in  the  Russian  Mir  and  the  .Swiss  Altnend:  Lavelere, 
9,  05;  in  South  Slavonic  house  comrounitiea  the  eldest  brother  of  the  last 
chief  is  usually  chosen ;  but  eminent  fitness  alune  sometimes  determines  the 
choice  even  of  a  woman :  Maine,  Early  Law  and  Cuotom,  247-8. 

•  But  Tiicitua  ascribes  the  functions  of  judge  in  the  court  of  the  vieus  to 
the  prind'/j<a :  Grrm.,  c.  12.  The  same  seents  to  be  affirmed  by  Ca>sar:  De 
Set.  Gat.,  VI,  23.  But  .Si)hni,  lirieli*-  uiid  Gfricktuverf.,  p.  0,  note  17,  main- 
tains that  the  per  rieod  of  Tacitus  is  but  n  repetition  of  j»t payot :  there  was  no 
public  court — ojfmlliclit*  Grrichl — in  the  mark.  But,  whether  it  had  proper 
judicinl  authority  or  not,  the  mark-moot  certainly  arbitraled  looil  disputes. 

"Early  HiM.  Irut.,  38H.  On  the  mark  constitution  see  Mnurer,  Einltitung, 
140-72;  Markenvafass%my,'i\-ibO;  Kemble,  I,  53  f. ;  \My*:\eye,  Prim.  Prop., 
Ch»p.  11  (Russian  Mir),  Chaps.  V,  VI  (Swiss  Almend). 
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merely  gewtre^  or  possession.  Private  ownership,  according 
to  this  theory,  is  the  comparatively  late  result  of  tiie  "  disen- 
tanglement of  individual  from  collective  rights.'"  Of  late, 
however,  a  series  of  able  writers  have  attacked  this  view  and 
substituted  a  theory  precisely  the  reverse.  According  to  these 
writers  private  property  in  land  existed  first  .among  the  Ger- 
mans, and  collective  ownership  was  the  late  result  of  the 
"entanglement  of  individual  rights,  and  the  gradual  annihila- 
tion of  them."'  But  whatever  view  may  eventually  prevail 
as  to  the  origin  of  private  property,  common  cultivation  seems 
everj'where  to  have  been  a  characteristic  of  the  mark  from 
very  early  times.  The  entire  territory  of  the  community  was 
divided  into  three  portions :  the  village  mark,  the  arable  mark, 
and  the  waste  or  undivided  mark.  The  village  was  sur- 
rounded by  a  wall  or  hedge,  and  within  it  each  family  had 
its  dwelling  with  a  hoj  or  plat  of  ground,  likewise  enclosed. 
Each  cultivator  was  entitled  to  a  fixed  share  of  the  arable  and 
to  a  certain  enjoyment  of  the  waste. 

An  intricate  system  of  agriculture  was  gradually  developed. 
The  arable  land  was  usually  divided  into  three  fields  or  zelgen: 
one  for  summer  grain,  one  for  winter  grain,  and  one  to  lie 
fallow  in  rotation.  Sometimes  the  zelgen  were  further  divided 
into  acre  strips  and  then  distributed  by  lot  among  the  mark- 


'  On  jewere  see  Maurer,  Einleitung,  97-105 ;  for  the  derivation,  Rosa,  22, 
167-8 ;  Grimm,  RechtaaU.,  565-6. 

*  This  theory  findH  its  cliicf  exponent  in  G.  L.  v.  Maurer,  who  hu  written 
a  scries  of  works  on  tlie  history  of  the  Mark,  Dorf,  Hof  and  Stadt  constitu- 
tions, eoilKKlying  tlic  results  of  immense  research.  His  view  is  adopted  by 
the  great  luajority  of  the  very  numerous  writers  on  the  village  community 
and  Uml-holding. 

'One  of  the  first  to  raise  serious  doubt  as  to  the  truth  of  the  popu- 
lar theory  was  Inama-Stemegg,  DrntAehe  WirthjuihafUigeaeMchtf^  first  three 
AhmkiMUt.  This  was  followed  by  the  Early  Hittory  of  Land-holding  among 
At  Otrmant  by  Denninn  How  of  Cambridge,  Mass.,  and  Frederic  Seebohm's 
lEnglM  Village  Community,  Iwth  of  which  dhow  much  originality  and  re- 
■earch.  Recently  I'uslel  de  Coulanges,  Rtchertha  lur  quelqua  Problimet 
tPHUtoire,  189-315,  has  taken  substantially  the  same  position  as  Mr.  Rosa. 
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of  English  society  may  have  been,  the  labors  of  the  last  named 
scholar  and  various  preceding  writers  have  provetl  conclusively 
that  common  fields  still  exist  and  have  cxisteil  for  ages  in 
England  and  that  common  cultivation  lasted  until  very  reoent 
times.' 

(6). — Old  English  Town  Organization. 

Let  us  now  pass  to  the  question  which  more  nearly  concerns 
our  present  purpose — the  character  of  the  townsJiip  organiza- 
tion. As  we  have  already  seen  it  bore  traces  of  the  essential 
elements  of  the  primitive  clan.  There  was  originally  com- 
munity of  V)lood  and  even  of  worship:  and  when  the  ancient 
gods  were  detlu-oned,  the  pagan  fane  was  superseded  as  a 
common  sanctuary  by  the  parish  church.'  But  the  principles 
of  blood  and  religion  were  shadowy  and  no  hmger  constituted 
the  real  bond  of  society.  The  township  aj>{)eai's  in  a  strictly 
political  aspect  as  the  unit  of  the  "constitutional  machinery." 
Distinction  is  made  between  "free"  and  "dcjwndcnt"  town- 
ships: the  former  "  may  represent  the  original  allotment  of  the 
smallest  subdivision  of  the  free  conimuuity,  or  the  settlement 
of  the  kindred  colonizing  on  their  own  account ; "  the  latter 
is   "  the  estate  of  tlie  great  prctpriettir   who  has  a   tribe  of 


in  his  Intpiiria  into  the  Social  History  of  Mediaral  England,  which  Ireats  of 
the  Hth,  12th  and  more  parlicularlv  of  the  13th  centuries.  This  work 
tliough  untranslated  from  the  Russian  has  been  ubiy  reviewed  and  a  clear 
outline  of  its  purpose  given  by  Prof.  Kovalcvsky  in  the  Law  Quarterly 
Baiew  for  July,  1888. 

'  Mr.  Seebohm  ha«  traced  the  system  and  illustrated  it  with  charts,  in  his 
own  township  of  Hitchin,  which  is  also  a  royal  manor.  See  Xassc,  On  the 
Land  Qnnmuniliet  etc  in  England;  Maine,  Village  Oammunitiet,  Chap.  Ill; 
William  Maurer,  Anglo-Saxon  Mark  Courts;  Gommc,  Traca  of  Primitive 
Viilnge  Communities  in  Eng.  Munc.  Inst.,  Archaeohgia,  Vol.  46,  1880-81.  On 
rights  of  Common  and  the  Endosares,  Williams,  Rights  of  Common;  Elton 
The  Law  o^  Common  and  Waste  Lands;  and  Obaervalions  on  the  Bill  for  the 
Regulation  and  Improvement  of  Commons.  Lavelcyc,  Prim.  Prop.,  Chap. 
XVIII.  See  also  Gomme,  Primiiive  Folk-Moots,  9,  10,  116-118;  Pollock, 
Land  Lavs,  19-50;  Taylor,  Domesday  Survivals,  Oont.  Rev.,  Dec,  1886. 

'  Kemble,  Saxont,  I,  73 ;  II,  424. 
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of  places  which  he  regards  as  being  originally  names  of  groups 
of  kindred  settled  in  mark-societies.'  But  it  is  a  matter  of 
dispute  whether  the  mark  system  of  free  gmossen  or  associates 
ever  existed  in  England.  Mr.  Kemble'  maintained  that  it 
was  transplanted  in  its  purity  to  the  soil  of  Britain  ;  and  Pro- 
fessor Fi-eeman  has  given  this  theury  his  jKiwerful  support.* 
But  for  a  hundred  and  fifty  years  after  the  first  English 
settlement  there  is  a  complete  blank  in  historic  records. 
Bishop  Stubbs,  ever  cautious  as  to  his  inferences  tcjuching  this 
early  period,  says  of  the  township  that  "  in  its  earlier  form  it 
may  have  been  the  oommunity  of  free  and  kindred  cultivators, 
or  what  is  oalle<l  the  Mark.  It  cannot  be  safely  affirmed  that 
the  German  settlers  in  Britain  brought  with  them  the  entire 
mark  organization,  or  that  that  system  was  ever  in  Anglo- 
Saxon  times  the  basis  of  local  organization.  .  .  .  But  of  such 
an  institution  there  are  distinct  traces."*  The  recent  investi- 
gations of  Frederic  Seebohm  have,  however,  established  a 
strong  probability  that  from  the  earliest  Teutonic  settlemcntB 
in  Britain  swicty  was  developing  itself  on  manorial  lines, 
lands  being  cultivated  in  common,  chiefly  by  serfs,  according 
to  the  "  open  field  system."  *     But  whatever  the  original  state 


<  Saxoru,  I,  68  C,  449-86.  See  however  Waitz,  I,  79,  wbo  thinks  that  the 
eodiogs,  ing,  ingen,  ungen  may  denote  connection  in  general — eine  Zugcliorig- 

i:  eben  do  gut  geogmpliitiche  als  perMinliche  Beziehungen  liegen  duboi 
Gninde.  Konnul  Maurer,  Krit.  Utb.,  I,  70,  follows  Keinble,  but  urges 
tution  in  inferences  from  oumes. 

'jSoiotm,  I,  35-71. 

'  Oomparalive  Polilia,  123,  395,  409  f ;  Gorman  Conqxutl,  I,  57 ;  Qrosvlh  of 
tke  Engliuli  CkmxL,  Chap.  I.  This  view  is  also  held  by  Green,  Uisl.  Eng. 
People,  I,  10  ff.;  Making  of  England,  Chap.  IV;  Short  Hul.,  41.  K.  Mnurer, 
Kril.  Ueh.,  I,  63  ff.  agrees  mainly  with  Kemblc,  comparing  the  views  of 
other  writers. 

'Cbfuf.  Hi»l.  I,  83.    GnetBt,  Selfgovemmenl  (1871),  p.  2,  taya:  Die  gemein- 

Dien  Murken  der  Hundertschaften  uiid  Dorfbchaften  haben  hier  Ton 
"Anfang  an  keine  fiir  die  Verfassung  euUscheidende  Bedeutung. 

'  Tlit  Englitli  Village  Community,  partit-ularly  p.  179.  Mr.  Seebohm's 
theory  has  been  attacked  by  Prof.  Allen,  for  the  nnte-Norman  period  in 
2  he  Viilage  Oommunity  and  Serfdom  in  England,  and  by  Mr.  Paul  Vinugradoff 
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of  English  society  may  have  been,  the  labors  of  the  last  named 
scholar  and  various  preceding  writers  have  provefl  conclusively 
that  common  fields  still  exist  and  have  exist«l  for  ages  in 
England  and  that  common  cultivation  lasted  until  very  recent 
timee.' 

(6). — Old  English  lawn  Organvtation. 

Let  us  now  pass  to  the  question  which  more  nearly  concerns 
our  present  purpose — the  character  of  tlie  township  organiza- 
tion. As  we  have  already  seen  it  bore  traces  i>i  the  essential 
elements  of  the  primitive  clan.  There  was  originally  com- 
munity of  bl(X)d  and  even  f)f  worship  :  and  when  the  ancient 
gods  were  dettn-oned,  the  pagan  fane  was  sujxTsodcd  as  a 
common  sanctuary  by  the  parish  church.'  But  the  principles 
of  blood  and  religion  were  shadowy  and  no  longer  constituted 
the  real  bond  of  society.  The  township  appears  in  a  sti-ietly 
political  aspect  as  the  unit  of  the  "constitutional  machinery." 
Distinction  is  made  between  "  free  "  and  " dcfwndent "  town- 
ships-, the  former  "may  represent  the  original  allotment  of  the 
smallest  subdivision  of  the  free  community,  or  the  settlement 
of  the  kindred  colonizing  on  their  own  account ;"  the  latter 
b  "  the  estate  of  the  great  proprietor  who  has  a  tribe  of 


in  his  Inquiries  into  the  S<ieial  JJiglnry  of  Medtaval  England,  whicli  trenle  of 
the  11th,  12th  ami  more  particularly  of  the  13th  centuries.  Tliis  work 
thou(;h  untranalated  from  the  Russian  hag  been  ably  reviewed  and  a  clear 
outline  of  its  purpose  given  by  Prof.  Kovalevsky  in  the  Lmv  Quarterly 
&PK10  for  July,  1888. 

'Mr.  Seebohm  has  traced  the  system  and  illiistrated  it  with  charts,  in  his 
own  towntihip  of  Hitchin,  which  is  also  a  roynl  manor.  Sec  Jfaase,  On  iht 
Land  Oommunitie*  etc  in  England;  Maine,  Village  Communitir*,  Cliap.  Ill; 
William  Maurer,  Anglo-Saxon  Mark  CourUi ;  Gomiue,  Tracti  of  Printiiive 
Viiiage  Qmmuniliai  in  Eng.  Munt.  Intl.,  Arehaeologia,  Vol.  46,  1880-81.  On 
ri{;ht8  of  Common  and  the  Enclosures,  William?,  Sighu  of  Common  ;  Klton 
The  Lavi  of  Common  and  Wa»U  Land* ;  and  Obtcrvalion*  on  the  Bill  for  Me 
Regulation  and  Improvement  of  Oommont.  Laveleyc,  Prim.  Prop.,  Chap, 
XVIII.  See  also  Gomme,  PrimUive  Folk-Moolt,  9,  10,  116-118;  Pollock, 
Land  Lava,  19-50;  Taylor,  Domeiday  SurvivaU,  Qnii.  JSev.,  Dec,  1886. 

<  Kemble,  Saiont,  I,  73 ;  II,  424. 
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dependents.'"  At  least  from  the  beginning  of  the  tenth 
century,  it  is  likely  that  the  majority  of  commimitieg  had 
become  ectmomically  dependent ;  and  before  the  Norman 
Conquest  the  infeudation  of  the  land  was  nearly  if  not  quite 
complete,  while  jurisdiction  had  also  in  mostcaises  been  gained 
by  the  thegns  or  territorial  lords.'  But  whether  free  or 
dependent  the  constitution  of  the  township  was  practically  the 
same.  In  the  tungemot  or  town-meeting  was  transactetl  all 
the  imjwrtxint  business  of  the  community.  Here  by-laws' 
wei'e  enact€<l  by  the  a-ssenibled  freemen  or  tenants,  the  less 
important  contentions  between  man  and  man  adjusted,  and 
petty  offenders  tried  and  punished.  But  the  hundred  moot 
was  the  r^ular  tribunal  for  the  more  important  judicial 
business.  The  tungemot  was  a  "  meeting "  rather  than  a 
court.'  The  officers  of  the  township  were  the  gcrefa^  or 
head-man,  the  byde!  or  measenger,*  and  the  tithiugmun.  In 
the  free  township  these  were  probably  elected  by  the  people, 
but  in  the  dependent  the  reeve  and  bydel  were  appointed 
by  the  lord;'  while  the  tithingman  was  probably  always  an 


'  Stiibbs,  I,  82. 

'Tliis  19  llic  view  of  Slubbn,  Carnil.  llut.,  Chap.  VII;  Imt  if  Seebohm  ia 
correct  nmnoriul  townsliips  previiiled  frt)ru  the  beginaing.  For  views  of 
older  writers  see  EllLs,  Int.  to  Domaday,  I,  224-5;  Spelmunn,  Origin,  ete,  of 
Fauii  atul  Tenure*,  in  English  Works,  1-40. 

•That  ia,  "town-luws:"  from  the  Danish  by:  Ske«t;  Stabbs,  I,  90; 
Palgrave,  VmnmonvxaUh,  I,  80. 

•Stubbs,  I,  90. 

'The  derivation  of  gerefa  is  obscure.  Skeat,  "Reeve,"  derives  it  from 
A.  S.  t6/,  active,  or  excellent;  Kemblc,  Sojcotu,  II,  154,  gives  the  same 
derivation.  .Skcat  denies  ita  connection  with  German  Oraf.  Spelmann, 
Oloaary  (1620),  pp.  319-20,  derives  it  from  A.  S.  red/an,  to  plunder; 
therefore  exactor.  Sec  Kemble,  II,  161-4,  and  Stubbs,  I,  82,  note  7,  for  a 
discussion  of  views. 

•Canute,  1, 20;  Eadgar,  IV,  1,  8  2;  Schmid,  268, 194.  In  Schmid,  Anhang, 
IV,  19,  p.  387,  the  bishop  is  called  the  "  bydel  of  God's  luw." 

'Stubbs,  I,  82,  who  quotes  Aethelatan,  III,  7,  J  1:  Si  tube  sit  aliquia, 
qui  tot  homines  habeat,  quod  non  sufficiat  omnes  custodire,  praeponat  sibi 
singulis  villis  praeposilum  unum.     Schmid,  149;   Palgrave,  I,  82. 
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elective  officer.'  In  live  town-meeting  were  also  executed  the 
decrees  of  the  higher  cnurts  relating  to  taxation,  pnrsuit  of 
criminals,  and  the  seiirch  for  stolen  goods ;  hut  in  the  dejien- 
dent  townships  some  of  these  duties  devolved  upon  the  lord's 
steward  or  gerefa.' 

(c). — The  Germ  of  Rcprcsentalive  GovernmenL 

Besides  its  powers  as  a  self-governing  body  and  as  agent  of 
the  higher  administration,  the  tuwuship  possessed  cue  privilege 
of  surpassing  interest:  the  right  of  representation  through  the 
"reeve  and  four  best  men"  in  tlie  assemblies  of  tiie  hundred 
and  the  shire.  In  this  we  see  the  germ  of  tliat  representa- 
tive system  which  characterizes  English  civil  and  ecclesiastical 
government.  From  this  humlile  beginning  it  has  gradually 
expanded  until  it  now  embrace.s  the  united  church  in  convo- 
cation and  the  united  kingdom  in  the  House  of  Commons; 
while  in  America  it  has  prove<l  its  capacity  to  bind  together 
in  a  strong  fwleral  union  a  still  broader  empire.'  Simple  as 
is  the  expedient  of  popular  repi-esentation,  it  is  none  the  less 
true  that  it  never  once  i»ccurre<l  to  the  Hellenic  or  lioman 
world  save  perhajw  vaguely  in  the  decline  of  the  Grecian 
States. 

The  concentric  circles  of  Aryan  social  and  political  organism 
each  finds  its  analogue  in  our  own  institutions ;  but  each  has 
become  a  strictly  local  group,  a  mere  neighborly  association. 
The  once  sacred  and  imperative  conditions  of  sijcial  or  politi- 
cal privilege,  tximnuiuity  of  blood  and  religion,  have  long 
sincse  ceased  to  be  tnore  than  a  recollection.  Township  ex- 
panded into  hundred,  and  hundred  into  shire ;  but  the  shire 


'  Slubbi,  I,  90,  note  8. 

'.Stubbn,  I,  90,  where  the  htws  are  liled.  On  the  primitive  "open  air'' 
meetings  apd  their  functions  mueli  interostiug  iiirormntion  in  given  by 
Gomnie,  Primitive  Folk-mooU,  London,  1S8D. 

'See  on  the  township  and  representation,  John  Fiskc,  Amerioan  PMical 
Idea*. 
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became  a  part  of  the  kin^om,  not  the  territorial  appendage 
of  a  city.  In  England  the  city  has  always  constituted  an 
integral  and  def)endent  part  of  the  shire,  at  most  having  an 
independence  in  local  affairs  based  strictly  on  the  concessions 
of  its  charter. 

rV. — Affiliated  and  Diffekfjs'tiated  Forms  of  the 
Township:  The  Tithing  and  the  Manor. 

The  history  of  the  various  offshoots  of  the  township  fur- 
nishes one  of  the  most  interesting  examples  of  institutional 
evolution.  In  the  adaptation  of  its  organism  to  the  disfharge 
of  new  groups  of  Junctions,  required  by  a  more  developed  and 
complex  social  life,  a  proce&s  takes  place  strictly  analogous  to 
the  differentiation  of  variety  or  species  in  animal  or  vegetable 
forms.  The  t(jwnship  is  historically  identical  with  no  less 
than  four  bodies,  none  of  which  are  popularly  associated  with 
it.  These  are  the  titliing,  the  manor,  the  parish,  aud  the 
borough.  The  development  of  the  latter  from  the  burh  or 
more  strictly  organize<l  township  of  the  old  English  period, 
constituting  a  most  interesting  example  of  institutional  evolu- 
tion, cannot  here  be  traced  :  the  others  will  ije  noticed  in  the 
order  named.' 

{a).— The.   Tithing. 

The  origin  of  the  IcoUmiuj  or  tithing  is  very  obscure.  The 
nattie  itself  seems  to  imply  either  a  tenth  of  some  larger  whole, 
as  the  hundre<l,  or  a  union  of  ten  men  or  families.  On  the 
Continent  traces  of  such  an  institution  as  a  mere  numerical 
division 'of  the  host  have  been  discovered  in  the  laws  of  the 
Franks,  Bavarians  and  Burgundians.'  Simply  as  a  personal 
body  it  may,  jicrhaps,  l)e  regarded  as  a  common  Germanic 


'  On  the  evolution  of  tlie  Borongh,  xee  Vol.  II. 
'  K.  Mtturcr,  KriL  Veb.,  I,  76. 
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institution;'  but  on  the  Continent  it  does  not  appear  any- 
where to  have  readied  the  stage  of  lofalization.  Wliatever 
may  have  lx.tii)  it*!  original  character,  the  tithing  first  comes  to 
view  in  England  in  the  laws  of  Eadgar,'  seemingly  as  both  a 
personal  and  territorial  division  of  tlie  hundred."'  In  some 
instances,  tlierefcire,  it  would  prolmbly  already  correspond  to 
the  township :  for  the  name  bail  lost  the  exact  numerical  sig- 
nificanfe  which  it  may  once  have  possessed.*  At  any  rate  the 
result  vviis  in  many  cases,  that  sooner  or  later  Imth  the  name 
and  the  functions  were  sunk  in  the  township.  On  the  other 
hand  it  is  remarkable  that  in  some  shires  an  opjwsite  process 
hius  taken  place.  According  to  Pearson  "all  the  counties 
soutli  of  the  Thames,  except  Kent  and  Cornwall,  and  the  two 
counties  of  GIouiT^tersh ire  and  Worcestershire,  (.-ontain  one  or 
more  titbings,  wliieb  still  have  distinct  limits.  In  some  cases 
two  or  more  tithings  miike  up  a  parish  ;  in  others  the  tithing 
is  added  on.  Elsewhere  sub-ilivisions  of  this  sort  are  known 
as  townships  or  hamlets.  The  i'ormer  is  the  usual  term  in 
the  west  and  north  :  the  latter  in  the  east."  * 


'  Waitz,  I,  167,  denies  that  the  tithing  was  an  original  Teutonic  institu- 
tion. Gneist,  Ilufl.  Eng.  Comt.,  I,  51,  458  f.,  dcchirca  that  the  decnuia  or 
deeuria  of  the  Franks  and  otlier  continental  (tcrtnans  was  a  mere  divisioa 
of  the  host  without  cxjustitnlioual  significance.  See  his  Sd/govemmeiU 
(1871);  cf.  Creasy,  Hint,  of  England,  1,  109. 

'Eadgar,  I,  2:  in  case  of  stolen  cattle  "let  it  be  iiiiule  known  to  the  hun- 
dredman,  and  let  hiiu  (make  it  known)  to  the  titliinKnien ;  and  let  all  go 
forth  to  where  God  may  direct  theiu  to  go :  let  them  do  jualioe  an  the  thief," 
etc.:  Thor|ie,  I,  259.  Cf.  Eadgar,  I,  4.  Canute,  Secular  Imuh,  20:  Thorpe, 
I,  387,  orders  every  free  man  to  be  brought  into  a  hnmlred  and  a  tithing. 

'Gueist,  Ui«l.  Eng.  ComL,  I,  51-2,  denies  that  the  old  English  tithing 
bad  any  local  si^nilicance,  local  tithings  appearing  tirst  in  the'Hth  cen- 
tury. But  see  Pearson,  Mid.  Aga,  I,  250-1 ;  Palgrave,  CommonvxaUk,  \L, 
CXXl;  Phillips,  Angdnaehn.  RechOt.,  82;  Stubbs,  I,  86. 

*  Palgrave,  Commoimiealth,  I,  192;  11,  CXXI ;  Wait?.,  VerfiuiiungiigeKhiehlt, 
I,  448.  Cf.  Spencer,  Principla  of  Sociology,  II,  462  ff. ;  Dr.  H.  B.  Adams, 
Saxon  Tilhingmen,  IG  (T. 

'  Pearson,  Hislorical  Mapi,  57.  Cf.  lb.,  p.  29 ;  Stubbs,  OmtL  Hitt^  I,  86, 
note  2. 
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In  tbe  tenth  century,  however,  the  tithing  was  employed 
mainly  as  a  police  organization.  The  only  officer  was  the 
tithingman — the  prototype  of  the  petty  constable.  His  duties, 
like  those  of  the  huudre<lman  above  him,  were  largely  con- 
cerned with  the  pursuit  of  thieves  and  other  malefactors  and 
the  searcli  for  stolen  goods.' 

{b).—The  Manor.' 

It  was  by  an  interesting  but  entirely  natural  process  that 
the  tunscipe  became  transformed  into  the  manor.     The  name' 


'See  furllier,  Kemble,  Saxons,  I,  Chap.  IX,  who,  however,  confuses  the 
tithing  with  the  gegyldan  and  the  frankplc<lge.  The  whole  subject  is 
reviewed  by  Wnitz,  Verfasiningagachickle,  I,  Beilage  I,  424  fi; ;  K.  Mnurcr, 
KHL  Ueb.,  I,  87-96;  Touluiin  Smith,  The  PaHsh,  15-16;  Hallam,  Mid. 
Aga,  n,  265,  273  fl'.;  Taswtll-Langraead,  C(mil.  Ilitl.,  36-6;  Barnes,  Origin 
of  (Jif.  Hundred  and  Tithing,  in  Journal  of  Brit.  Archaologieal  AesociiUion, 
1872,  pp.  21  ff.;  Allen,  Town,  Toumship  and  Tithing,  152  ff. 

'One  of  the  earliest  treatises  on  manorial  law  is  Le  Court  Leele  el  Court 

£nron  of  John  Kitchin,  1598.     It  is  written  in  French  and  was  designed 

L as  a  practical  manual  for  guidance  of  the  courts.     I  have  used  a  copy  from 

Pthe  edition  of  1623,  kindly  loaned  me  by  Dr.  H.  11.  Adams,  of  Baltimore. 

A  later  and  more  i»nvenieut  work  is  the  Praeticf  of  Courlt-Ltet  and  Courlf- 

Baron,  by  Chicf-Juslire  Scroggs,  London,  1728.    On  the  history  of  the  manor 

some  valuable  notices  may  be  found  in  Ellis'  Introduction  to  Donitsday  Book; 

and  Pearson's /fui(ori«J  jl/iip»  o/inj/ofl</ contains  very  interesting  matter, 

I  especially  the  discusMion  of  the  relations  of  the  manor  to  the  townsliip, 

pariah,  tithing,  and  hundred:  see  pp.  29  fi'.,  56  ff.     The  functions  of  tbe 

manorial  courts  are  illustrated  in  Edward  Peacock's  Note*  from  tht  Court 

SoUMofthe  Manor  of  Scatter,  where  curious  extracts  from  the  original  records 

Ijkre  given.    Glnnville  has  one  or  two  important  passages;   and  manorial 

'  tenures  ore  treated  in  Elton's  Tenures  of  Kent  and  Somner's  Of  Gavelkind. 

Among  modern  accounts  I  have  found  that  of  Qneist  in  his  Selfgovemment 

and  the  Cbnst.  Uist.  most  satisfactory.     For  the  early  period  Stubbs'  Oonttilu- 

titmal  Hittory  is  indispensable.    Bicner's  QesKomengerieht,\o\.  I,  Seebohm's 

'Skeat:  properly  "a  place  to  dwell  in;"  from  old  French  manoir,  maneir, 
[to  dwell :    from   Latin  manere.     Cf.   Liltre,  tminoi'r.     Mansus  is  the  cor- 
TCspouding  I.,atin  word   in  tbe  documents  of  the  Saxon  period.    Uneist, 
HisL  Eng.  Qmtt.,  1,  148. 
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and  the  full  development  of  the  usages  and  organism  of  the 
latter  belong,  of  course,  to  tlie  Norman  era.  But  territorially 
it  originated,  if  not  already  in  the  age  of  Tacitus,'  at  least 
early  in  the  old  English  period,  being  identical  with  the 
dependent  township,  already  mentioned.  In  the  later  Saxon 
reigns  great  numbers  of  such  large  estates  must  have  been 
created  by  grants  of  fole-land,  and  the  grants  usually  included 
the  profits  of  jurisdiction,  if  not  the  jurisdiction  itself.  And 
in  those  instances  where  full  jurisdiction,  civil  and  criminal, 
equivalent  to  that  of  the  hundred  court,  was  gained  by  lords 
witii  grants  of  sac  and  sou,  the  development  of  tlie  manor  was 
essentially  complete.' 


yaiage  Omunufuty,  Blackstone's  Oammeniariet,  Toulmin  Smith's  Pariih, 
Stephen's  History  of  Oriminal  Law,  Spelmunn's  Otosmry,  and  various  other 
authorities  hnve  been  of  »ervir'e.  The  dillionllies  of  the  question  as  to  the 
origin  of  manors  and  of  the  original  stutiiH  of  tlie  bulk  of  the  population 
whether  free  or  servile,  are  clearly  explained  in  Mr.  W.  J.  Ashley's  IiUro- 
dwUion  (0  English  Eeonomie  UisUiry  and  Tlieory. 

Leading  special  works  on  the  law  and  procedure  of  the  manorial  courts 
are  Scriven,  Treatite  on  Copyhold;  Rit«on,  Juriadidion  oj  the  Court  Lett; 
Jacob,  Complete  Court  Keeper  or  Lord  SteuxtrfTs  Amslant;  Watkins,  On 
Copyholdt;  Elton,  C^fotn  and  Tenant  Right;  Hazlitt,  Tenure*  of  Land  and 
Oiufonu  of  Manors.  For  a  bibliogfraphy  of  the  subject  see  Gomme,  Litera- 
ture of  Local  IntlUulions,  168  ff,  where  may  also  be  found  a  goo«l  historical 
sketch. 

Lawrence's  Eztraeti  from  the  Court  RolU  of  iJie  Manor  of  Wimbledon  is  a 
mine  of  information  with  respect  to  local  customs  and  the  business  of  the 
courts  leel  and  liaron.  The  as  yet  nnpuhlisLed  manuscript  of  Mr.  Chas. 
M.  Andrews,  Fellow  in  History  at  the  Johns  Hopkins  University,  on  the 
Anglo-Saxon  Manorial  Life,  contains  the  best  treiitment  wliteh  I  have  seen 
of  that  phase  of  the  subject.  Mr.  Andrews'  work  will  be  published  in  the 
Umversity  Studies. 

'  As  held  by  Koss  and  Seebohm.  Stubbs,  I,  33,  thinks  the  "  lordship — 
that  quasi-manorial  system — is  only  in  very  few  particulars  reconcilable 
with  the  sketch  of  Tacitus." 

'  Whether  grants  of  anything  more  than  the  profits  of  jurisdiction  existed 
until  the  very  eve  of  the  Norman  Conquest  is  a  matter  of  dispute.  Stubbs, 
I,  184-6,  believes  private  jurisdiction  may  have  existed  very  early,  and 
become  general  in  the  reign  of  Canute ;  but  see  on  the  whole  qUL>sti<)n  the 
Anglo-Saxon  Courts  of  Law,  by  Prof.  Henry  Adams,  Essays,  pp.  27-54,  who 
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The  single  manor  was  merely  the  township,  territorially  and 
personally,  un<ler  new  judicial  and  economical  conditions.  The 
great  honor  or  liberty,  it  is  true,  often  comprised  an  entire 
hundred,  or  even  a  county  or  parts  of  several  counties;  but 
these  were  composed  of  single  manors  whose  organization  was 
not  destroyed  by  their  incorporation  in  the  larger  body.'  The 
transformation  of  the  township  into  a  manor  did  not  necessarily 
imply  a  loss  of  liberty,  of  the  right  of  self-government.  The 
feudal  lonl  might  by  usurpation  Ijecome  a  grievous  oppressor, 
but  organically  the  old  privileges  were  maintained  :  "  the 
existence  of  the  relations  of  homage  made  no  difference  in  the 
fact  of  Local  Self-Government — only  in  the  particular  form 
under  which  it  should  be  exercised."*  The  essence  of  the 
change  lay  in  the  fact  that  a  public  jurisdiction  was  lodged  in 
private  hands.'  In  the  Norman  manor  the  old  townsliip 
gerefa  is  represented  by  the  lonl's  stewartl ;  and  the  Saxon 
bydel  appears  as  the  bailiff;  but  it  is  interesting  to  note,  as  an 
instance  of  the  differentiation  of  functions,  that  the  old  reeve 
and  bydel  still  exist  side  by  side  with  the  new  functionaries, 
but  in  a  subordinate  capacity  under  the  name  of  grave  and 
bedell;  while  for  piirfioses  of  representation  the  "reeve  and 
four"  still  appear  in  the  hundretJ  and  shire  moots.* 

The  local  affairs  of  each  manor  were  transacted  in  several 
different  courts  or  assemblies.  In  the  "court  customary" 
held  liefore  the  steward  the  htisiness  of  the  domestics  aud 
tenants  of  the  domain  lands-— the  villani,  later  copy-holdere — 


m.iintainR  that  uo  mioh  jurisdiclion  existed  before  Edward  the  C-onfrasor. 
Contrary  to  the  ucuiil  view,  lie  liolds  that  men  means  a  ^ant  of  the  profits  of 
jurisdiction,  and  that  meu,  German  tache,  meaas  jurisdiction,  lb.,  p.  40  ff. 
Cf.  K.  Maurcr,  A'ri7.  Ueb.,  11,  57  f. ;  Sohmid,  Olfusgar,  pp.  653,  and  Gneist, 
JTidL,  Eng.  Coruit.,  I,  52,  147  f.,  170,  who  favor  the  earlier  origin.  See,  also, 
Ellis,  IiU.  (0  Domenday  Book,  I,  224  ff. ;  Pearson,  IlislorictU  Mapt,  29 ;  Ellon, 
Tenurai  oj  Kent,  9,  121 ;  Gomme,  Literalitre  of  Local  Intl.,  171  if. 

'.Stubli.  I,  .S99-402;  Gneist,  Him.  Eng.  Oajist.,  I,  148-9,  173  note. 

'Toultnin  Smith.  Self-Oovtmmmt,  223-^. 

•Stubbs,  Canst.  llUt.,  I,  401. 

*  StublM,  Cbnirt.  HitL,  I,  274. 
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was  disj)atch«].  TliLs  consisted  of  all  civil  actions  concerning 
their  services  or  lioldings,  or  disputes  among  themselves.'  The 
court  baron' — the  freeholder's  court — was  (^iiujily  the  old  tun- 
gemot  with  a  new  name.  This  court  exercised  juristliction  in 
all  civil  actions  and  in  cases  of  theft  and  other  minor  criminal 
ofl'ences.  The  suitors  were  tiie  freeholders  of  the  "  tenemental " 
lands,  includinfr  all  undervassals  or  "  grantees  "  of  the  lord  of 
the  manor.  As  in  the  old  tungetnot  they  made  their  own 
by-laws  and  were  the  sole  judges,  deciding  all  questions 
acwjnling  to  the  custom  of  the  particular  neighborhood.* 

But  by  far  the  most  interesting  tiling  connected  with  the 
manor  is  the  court  leet,  literally  tlie  folkmoot.*  The  term  is 
generic:  courts  leet  were  not  only  granted  to  lords  of  manors, 
but  to  monasteries,  borougiis,  suid  even  villugos;  or,  on  aliena- 
tion of  the  lauded  estates,  the  leet  jurisdicticm  might  bo  reserved 
and  thus  become  exercised  over  a  district  witii  which  the  jx)s- 
Bessor  of  the  leet  had  no  other  connection."  But  wherever 
found,  acconling  to  the  later  theory  of  the  lawyers,  the  leet 
must  be  regarded  a*?  an  offshoot  or  bninch  of  tlie  sherifl''s 
tourn" — that  is,  of  tlie  shire  court  sitting  twice  a  year  in  each 
hundreil  of  the  county;  and  as  such  it  is  held  to  be  always  the 


'On  court  customary  see  Wood,  ImlUute,  511-16;  GneUt,  Hitt.  Eng.  Cbiut. 
I,  169;  Scroggs,  Cburte-Loi  and  Oourlt-Baron,  80;  Maine,  Village  Cbmmuni- 
(ta,  134 ;  Stublw,  I,  390. 

'  Baron  from  O.  H.  G.  bar,  a  man,  Skeat.  On  the  varioun  uses  of  the  word 
see  Spelmaim,  Glouaiy  (1C26)  p.  76  if.  The  legal  maxim  in:  man  ne  posit 
wt  Bans  M>urt  baro :  Kitehin,  Court  Leele  el  Oturt  Baron,  4. 

•On  the  court  baron  si-e  Biener,  D<u  Eng.  Oachummengeriehl,  I,  60,  52; 
BUckatooe,  HI,  33--I;  GncLst,  HUt.  Eng.  Cantt.,  I,  170  f.,  190;  Slubbs,  I, 
184-6,  399;  Olanville  XII,  6,  Phillipa,  Eng.  Rack*  u.  JiechliyaichidUt,  11, 
443:  Placita  ci^ueque  curiae  secundem  conBuetudlncs  suaa  agitantur,  etc. 
Cf.  text  of  Phillips,  II,  S6  f. 

*Lcei,  cognate  with  German  Leuie.  Gneist,  II,  166;  Adams,  Norman 
aimlabla,  18. 

»Gnei»^  11,167. 

•The  tonrn  was  therefore  the  "great  court  leet,"  as  the  old  hundred  oourt 
was  the  court  baron  of  the  hundred  and  the  county  court  that  of  the  shire. 
Stubbs,  I,  104;  Scroggi,  QmrU-Leet  and  OowU-Baron,  I  ff. 


The  Hiking  and  the  Manor. 

creation  of  royal  prerogative.  Accordingly  in  case  of  extinc- 
tion by  forfeiture  or  otherwise  the  leet  jurisdiction  merges  in 
the  tourn.  It  is  a  manorial  court ;  but  suitors  are  obliged  to 
attend  not  as  tenants  of  the  franchise  but  as  subjects  of  the 
crown — suit  real.' 

The  jurisdiction  of  the  manorial  court  leet  was  coordinate 
witli  that  of  the  sheriff'.?  tourn,  extending  to  all  crimes  and 
offences  punishable  by  common  law,  except  pleas  of  the  crown, 
being  chiefly  such  as  by  the  old  system  could  l>e  settled  by 
money  composition  ;  and  it  is  curious  to  observe  that  after 
magna  charta  hat!  declared  tliat  lib^ri  homines  should  not  be 
amerced  save  by  the  judgment  of  their  peers,  it  became  cus- 
tomary to  choose  two  suitors  as  "affeerers"  to  assess  the 
penalties.^  Grants  of  the  right  to  have  a  court  leet  were 
eagerly  sought  in  the  Norman  perio<l,  and  paid  for  by  heavy 
subsidies  or  fines.  Three  powerful  motives  for  securing  such 
grants  existed :  escaiie  from  the  jurisdiction  of  the  sheriff  or 
his  bailiff,  who  was  arbitrary  and  negligent  in  the  perform- 
ance of  liis  duties;  the  desire  of  the  local  coninuuiitics  to  have 
restored  the  right  of  controlling  their  own  affairs ;  and  the 
wish  of  brjth  lord  and  people  to  gain  a  criminal  juris<liction 
more  extendeil  tjian  that  of  the  court  baron.  And  in  this  last 
right  we  have  a  signal  j»roof  that  tlie  functions  of  the  town- 


•Gneiat,  U,  166  f.,  Hut.  Eng.  Omst.,  191-2. 

There  is  considerable  variation  in  the  application  of  the  nomenclature: 
"court  of  the  manor"  is  used  to  comprehend  the  three  courts  as  later  dis- 
tingaished ;  the  curia  baronum  is  also  sometimes  used  to  comprehend  the 
"  customary  court."  In  a  certain  sense,  the  court  leet  is  but  an  emanation 
of  the  court  baron,  through  the  tendency  of  legal  science  to  diiTerentiate 
and  sharply  define.  It  may  therefore  be  regarded  an  originating  in  the 
ancient  town  and  hundred  moots.  The  theory  that  the  leet  is  essentiallj 
a  branch  of  the  royu!  jurisdiction  is  a  part  of  the  tendency  to  make  the 
king  the  source  of  justice.  See  Maine,  ViUage  OammunilUi,  139--10.  The 
jurisdiction  of  the  curia  baronum  was  also  converted  into  a  personal  grant 
-which  could  be  refused.  Uneist,  HUt,  Eng.  CbtuL,  I,  172;  Lega  Hen.  I, 
19:  fx-bmid,  p.  446. 

'Gneist,  II,  168;  Scroggs,  Onirtt-Ltet  and  OmrUi-Baron,  6,  29. 
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ship  were  not  curtailed  by  its  conversion  into  a  manor.  There 
is  in  this  inntance  an  actual  gain  :  while  retaining  its  ]>owcrs 
as  a  mo<jt,  the  township  has  adde<l  the  judicial  powei's  of  the 
hundred  court— even  those  of  the  old  county  court  as  exer- 
cised hy  the  sheriff  in  his  tonrn. 

In  the  leet  the  steward  was  judge ;  but  the  verdict  was 
rendered  by  a  jury  or  rather  committee  of  the  suitors,  the 
latter  consisting  of  all  pers(jns  between  the  ages  of  12  and  60, 
residing  within  the  precincts  of  the  manor,  except  peers  and 
clergymen.  The  leet  jury  is  thus  the  representative  of  the 
ancient  participation  of  the  whole  community  in  the  local 
courts,  reminding  us  of  the  twelve  seignior  thegns  of  the 
hundred  and  the  shire  moots.'  In  this  court  the  suitors  chose 
constables,  enacted  by-laws,  kept  the  roll  of  their  own  mem- 
bership perfect  ;*  and  the  judicial  proce<lure  was  identical  with 
that  of  the  ancient  popular  courts.^  Leets  were  held  regularly 
but  twice  a  year;*  and  were  therefore  totally  inade([uate  to 
discharge  properly  the  functions  of  police  or  peace  tribunals. 
Henc«  with  the  rise  of  justices  of  the  |)eace,  and  the  co4Ji)era- 
tion  of  other  cau.ses,*  they  gradually  fell  into  decay.  But  the 
entire  manorial  machinery  has  survival  to  our  own  times, 
though  shorn  of  much  of  its  importance,'  and  tlie  various  courts 
have  continued  to  discharge  functions  which  demonstrate  the 
identity  of  the  manor  witli  the  most  ancient  form  of  local  gov- 


'Gncist,  II,  167.  For  iUastrationB  of  the  componition  and  procedure  of 
the  leet  juries,  see  Lawrence,  EztToeln  from  the  Cbitrt  Rullt  of  Wimbledon, 

'Toulmin  Smith,  The  Paruh,  47-8,  note.  See  interesting  examples  of 
bv-l«w8  and  orders  in  Peacock,  Nola  from  the  Onurt  SolU  of  tlte  Manor  of 
SeoUer,  377-9,  383  ff.     Of.  Kitchin,  Oourt  Leete  et  Oourl  Baron,  45. 

*(ineint,  11,  168-i),  describes  the  procedure.  Cf.  Toulmin  Smith,  Sdf- 
Ootxmment,  225;  Stublw,  I,  401. 

*  But  Bcoordin);  to  18  Henry  III,  1234,  they  were  to  be  held  once  in  three 
weeks;  and  Ihcy  had  been  held  under  Henry  II  twice  a  month.  Toulaun 
Smith,  Self-Gwemment,  220-21. 

'Sumraarired  by  Gneist,  Hisl.  Enr/.  Cuntl.,  I,  173-5;  cf.  76.,  190  f. 

'This  is  the  regret  of  Toulmin  Smith  who  pleads  for  a  revival  of  the 
oourU:  Sttf-Oovenmmi,  273  f. ;  The  ParuA,  23,  216,  369,  etc. 
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ernment.  "  The  right  of  the  markmen  to  determine  whether 
a  new  settler  slioiiM  be  admitted  to  the  township  exists  in  the 
form  of  admitting  a  tenant  at  the  court  baron  and  customary 
court  of  every  manor;  the  right  of  the  markmen  to  determine 
the  by-hiws,  the  local  arrangement  for  the  common  husbandry, 
or  the  fencing  of  the  hay-fields,  or  the  projioitinn  of  cattle  to 
be  turned  into  the  cfimmon  pasture,  exists  still  in  the  manorial 
courta  and  in  the  meetings  of  the  townships  :  the  very  customs 
of  relief  and  surrender  which  are  often  regarded  as  distinctly 
feudal,  are  remnants  of  the  polity  of  the  time  when  every 
transfer  of  property  required  the  witness  of  the  community, 
to  whose  membership  the  new  tenant  was  thereby  admitted.'" 

v.— The  Parish. 

(a). — The  Ancient  Parish. 

Tn  several  respects  the  parish  is  the  most  iiiteresHng  of  local 
institutions.  Every  phase  of  its  development — the  growth  of 
its  territorial  area;  the  way  in  which  its  name  and  organiza- 
tion betame  identical  with  those  of  the  township,  while  it 
discharged  at  the  same  time  separate  ecclesiastical  functions; 
its  connection  with  the  manor;  the  differentiated  forms  and 
the  complex  relations  which  it  has  developetl  in  recent  times — 
all  this  illustrates  in  a  wonderful  manner  the  vitidity  of  social 
organisms :  the  persistence  of  the  essential  type  in  the  midat 
of  superficial  change. 


'  StubU,  I,  84-5. 

On  the  court  Icot  see  also  Burn,  JusHoe  (1750),  45S-7 ;  Wood,  Institute 
(1754),  309-11;  Bohn,  Pol.  Vyc,  III,  238-45;  Bluck.stone,  IV,  273-4; 
Stephtii,  Hint,  of  Crwi.  Lmk,  1,  82,  12G  f.;  Touliuin  Smilli,  The  Parxth, 
indfx;  Merewetlier  and  Stoplicnii,  Hitl.  of  Sorouglu,  w)io  insist  on  their 
continuity-  with  the  Saxon  fulliuioots:  see  index;  Kitchin,  Court  Lettt  et 
CmiTt  Baron,  47-53.  Goinme,  Primilirt  Fulk-Monlt,  113-135,  lias  an  excel- 
lent acvount  of  the  "open-air  court£"  of  the  manor. 
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EVOLOTIOK  OF  THS  PaBOCHIAX,   DISTRICT. 

Almost  from  tlie  first  advent  of  the  Roman  priest  in  Britain 
began  the  proee&s  of  Imilding  or  reconsecrating  local  chnrches 
and  t!ie  atloption  of  the  towusiiips  or  niarlis  iis  rlisitricts  nf  the 
officiating  clergy.  For  a  time,  however,  the  bishojjs  and  their 
aasistant  prieste  led  coenobitical  or  monastic  lives ;  but  not 
acct)rding  to  the  strict  rnle  uf  St.  Benedict.  And  (his  was 
in  accordance  with  the  usual  practice  of  the  early  Christian 
missionaries  elsewhere  among  uncivilized  or  dangerous  tribes. 
From  such  central  stations  the  clerks  or  monks  sallied  forth 
on  their  "circuits"  to  preach  and  to  administer  the  offices  of 
religion,  each  in  his  own  particular  district.  Such  a  circuit 
or  area  was  calletl  a  scrijhicii;^  or  shrift-shire,  hut  it  is  not 
regarded  as  tlie  basis  of  the  parish.  It  had  no  organic  sig- 
nificance for  the  people  within  its  limits;  but  the  entire 
territory  under  supervision  of  the  clergy  of  the  station  or 
minster — the  diocese  or  viyntler-scir^  —  was  a  unit  for  the 
collection  o\'  oblations  and  for  the  spiritual  jurisdiction.  The 
circuits  were  merely  ccjnvenient  areas  designed  to  facilitate  a 
division  of  labor  among  the  priests  of  the  stiitiim." 

This  state  of  things  couid  not  long  endure.  With  the 
spread  of  the  conversion  and  the  expansion  of  settlements 
there  would  gradually  arise  on  the  part  of  the  various  com- 
munities a  demand  for  local  churches  and  separate  terri- 
torial organization.     The  creation  of  parishes  in  England  has 


' Canute's  Ouwrw,  B,  0:  Thorpe,  II,  244,  246;  Aelhels.,  II,  26;  Aethelr., 
V,  12;  Canute,  I,  13:  Schmid,  146,  222,  262;  Anhang,  I,  42,  p.  36«.  Cf. 
Selden,  On  TiVia,  262. 

'Aelfred'8  liaeda,  V,  19,  III,  19.  See  Toulmin  Smith,  TU  Pariih,  24, 
note.  On  the  wlinle  subject  of  the  origin  and  original  nam&s  of  the  paro- 
chial districts  see  Pearson,  Hutorical  Map;  6S-9,  who  regards  the  parisli  as 
identical  with  the  ancient  mark  and  tithing. 

'On  the  early  stations  see  Selden,  On  TKlheg,  151-5 ;  Kemblc,  Snxom,  II, 
414  ff.;  Baedn,  Ece.  Hist.,  Ill,  17,  26,  IV,  27 :  Bohn  ed.,  pp.  1.36,  101,  226; 
Bohn,  PW.  Ci/e^  III,  451 ;  Stubbs,  I,  222. 
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been  ascribed  both  to  Honorius/  Archbishop  of  Canterbury, 
627-653,  and  to  Theodore  of  Tarsus,  668-690.  But  the 
parochiae  mentioned  in  connection  with  the  former  were 
probably  the  dioceses  or  districts  of  tlie  bishops  just  referred 
to.  For  the  word  pnrochia  was  used  in  early  days  for  a 
bishoprick  as  well  as  the  smaller  division;^  and  there  seems 
to  be  no  good  authority  for  assigning  their  creation  to  Theo- 
dore'— the  Aelfred  of  English  ecclesiastical  history.  The 
establishment  of  parishes  was  a  gradual  process  and  took 
place  contemporaneously  in  several  differexit  ways.  Many 
churches  were  founded  by  the  great  landed  proprietors  on 
their  estates ;  others,  in  a  similar  way,  on  the  lands  of  the 
bishops  and  abbots  and  on  the  royal  domains.  Lay  founda- 
tions seem  to  have  been  very  numerous;  and  the  founders,  as 
a  condition  of  acceptance,  were  required  to  endow  each  church 
with  a  glebe  or  parochial  estate,  receiving  in  return  the  right 
of  patronage.*  In  this  way  some  })arishes  at  a  very  early  day 
mast  have  become  identical  with  the  lordships  or  dependent 
townships.  It  is  probable,  however,  that  from  the  beginning 
the  majority  of  local  districts  were  becoming  parishes  in  a 
quite  different  and  less  artificial  way.  According  to  Kemble, 
before  the  advent  of  Christianity  every  mark  or  township 
"  had  its  fannm,  delubrum,  or  HaceUum,  as  the  Latin  authors 
call  them,  its  hearh,  as  the  Anglo-Saxons  no  doubt  designated 
them ; "  and  these  temples,  in  accordance  with  the  "  well- 
grounded  plan  of  turning  the  religio  loci  to  account,"  were 
converted  by  the  missionaries  into  baptismal  churches.*     By 


'  JcMcelin,  Hitt.  of  ArMithopi  of  QuUerimry,  according  to  Selden,  On 
TOAo,  p.  266. 

'Binghiim,  Originu,  IFI,  ^1,  208;  Selden,  On  Titha,  p.  257-9. 

•Lingard,  Higl.  and  Anlupiilias  of  A.  S.  Chweh,  I,  158. 

•Selden,  On  l\lha,  250  f.;  Kembln,  Sazong,  II,  419-2.S;  Lingapd,  JTuL 
and  Antiquitia  of  Anglo-Saxon  Chweh,  I,  166-7.  Bacdii,  See.  Hut^  V,  4,  5, 
I,  33,  II,  14,  111,  7 :  Mon.  Uul.  Brit.,  pp.  251,  144,  166, 179,  furnishes  exam- 
ples of  foundations  by  king  and  lords. 

'Kemble,  Saxons,  II,  423  f.  .^s  proof  he  collects  Baeda,  Eee.  HitL,  III, 
3 
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the  time  of  Baeda  (673-735),  it  is  thought,'  parish  churche* 
had  been  generally  established;  and,  without  doubt,  before  the 
Normau  Conquest  the  parochial  system  had  been  extended 
throughout  tlie  kingdom.' 

Growth  of  the  Constitution. 

The  evolution  of  a  distinct  organization  and  of  special  func- 
tions for  the  parodiial  community  as  such  must  have  proceeded 
very  slowly  from  the  beginniug.  But  little  can  be  said  with 
regard  thereto  until  the  thirteenth  century.  The  parish  was, 
of  course,  the  area  for  the  collection  of  tithes  and  for  the 
exi>enditure  of  the  portion  devoted  to  the  fabric  or  tlie  poor.* 
The  mass-priest*  was  at  first  the  only  officer.  Besides  his 
spiritual  duties  he  discharged  several  inijwrtant  civil  functions. 
He  was  custodian  of  weights  and  measures,  *'  With  his  rod 
were  decided  all  disputes  respecting  tlie  measurement  of  field- 
labour."*  By  law  he  was  constitutwl  a  sort  of  notary  public 
in  the  witness  of  bargains ; '  and  he  was  practically  one  of  the 
most  powerful  jicace  officers  of  the  township.  It  was  the  duty 
of  his  spiritual  office  to  shield  the  weak  from  the  oppression  of 
the  strong,  and  to  act  as  general  arbiter  and  peace-maker  in 


8,  22,  30,  IV,  27.  Cf.  Selden,  On  Tithes,  351-2 ;  Stubbs,  I,  227 ;  Bohn,  Pol. 
Oj/e.,  Ill,  451.  See,  however,  Hnddan  and  SUibbs,  CouaciU,  III,  30,  where 
Gregory  eojoins  Aethelberht  to  destroy  the  fitues :  idoUmun  euUru  inMequert, 
/anonim  aedificia  everle. 

'  Kemble,  Saiont,  II,  425. 

'  See  further  on  growth  of  the  parish,  Lappenbcrg,  Anglo-Snzon  Kings, 
I,  248-9. 

*  On  the  first  aathorization  of  tithes  by  law  in  England  and  elsewhere, 
we  Selden's  treatise ;  Stubbs,  I,  228  ff. ;  Lingard,  I,  181  ff. ;  Kemble,  II, 
Chap.  X;  Spelmann,  Larger  Work  of  Tithes,  English  Works,  69-154. 

♦The  .Saxon  word  preotl  was  used  for  "any,  even  the  lowest  member  of  the 
clerical  body:  he  who  had  received  the  order  of  priesthood  was  dlttingaubcd 
by  the  prefix  maesse:  he  was  the  maesse-prevst,  becaiwe  it  was  his  peculiar 
office  to  consecrate  and  oflTer  the  sacrifice  of  the  mass."     Lingard,  1,  147. 

»Iingard,  I,  171. 

*AethelBtan,  II,  10;  Eadmund,  III,  5:  Schmid,  130,  181. 
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local  disputes.  If  a  person  fought  or  was  guilty  of  any 
violence  at  the  folkmoot  in  the  presence  of  a  priest,  he  was 
liable  to  a  tine,  just  as  he  was  punished  for  similar  conduct 
before  the  ealdorman.' 

In  1127  at  the  synoil  of  London*  cliurchwardena  were  insti- 
tuted to  t;ike  charge  of  the  church  edifice  and  other  property 
and  to  see  that  the  priest  performed  his  duty.  But  the  most 
important  fact  in  the  history  of  the  parish  was  the  rise  of  the 
vestry'  meeting  which  first  comes  to  view  sometime  in  the 
thirteenth  century.  The  primaiy  cause  which  led  to  the 
development  of  this  body  was  the  same  which  produced  Con- 
vocation and  the  House  of  Commons: -the  need  of  money. 
Gradually  the  appropriation  of  tithes  and  other  ecclesiastical 
property  by  the  clergy  had  rendered  the  ordinary  income 
insufficient  for  the  support  of  the  fabric,  necessitating  an 
api)eal  to  the  jiai'ishiouers  for  voluntarj'  contributions.  But 
the  "  free  gifts  "  were  really  made  compulsory  upon  indiNndu- 
als  by  the  denouncement  of  spiritual  penalties.  The  result 
was  a  resort  to  united  action ;  and  thus  arose  the  "  church 
rate"  voted  in  the  "open  vestry"  meeting  by  the  ratepayers 
themselves — the  first  example,  in  the  modern  sense,  of  a  self- 
taxing  local  body.* 

With  the  rise  of  the  vestry — another  form  of  the  ancient 
tungemot — the  constitution  of  the  parish  may  be  regarded  as 
Clinically  complete.  At  this  point  the  interrelations  of  the 
three  institutions — township,  manor,  and  parish — superim- 
L posed,  so  to  speak,  one  above  the  otlier,  are  extremely  interest- 
ing. The  boundaries  of  the  latter  were,  as  a  rule,  identical 
with  those  of  a  township  or  group  of  townships.     In  the 


'  Aelfr«d,  38 :  Schniid,  p.  92,  where  a/ningu  preoit  ia  mentioned :  any 
i-priest  la  probably  meant. 

'  Fonbliinque,  Hou  We  Are  Oovemtd,  68. 

'So  calleii  from  the  place  of  acaembly :  the  iiacristy  or  vestry  room  of  the 
church:  Gneirt,  11,614. 

'On  the  rise  of  the  veetry  lee  Oneist,  II,  613  f.;  Chalmers,  Loeal  Ootenti- 
meni,88. 
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north,  particularly,  the  area  of  the  parish  waa  very  great, 

ofton  amipreliciiding  several  townships ;  in  tlie  south,  it  some- 
times embraowl  a  number  of  smaller  districts — boroujrhs,  villa, 
or  tithings ;  the  subordinate  districts  being  practically  separ- 
ately organized  parishes,  difTering  from  the  larger  body  only 
in  not  having  each  a  constable  and  a  church.'  A  large  por- 
tion of  the  original  functions  of  the  township  were  discharged, 
as  we  have  seen,  in  the  various  courts  of  the  manor.  But  the 
powers  of  the  latter,  under  the  influence  of  the  lawyers,  came 
more  and  more  to  be  strictly  defined  in  the  charters.  Hence 
the  residue  of  the  civil  business  of  the  township  and  such  new 
functions  as  were  evolved  with  the  progress  of  society  were 
relegatctl  to  the  vestry.  The  point  to  be  carefully  noted  is 
the  fact  that  already  the  parisii  reprtsented  a  double  principle. 
On  the  one  side  it  was  a  civil  township  under  the  headship 
of  the  constable.  On  the  other,  it  was  an  ecclesiastical  body 
under  the  presidency  of  the  parish  priest.*  But  its  lay  attri- 
butes predotuinated  more  and  more  and  thrust  the  clerical 
into  the  background.*  The  old  name  of  "township"  is  gener- 
ally used  when  the  "  inhabitants,"  irrespective  of  jurisdiction 
lay  or  temporal,  is  meant.  But  there  is  a  wonderful  blend- 
ing of  the  terminology  of  the  three  different  institutions. 
Sometimes  in  the  same  j>ass.'ige  of  judicial  opinion  or  statute, 
"manor,"  "parish,"  and  "township"  are  alternately  em- 
ployed as  interchangeable  terms  ;  vill  and  tithing  are  also 
used  in  the  same  sense.' 

DiyFEKtaJTiATTcs  OP  Oftxcis. 

Few  things  can  be  of  greater  interest  to  the  student  than 
the  luxuriant  growth  of  assemblies  and  offices,  all  springing 


•  Elton,  Enet/.  Sritannica,  XVII,  296 ;  Toulmin  Smith,  The  Faritk,  83. 

'  Compare  Chnlmere,  Looal-Oovei-nneni,  37  f. 

'Toulmin  Smith's  The  Parieh  is  an  elaborate  polemic  to  vindicate  the 
"  purely  secular  character  "  of  the  institution.    See  particularly  Chap.  I. 

•See  for  eiamples,  Toulmin  Smith,  The  Parieh,  47-8,  note,  52,  16.  Cf. 
Elton,  Ency.  BriL,  XVil,  p.  295 1  Adams,  Norman  OatuUMet,  14  ff. 
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from  the  simple  mechanisiD  of  the  ancient  mark.  In  the 
courts  baron,  customary,  and  leet ;  in  town-meeting  or  vestry, 
each  inhabitant  was  judge  or  legislator.  In  place  of  the  two 
or  three  officials  of  the  old  township,  we  find  a  formidable 
series  of  parish  functionaries. 

The  minister — rector,  vicar,  or  incumbent — was  the  spirit- 
ual head  of  tlie  community.  And  in  acknowledgment  of  this 
dignity,  he  enjoyed  the  honorary  privilege  of  presiding  in  the 
vestry  meeting — that  function  in  liis  absence,  devolving  upon 
an  elected  chairman,  usually  the  senior  churchwarden.'  More- 
over, from  an  early  day,  the  minister  has  performe<l  important 
civil  duties  as  ex-officio  registrar  of  births,  deaths,  and  mar- 
riages.* 

But  the  constitutive  officer  of  the  parish,  in  its  civil  capacity, 
was  the  constable  who  appears  under  a  great  variety  of  names.* 
It  became  a  maxim  of  the  common  law  that  "  where  there  is 
a  constable  there  is  a  parish."  *  He  was  an  elective  officer ;  and 
it  is  a  curious  illustration  of  the  intermingling  of  institutions 
that  sometimes  the  election  took  place  in  the  manorial  court 
leet,  sometimes  in  the  vestry  meeting."  In  ancient  times,  the 
constable  was  the  xanai  important  |>eace  magistrate  and,  as  a 
rule,  the  post  was  tillwl  by  the  most  respectable  men  of  the 
neighborhood. 

Next  to  the  constable  in  importance  were  the  churchwanJens. 
These  may  be  reganled  as  a  sort  of  connecting  link  between 
the  lay  and  ecclesiastical  sides  of  the  parish.     Bat  they  were 


'Oncist,  11,  614,  617,  625;  Toulmin  Smith,  The  Parish,  58,  292,  288,  who 
insists  tlist  the  minister  can  only  preside  by  consent  of  the  body:  he  is  a 
men.'  "  individual "  of  the  parish. 

'Smith,  The  Parish,  187-89. 

•Ijimbard,  Eirenareha,  14,  uses  "petie  constable,"  " borsholder,"  "borow- 
head,"  "thirdborow,"  and  "  tithingman"  in  the  same  sense  to  "signifie  the 
chiefe  man  of  the  free  pledges  within  that  borow  or  tything."  For  other 
designations  see  lb.,  Duties  of  Constable*,  4  ff. 

*U.  B.  Adams,  Conslablet,  14-16,  TUhingman,  12;  Seldeo,  Table  TaVc 
(Arber),  83;  Toulmin  Smilh,  The  Parish,  16  note,  120. 

'Toulmin  Smith,  Tlie  Parish,  125  f. ;  Oneist,  II,  50. 
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created  as  lay  guanltans  of  the  church  building  and  the  trea- 
sures therein  deposited  ;  and,  from  a  lefpil  point  of  view,  they 
have  always  Iwen  regarded  as  civil  officers.'  Churchwardens 
were  originally  chosen — usually  two  for  each  parish — in  the 
open  vestry;  hut  hy  the  canons  of  1603  the  right  of  election 
was  lodged  jointly  in  the  vestry  and  minister.'  Their  duties 
have  been  divided  into  two  groups — ecclesiastical  and  lay;* 
but  l)oth  classes  are,  in  reality,  of  a  fenijKiral  character,  l>eing 
chiefly  concerned  with  protecting  the  interests  of  the  commu- 
nity in  the  ecclesiastical  property.*  They  were  curators  of  the 
church  building  and  other  realty,  formed  a  corporation  for 
the  management  of  the  movable  property  of  the  church,  and 
performed  various  police  iimctions  laid  upon  them  by  statute. 
But  their  most  important  duty  was  the  making  of  the  church 
rate  and  the  calling  of  the  vcstrj-  to  authorize  the  levy.  The 
churuhwanlcns  were,  in  fact,  the  fiscal  officers  of  the  parish, 
and,  as  such,  were  required  to  render  an  annual  acoount  to 
the  vestry.' 

Two  other  important  officers  were  the  parish  clerk  and  the 


'  Toulmin  Smith,  The  Parith,  68  ff.,  insbia  upon  this.  The  churohwarden 
constitutes  a  lay  corporation.     Ijunbard,  Ooiutablet,  71,  74. 

'Toulmin  Smith,  The  Parish,  72  ff.  It  has  been  decided  that,  in  case  of 
dlnogreement,  the  parson  nliall  choose  one  and  the  mtepayers,  the  other: 
Chalmere,  Local  Government,  48;  Gneist,  11,  618. 

'Gneist,  II,  618-23;  Sel/gonmmmt  (1871),  657. 

♦  Lambard,  DulUt  of  Omulablet,  p.  72 :  "And  for  as  much  as  theee  church- 
wardens bee  065eer«,  put  in  trust  for  the  behoofc  of  their  parish,  therefore 
also  are  they  not  enableil  with  any  other  power,  then  for  the  good  and  profit 
of  the  parish.  So  that  churchwardens  can  neither  giveaway,  nor  release 
kt  their  own  pleasure  tlic  goods  of  the  church.  For  if  the  Parishioners  shall 
finde  that  they  doe  unprofitably  wast,  or  mispend  llie  goods  of  the  Parish, 
then  may  they  remove  such  Churchwardens,  by  making  their  choice  of  new." 
Bum,  Eee.  Law,  I,  398.  See  Edward  Peacock's  Nota  on  the  ChurehwardeTuf 
AoeoujUt  of  the  Parish  of  SlralUm,  in  the  County  of  Cornwall,  Arehaeoloffia,  Vol. 
XLVI,  195-236.  This  record,  prefaced  by  an  interesting  account  of  the 
church  revenue,  extends  from  1512-1547. 

'On  the  whole  subject,  see  Lambard,  Oomtahles,  69-82;  Wood,  IntliiiUe, 
92-98;  Ham,  Juttiec,  128-34;  Burn,  lice  Law,  1,397  ff.;  Stephens,  Lata  of 
Clergy,  I,  331  ff.    See  the  last  note. 


The  Parish. 

vestry  clerk.  Both  were  originally  elected  in  the  vestry 
meeting,  and  both  are,  in  tiieory,  teniponil  officers,"  But 
the  parish  clerk  was  not  clerk  of  tlie  parish,  the  latter  function 
being  discharged  by  the  clerk  of  the  vestry.  Indeed  he  was 
not  "  clerk  "  at  all  in  the  modern  sense.'  In  its  origin  the 
office  was  spiritual  and  the  incumbent  was  probably  always 
a  clerk  in  holy  orders.  But  since  the  Reformation  it  has 
become  temporal,  though  it  may  still  be  held  by  a  parson  in 
onlers ;  and  certain  secular  duties  have  been  imjwsed  upon  it 
by  statute.  For  example,  the  parish  clerk  is  depositary  of 
"parliamentary  notices  and  other  imjrortant  documents."* 
The  office  is  now  often  united  with  that  of  sexton. 

On  the  other  hand,  the  vestry  clerk  is  tlic  real  secretary  of 
the  parish.  Theoretically  he  is  elected  for  a  single  meeting, 
but  in  practic«  the  post  is  held  by  the  sanie  jwrson  for  a  year. 
Many  rural  parishes  have  no  vestry  clerk  ;  and  in  such  cases 
the  minutes  are  reconled  by  one  of  the  churchwardens  or  by 
the  minister.*  This  office  is  of  peculiar  interest  as  being  the 
prototype  of  our  township  clerk. 

Minor  officers  of  the  parish  were  the  beadle  or  vestrj'  mes- 
senger, the  sexton,  waywardens  or  surveyors  of  highways,* 
collectors  of  taxes,  and  auditors  of  accounts :  all  these  were 
elected  by  the  ratepayers  in  vestry  assembled.  Originally 
other  officers,  such  as  the  "  common  driver  "  and  the  "  hay- 


'  Under  authority  of  tlie  canons  of  1603  the  {lurish  clerk  is  often  appointed 
by  the  luinister ;  but  in  some  parishes  the  office  is  still  elective.  Toulmin 
Smith,  The  PaH»h,  198  ff.;  Bohn,  Pot.  Cye.,  Ill,  463-4. 

'  Toulmin  Smith,  The  Paruh,  197  ff. ;  Bohn,  Pot.  Cyc.  Ill,  453-4.  Gneist, 
II,  623-4,  confuses  the  two  offices ;  but  the  error  is  corrected  in  Sttfgovem- 
tMTK  (1871),  663  <r. 

•  Toulmin  Smith,  The  Parish,  203. 

•Toulmin  Smith,  Tht  Paris),,  204  ff. 

'Other  names  are  "way men,"  "supervisors  of  highways,"  "overseers  of 
highways."  All  these  terms  appear  in  the  records  of  a  single  purisli — those 
of  Steeple  Ashton  in  Wiltshire,  l.'>42  onward.  These  records  furnish  admir- 
able illustration  of  the  growth  of  the  parish  constitution.  See  the  extracts 
in  Toulmin  Smith,  The  Parish,  491  ff. 
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ward,"  or  watcher  of  bounds  and  enclosures,  were  chosen  in 
the  court  leet 

By  the  famous  act  of  43  Elizabeth  the  care  of  the  poor  was 
assumed  as  a  public  burden,  and  the  administering  of  the  law 
laid  tijwn  the  parish.  For  this  purpose  the  chuifhwardens 
were  made  ex  officio  overseers  of  the  poor  to  act  conjointly 
with  other  special  overseers,  two  or  more  from  each  parish, 
appointed  "  under  the  hand  and  seal  of  two  or  more  justices 
of  the  peat-e."  But  the  oversccra  like  the  earlier  "collectors" 
and  "distributors"  of  alms,  were  probafily  elected  by  the  par- 
ishioners and  then  formally  "  inaugurated  "  by  the  justices.' 
Tiie  board  of  overseers  were  authorized  to  lay  and  assess  a 
"  poor-rate,"  and  expend  it  in  accordance  with  the  provisions 
of  the  act,  for  the  benefit  of  those  entitled  to  alms.  Before 
this  time  the  constable's  office  had  gradually  fallen  into  decay, 
and  with  the  acquirement  of  these  powers  of  overseer,  the 
churchwanlen  Ix-gan  to  rank  a.s  official  head  of  the  parish. 
Moreover  many  police  and  executive  duties  were  laid  by 
statute  upou  both  overseers  and  cluirchwartlens;  so  that  from 
the  beginning  of  the  seventeenth  century  the  constabular 
duties  of  the  ancient  tithingman  were  shared  among  three 
sets  of  officers.' 

Thb  Open  Vestry. 

The  vestry  meeting  was  a  genuine  folkmoot  in  which  all 
who  paid  scot  and  lot  had  equal  voice.  Even  viSleius  could 
particijMite  in  its  delil»enitions.'  It  was  a  local  legislature  in 
which  were  enactetl  by-laws  touching  all  matt^^rs  of  public 
concern.  The  meeting  was  foruiei-ly  called  by  the  amstable  ; 
but  with  the  gradual  decline  of  that  office  the  duty  has  long 


'Toulmin  Smith,  The  Parish,  Ho-6. 

'Gneist,  II,  014,  622-3.  Churchwardens  and  confitableB  were  tHao  often 
appointed  conjointly  for  the  same  duties.  See  examples  in  Lnmbard,  Cbn- 
itabla,  81  f. 

■Toulmin  Smith,  The  Parith,  52. 
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since  devolved  upon  the  church wanlens.'  "On  account  of  the 
gathering  of  all  weekly  in  the  church,  the  custom  grew  up  of 
notice  being  always  given  there,  in  the  middle  of  the  service. 
The  old  custom  further  was — which  prevailed,  indeed,  till  the 
close  of  the  last  century — to  hold  the  parish  meeting  on  Sun- 
day, after  church."'  Vote  was  by  show  of  hands  or  by  division 
in  case  of  disagreement.  In  the  management  of  the  parish 
affairs,  important  use  was  made  by  the  vestry  of  the  principle 
of  representation  through  the  appointment  of  committees. 
Interesting  examples  of  such  committees  were  the  ancient 
"  sidesmen,"  "  synodsraen,"  or  "  questmen,"  whose  duty  it 
was  to  appear  instead  of  the  whole  people,  as  originally,  at 
the  synods  or  ecclesiastical  visitations,  and  make  presentment 
or  "  give  information  on  oath  concerning  the  manners  of  the 
jieople;"'  the  "jurats"  or  sworn  arbiters  in  private  disputes; 
and  the  committee  of  "  watch  and  ward  "  consisting  of  the 
constable  or  "  provost "  and  four  inhabitants  annually  chosen 
as  his  assistants  or  advisers.  Besides  these  were  the  commit>- 
tees  of  "assistance"  and  "assessment" — both  of  which  will  be 
again  referred  to — and  various  other  committees  called  into 
being  by  recent  statutes  to  carry  out  the  requirements  of  the 
modern  sanitary  and  ewnomic  systems.* 

In  addition  to  its  general  functions  as  a  local  self-governing 
body,  the  parisli  was  employed  as  the  unit  of  the  county  and 
national  administrations.  For  ages  the  reeve  and  four  appeared 
as  the  representatives  of  their  township  in  the  county  court; 
and,  unless  excuseil  as  having  a  court  leet  of  their  own,  the 
parishioners  as  a  body  were  bound  to  attend  the  sheriff's 
tourn  for  view  of  frankpledge.  The  parish  was  also  usetl  as 
a  military  district  for  the  levy  of  tnwps  and  arms;*  and,  what 


•Toulmin  Smith,  Tlus  Paruh,  55. 

'  Toulmin  8mith,  The  Parish,  53. 

•Bishop  Gibson,  Vititatunu  (1717),  59-61,  cited  by  Toulmin  Smith,  The 
Parith,  70-71. 

•All  these  are  diicusacd  in  Smith,  The  Parith,  229-65;  Gneisl,  Sdjgortm- 
numi  (1871),  675-7. 

'Toulmin  Smith,  The  Parish,  18. 
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18  of  more  importance,  it  was  the  initial  area  for  the  collection 
of  imperial  taxes."  The  assessment  in  ear-h  parish  was  origi- 
nally made  by  four  or  more  sworn  men — a  part  of  the  system 
of  assessment  by  juries  inaugurated  by  Henry  II."  Thus  arose 
the  "  committee  of  assessment "  consisting  of  the  "  reeve  and 
four,"  or  other  jiersons  chosen  by  popular  vote.' 

The  Select  Vkstby. 

The  most  important  innovation  in  the  history  of  the  parish 
was  the  rise  of  tlie  "  select  vestry."  At  the  beginning  of  the 
seventeenth  century  it  was  already  customary  to  appoint  a 
committee  of  "  Assistance,"  composed  of  former  or  "passed" 
officers,  whose  duty  it  was,  in  the  intervals  between  tlie  meet- 
ings of  the  vestry,  to  advise  the  officers  for  the  time  l>eing  in 
the  management  of  the  parochial  affiiirs.  This  committee  was 
elected  annually  in  open  vestry.  But  in  many  parishes  the 
assistant  gradually  usurj>e<l  the  power  of  filling  vafaiu-ios  in 
their  number  by  co-optation,  thus  becoming  close  corporations. 
The*  were  then  called  "select  vestries,"  reminding  us  of  the 
"select"  or  "governing"  Ixtdies  which,  during  the  same 
period,  were  gaining  control  of  the  boroughs.  The  oj)en 
vestry,  in  some  instances,  was  entirely  superseded  so  that  at 
length  an  institution  which  began  in  aggression  was  rendered 
legal  by  prescription  ;  and  many  similar  bmlies  were  created 
by  statute.  Thus  an  oligardiy  appears  in  the  parish  simul- 
taneously with  the  despotism  of  Laud  and  the  Stuarts  in 
national  aifaLrs.* 


'Stubbs,  II,  213,  422,  gives  examples;  Toulmin  Smith,  The  Parish,  17,  20, 
21,  27-28. 

•Stubbs  1,586. 

'  Stubbs,  ScUei  Charten  (1232),  p.  360  f.  Here  tlie  four  who  act  with  the 
reeve  are  elect<><l:  lb.  (1237)  p.  <366  f.  The  four  assessors  ore  also  elected. 
Cf.  Toulmin  Smith,  The  Pariah,  230,  231.    See  below.  Chap.  IV,  vi,  (a). 

*On  the  rise  of  the  select  vestry  see  Gncist,  II,  627-9,  Sdjgovemmenl  (1871), 
674,  704,  who  thinks  the  leel  jury  may  sometimes  have  been  the  origin. 
Toulmin  Smith,  The  ParwA,  229,  237  f. 
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(6). —  Ttie  Modem  Civil  Parish. 

The  ancient  parish  may  be  regarded  ns  one  body  discharg- 
ing two  kinds  (»f  functions — the  one  temporal,  and  the  other 
spiritual.  In  other  words,  for  a  long  time,  the  units  of  the 
lay  and  ecclesiastical  systems  were  identical  in  respect  both  to 
territory  and  organization.  But  gradually  during  the  last 
two  hundred  and  fifty  years  has  been  effected  an  almost  com- 
plete separation  of  the  civil  from  the  spiritual  body.  The 
beginning  of  the  differentiation  may  perhaps  Ijo  found  iu  the 
enactment  of  the  great  poor  law  of  1601.  From  its  origin, 
at  that  time,  the  poi>r  rate  became  constantly  a  matter  of  more 
and  more  concern  to  the  eouiraunity.  Year  by  year  the  burden 
of  taxation  for  relief  of  the  poor  was  increased,  until  in  the 
beginning  of  this  centurj'  it  had  assumed  almost  incredible 
proportions.'  And  over  the  levy  and  administration  of  this 
fund  the  parish  exercised  no  real  control.  True,  the  church- 
wardens were  elected  by  the  ratepayers ;  and  probalily  the 
other  overseers  were  nominated  by  them.  But  the  board  as 
thus  constituted  was  practically  irresponsible.  They  levied 
and  assessed  the  poor  rate  without  vote  of  the  people,  and- 
were  only  directly  accountable  for  (heir  administration  of  it 
to  the  justices  of  the  peace  who  represented  the  landed  gentry 
rather  than  the  ratepayers  at  large.  The  care  of  the  poor, 
which  gradually  thrust  all  other  parochial  interests  into  the 
background,  was  tiius  a  mere  "appendage"'  of  the  pai'ish; 
and  tliis  fact  was  the  underlying  reason  for  rearranging  parish 
boundaries  for  civil  pui-poses.  Mr.  Chalmers  assigns  two  sets 
of  causes  for  the  separation  of  the  civil  from  the  ecclesiastical 
parish.  On  the  one  hand,  ''under  the  powers  given  by  numer- 
ous Church  Building  Acts,  populous  parishes  have,  for  ecclesi- 
astical purposes,  been  snb-divided  into  distinct  parishes.  This 
division  has  not  affected  the  parish  in  its  civil  aspect.     The 


'  Gneist,  II,  656,  giTea  the  amounts. 
'Gneist,  11,028. 
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Jay  causes  have  been  more  complicated.  In  the  first  place, 
outlying  townships  of  large  parishes  seem  long  ago  to  have 
acquired  by  eustuni  the  right  uf  appointing  separate  overseers, 
and  of  being  separately  rated  for  the  poor  rate.  By  an  Act 
of  1819  this  customary  .se[>anition  from  the  mother  j>arish  was 
confirmed  in  the  ease  of  all  places  which  had  enjoyed  the  right 
for  sixty  years,  but  tlie  fresh  creation  of  parishes  by  custom 
was  forbidden.  Secondly,  the  same  end  was  in  certain  cases 
arrived  at  by  direct  legi.slation.  An  act  iu  1662,  after  recit- 
ing the  largeness  of  the  parishes  in  some  northern  counties, 
provides  that  iu  every  township  or  village  in  these  counties 
there  should  be  separate  overseers.  Again,  by  custom  there 
■were  certain  places,  originally  [>erliaps  marsh  or  forest  lands, 
which  were  extra- parochial.  By  virtue  <jf  two  acts  passed  in 
1857  and  1868,  these  extra-parochial  plaws  have  been  merged 
in  adjoining  parishes.  The  meshes  of  the  [wor  law  net  now 
cover  the  whole  of  England,  and  no  ratable  person,  however 
slippery,  can  elude  them.  Another  series  of  statutes  has  pro- 
vided for  the  merging  of  detached  parts  of  parishes  in  parishes 
with  which  they  are  ct>ntigiious.  As  a  result  of  these  various 
causes,  about  one-third  of  the  civil  parishes  have  no  connec- 
tion with  ecclesiastical  parishes.'"  The  civil  parish  always 
either  forms  a  sub-tlivision  of  a  poor  law  union,  its  boundaries 
never  intersecting  the  boundaries  of  the  latter,  or  it  constitutes 
a  union  of  itself."  But  according  to  the  report  of  a  select 
committee  appointed  in  1873,  it  bears  no  definite  relation  to 
any  other  territorial  area.  "  A  parish  may  be  situated  partly 
in  oue  county,  jiartly  iu  another;  partly  in  a  county,  partly 
in  a  municipal  borough  ;  jiartly  within  the  jurisdiction  of  a 
local  board,  partly  without."*  Many  still  have  detached  por- 
tions, separated  by  a  considenil)le  distamx',  and  intermingled 
with  the  lands  of  other  parishes.     Formerly  the  boundaries  of 


'  Chnliuers,  Locai  Govemmenl,  39-40. 

'There  are  f>49  unions,  of  which  25  ure  single  parishes. 

'  Chalmers,  Local  Qovemmait,  33. 


Chalmers,  51. 
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all  parishes  were  aacertaine<l  and  preserved  by  annual  "per- 
ambulation" of  the  inhabitants;  but  by  the  poor  law  act  of 
1844,  it  seems  to  have  been  intended  that  the  perambula- 
tions .should  be  made  but  once  in  three  yeare.'  Parishes  vary 
greatly  in  size.  Many  have  an  area  of  less  than  fifty  acres ; 
others  contain  over  ten  thotisand  acrc.«.  Some  have  a  popu- 
lation of  less  than  fifty ;  others  of  more  tiian  one  hundred 
thousand.* 

The  parish  is  now  of  little  importance  as  an  administrative 
unit.  One  by  one  its  functions  in  this  r&spect  have  been  taken 
away  and  given  to  other  bodies.  But  it  remains  the  unit  for 
taxation,  all  rates  being  collected  parochially ;  and  it  is  also 
the  district  for  preparing  the  list  of  votei's  for  parliamentary 
and  municipal  elections.  "  Civil  parish "  and  "  poor  law 
parish"  are  now  practically  interchangeable  terms.' 

The  official  corps  of  the  parisli  has  niulergone  some  important 
changes  in  recent  times.  The  minister  may  still  preside  in 
the  vestry  meeting  and  he  has  duties  connected  with  registra- 
tion. The  office  of  constable — once  the  civil  head — is  now 
practically  extinct.  The  principal  officers  are  at  present  the 
overseers  of  the  poor.  These  are  nominatwl  annually  by  the 
justices  of  the  peace ;  and  when  the  civil  pai-ish  is  also  an 
ecclesiastical  parish,  the  churchwardens  are  still  overseers. 
Overseers  are  unpaid ;  but  assistant  overseers  may  be  elected 
by  the  vestry  and  receive  salaries  payable  from  the  jwor  rate. 
Since  1834  the  overseers  have  had  no  share  in  the  administra- 


'  Chalmers,  Local  QovemmerU,  .'53-4.  On  penimbulations  see  Toulmin 
Smith,  The  Parith,  542-51,  and  Chap.  IV,  IX,  (6),  below. 

'Several  in  Northumberland  have  but  5  or  6  [htbods.  Chalmers  has  the 
following  note :  "  Mr.  Fry  mentioned  a  parish  in  which  there  was  only  one 
ratepayer.  That  man  may  well  say  Vital  t!ut  moi.  He  must  rate  himself. 
Presamably  he  is  the  overseer,  the  vestry,  the  chairman  of  the  vestry,  and 
the  guardian.  When  he  meets  himself  in  vestry  we  may  surmise  that  he 
takes  the  opinion  of  the  meeting  by  show  of  hands.  It  may  be  an  open 
question  whether  he  might  not  constitute  himself  the  burial  board  and  bury 
himself"     Loeal  Oovemmenl,  34,  note  1. 

'Chalmers,  Local  OovemmerUy  32,  40. 
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tion  of  the  poor  relief,  that  business  having  devolved  upon  the' 
guardians ;  but  they  may  order  relief  to  be  given  in  urgent 
cases.  Their  chief  duties  now  ctmsist  in  making  out  jury 
lists,  preparing  and  publishing  lists  of  voters,  and  lists  of 
claims  and  objections,  and  assessing  and  collecting  the  poor 
rate.  Every  parish  elects  at  least  one  guardian,  whu,  how- 
ever, has  no  duties  separate  from  his  functions  as  member  of 
the  board  of  guardians  for  the  union  in  which  the  parish  is 
situated.  And  the  union,  in  its  turn,  is  entirely  under  the 
control  of  the  Local  Government  Board. 

Other  officers  are  the  vestry  clerk,  waywardens,  and  col- 
lectors of  rates ;  the  latter  elected  on  application  of  the 
guanlians. 

The  vestry  is  still  the  most  important  institution  of  the 
parish.  By  a  series  of  acts  its  organization  has  been  largely 
remodelled  during  the  present  century.'  At  present  a  vestry 
may  be  cither  "common"  or  "select."  The  common  vestry 
consists  of  all  ratepayers,  whether  resident  or  non-resident; 
and  women,  if  contributors,  enjoy  the  right  of  suffrage.  Vote 
is  by  show  of  hands  or  by  poll.  Select  vestries  are  either 
"customary"  or  ''statutory."  The  latter  were  created  by  the 
Hitbhouse  Act,  1831,  and  are  now  of  little  importance.  The 
former  are  tlie  old  oligarchic  bodies  whose  origin  has  already 
been  described,  and  which  liave  remained  untouched  by  every 
statute  that  has  yet  appeared. 

In  conclusion  it  may  be  noted  that  the  name  parish  is  now 
applied  to  sevend  otiior  administrative  districts.  Such  are 
the  "  laud-tax  parish,"  the  "  burial  acts  parish,"  and  the 
"  highway  parish."  The  boundaries  of  these  districts  do  not 
necessarily  coincide,  one  with  another,  or  with  those  of  the 
poor  law  parish.' 


'The  "General  Vestries  Act,"  58  George  III;  the  "Select  Vestries" 
or  "Sturges  Bourne's  Act,"  50  George  III;  and  the  "  Hobhouse  Act,"  2 
William  IV,  c.  60.     On  these  see  Gueist,  II,  629-37. 

•On  the  civil  parish  see  Elton,  Encye.  BrU.,  XVIII,  296;  Chalmers, 
32-45 ;  Gneist,  II,  626-723,  SdfgovemmenL,  684-769,  where  the  entire  poor 
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(c.) — The  Modem  Eeclesiasticai  Parish. 

Through  the  operation  of  causes  already  mentioned  the  area 
of  the  ecclesiastical  parish,  in  many  cases,  no  longer  coincides 
with  that  of  the  civil.  A  hamlet,  for  example,  may  lie  in 
one  parish  fur  civil  and  in  another  for  spiritual  purposes.  In 
1871,  accortling  to  Chalmers,  there  were  in  England  14,945 
civil  and  13,000  ecclesia-stical  parishes.  Of  the  civil  parishes 
not  more  than  10,000  correspoudeil  in  boundaries  with  eccle- 
siastical parislies  of  the  same  name.'  Compulsory  church 
rates  were  aholisliwl  in  1868,  and  since  that  time  the  ecclesi- 
astical parish  has  l>een  of  comparatively  little  importance  as 
an  instrument  of  local  guvernment.  "  It  is  almost  entirely  a 
permissive  institution."  But  for  more  than  two  centuries 
preceding,  tlie  ecclesiastical  parish  was  an  organization  of 
great  significance  to  every  inhabitant.  "  Besides,"  says  Mr. 
Chalmers,  "  though  an  English  citizen  owes  but  few  duties  as 
an  ec</lesiastical  parishioner,  he  lias  some  important  general 
rights  in  that  wipacity  which  the  law  will  give  etfcct  to.  In 
the  theory  of  the  English  law  every  Englishman  is  a  member 
of  the  Church  of  England.  The  privilege  of  dissent  is  con- 
ferred on  Englishmen  by  a  long  series  of  statutes,  each  deal- 
ing with  a  particular  point  and  removing  some  special  griev- 
ance, but  by  tlie  exercise  of  dissent  an  English  citizen  does 
not  forfeit  his  legal  rights  as  a  member  of  the  national  church; 
he  is  only  relieved  from  certain  corresponding  and  irksome 
duties  which  were  formerly  imposeil  upon  iiim.  It  must  not 
be  forgotten  that  dissenter  and  churchman  alike  pay  tithes 
both  ordinary  and  extraordinary." ' 


relief  and  ventry  legislation  h  di.scu.s8ed  at  great  length.  Cf.  also  NicholU, 
Hi*t.  of  Kng.  Poor  Lav,  II,  192  ff.  pa«sim;  Pashley,  Pauperittm  and  Poor 
Lawt,  25T  ff. ;  Toulmin  Smith,  The  Paruh,  contains  much  criticism  of 
recent  innovations. 

'  Chalmers,  Loeal  povemmaii,  36,  39.  Cf.  Brodrick,  Loeai  Oovemmenl  in 
England,  12  f. 

*  Loeal  Oovemment,  4d,  46. 
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The  vestry  is  the  legislative  and  administrative  body  of  the 
parish.  Legally  it  is  defined  as  "an  assembly  of  the  minis- 
ter, churchwardens,  and  parishioners."  Though  compulsory 
church  rates  have  been  abolished,  their  validity  is  still  ac- 
knowledged by  statute,  and  they  arc  still  voted  by  the  vestry. 
In  ease  of  default  in  payraent,  a  person  is  not  allowed  a  vote 
astotheexpenditiireof  the  money  derived  therefrom.  "ChurcJi 
rates  therefore  form  an  apt  illustratiim  of  what  lawyers  desig- 
nate a  duty  of  imperfect  obligation — that  is  to  say,  a  duty 
recognized  as  such,  but  enforced  by  no  sanction." ' 

The  minister — rector,  vicar,  or  incumbent — is  the  spiritual 
officer  of  the  parish.  As  parson  he  constitutes  a  corporation 
sole,  and  has  a  freehold  right  in  the  glebe,  churchyard,  and, 
for  some  purposes,  also  in  the  church  building.  Besides  his 
clerical  duticn  he  is  requireil,  as  already  mentioned,  to  regis- 
ter all  baptisms  or  marriages  at  which  he  officiates,  and  all 
burials  which  take  place  in  his  churchyard  ;  and  for  the  latter 
he  rei*ives  the  fee,  whether  he  officiates  or  not.^ 

The  churchwarden  is  the  principal  civil  officer  of  the  ecclesi- 
astical parish.  Any  ratepayer  is  eligitile  whether  or  not  a 
niemV)er  of  the  Church  of  England,  only  peers,  members  of 
Parliament,  and  certain  professions  being  exempt.  Acceptance 
of  tl>e  office  is  compulsory ;  and  even  Jews  have  been  elected 
to  the  place.'  It  is  still  the  duty  of  the  churchwardens  to 
estimate  the  amounts  needed  from  time  to  time  for  rejjairs  and 
summon  the  vestry  to  make  the  rate.  When  the  civil  parish 
is  also  an  ecclesiastical  parish,  the  churchwardens  are  ex-officio 
overseers.  This  fact  together  with  the  circumstant*  that  the 
minister  still  enjoys  the  honorary  privilege  of  presiding  in 
the  vestry  meeting  of  the  civil  parish,  furnishes  an  interesting 
survival  of  the  former  identity  of  the  temporal  and  spiritual 
bodies. 


'  Chalmers,  Loeal  Oovemment,  46. 
'  (^'halmers,  Local  OovemmetU,  47. 
*  Fischel,  ^n^,  ContL,  346. 
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Other  lay  officers  of  the  ecclesiastical  parish  are  the  parish 
derk,  and  the  sexton.  The  former  office  may  now  be  conferred 
upon  a  curate,  and  its  only  surviving  civil  function  is  the  care 
of  "  certain  maps  and  documents  required  to  be  deposited  with 
him  before  certain  public  works  are  begun." 

Of  the  office  of  sexton  Mr.  Chalmers  states  that  it  is  "  re- 
markable as  being  probably  the  only  ecclesiastical  preferment 
which  may  be  bestowed  upon  a  woman.  The  point  was  argued 
in  the  court  of  King's  Bench  and  the  judges  solemnly  decided — 
first,  that  a  woman  was  eligible;  and  secondly  that  women  who 
were  ratepayers  might  vote  at  the  election.  The  ratio  decidendi 
is  not  complimentary.  On  the  first  point  the  court  felt  no 
doubt;  on  the  second  the  court  hesitated,  but  eventually  upheld 
the  right  of  women  on  the  ground  that  'this  being  an  office  that 
did  not  concern  the  publick,  or  the  care  of  and  inspection  of 
morals  of  the  parishioners,  there  was  no  reason  to  exclude 
women  who  paid  poor  rates  from  the  privilege  of  voting.' " ' 


^  Loeal  Oovtntmtnt,  50. 
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CHAPTER  n. 

RISE  OF  THE  NEW  ENGLAND  TOWN.' 

I. — Restoration  of  tile  Mauk. 

It  was  tlie  parish  of  the  Stuarts,  already  in  some  places 
passing  into  the  Ivanils  of  an  irresponsible  oligarchy,  the 
select  vestry,  with  which  the  pioneers  of  New  England  were 
acquainted.  But  it  was  not  this  institution  which  they  intro- 
duced into  the  new  world.     lu  the  transplantiug  of  English 


'The  Germanic  origin  of  New  England  towns  has  already  bet-n  llioroughly 
treated  by  Dr.  Adams,  in  co-operation  with  other  ucliolars.  Dr.  Leverroore's 
Sepubtic  of  New  Haven  lias  revealed  to  us  the  entire  history  of  a  model  com- 
munity from  its  first  planting  in  the  wilderness  to  its  present  flourishing 
condition  us  a  (lopulous  city.  In  like  spirit  Prof.  Kiskc  of  Cambridge  has 
traced  the  development  of  the  town-meeting,  emphasizing  its  special  mission 
in  the  growth  of  the  federal  union. 

It  will  therefore  be  the  primary  object  of  the  ensuing  sketch  to  present  a 
somewhat  more  detailed  analysis  of  the  township  constitution  than  has  yet 
appeared.  The  following  typical  records  have  lieen  used :  Boston  Rteordt 
(both  of  the  town-meeting  and  of  the  selectmen),  lt)3-J-1701,  2  vols.;  Boston 
Town  Rteordt,  1701-1777,  5  vols.;  Reconh  of  (he  Boalon  Stlectmen,  1701-17&3, 
4  vols. ;  the  Boston  Book  of  Ptttaemioru ;  Charleston  Ijandand  Church  Record*; 
Boxbury  Land  and  Church  Records;  and  the  Dorchester  Toum  Reeordi.  The 
foregoing  are  all  comprised  in  the  Reportt  of  the  Boston  Record  Oommuaion, 
The  following  have  also  been  consulted:  Braintree  Town  Records,  1040-1793, 
edited  by  S.  .\.  Bates;  Wenham  Tbivn  Reeordt,  extracts  from,  edited  by 
Wellington  Pool :  in  Hut.  Oull.  Ettez  Intt.,  Vols.  XIX-XX  ;  Worcester 
Town  Record*,  1740-1783,  and  the  Reeorda  of  the  WorrMtter  Proprietors,  both 
edited  by  F.  P.  Rice:  in  ProeJ*.  Worcester  Society  of  Antitpiily  ;  Groton  Tomt 
Rmards,  1662-1678,  edited  by  Dr.  8.  A.  Green;  ."^alem  Town  Records,  1634- 
1669,  edited  by  W.  P.  Upham :  in  Hist.  OoU.  Essex  Intl.,  Vol.  IX ;  Newark 
(N.  J.)  Tou-H  Baords,  1666-1836:  in  ColL  JV.  J.  HuL  Society,  Vol.  VI;  Tk* 
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local  organisms  to  American  soil,  two  remarkable  phenomena 
attract  attention.  On  the  one  hand  tliere  is  so  much  that  is 
new  in  constitutional  names  and  functions,  so  mucii  of  original 
expetiieut  and  experimentation,  as  to  render  New  England 
town  government  almost  unique,  while,  at  the  same  time,  its 
continuity  in  general  outline  with  that  of  the  mother  country 
can  be  plainly  diseernetl.  On  the  other  hand  occurs  a  most 
interesting  example  of  institutional  retrogression.  Many  fea- 
tures of  the  primitive  village  community  are  revived.  The 
colonists  go  Iwick  a  thousand  years  and  begin  again  ;  or,  to 
speak  with  greater  accuracy,  new  life  is  infused  into  customs 
which,  though  passing  into  decay,  are  yet  not  wholly  extinct 
in  the  old  English  home.  All  thLs  is  |)erfectly  natural :  it  is 
a  case  of  revival  of  organs  and  functions  on  recurrence  of  the 
primitive  environment. 


Early  ReeorcU  of  Rovifij:  in  HuL  CM.  Euex.  IiM.,  XI 11;   und  the  New 
Hniiipsliire  Tovm  Paptn,  XI-XII. 

B«»i(leM  titese,  the  Oalmiiai  Records  of  MoasachusctlK,  Rhode  Islaud,  New 
Ilaven,  Conned icul,  ami  Plymouth,  the  Aeti  awl  lietolva  of  tlie  Province  of 
MasMchiisellH  Bay,  etlitc<l  \>y  Ames  and  Goodell,  and  the  New  Hampshire 
Province  Reconln  and  Crmrt  Papers:   in  CM.  New  Ilamp.  HisL  Soc.,  YIII, . 
1-303,  are  of  the  utmost  importance. 

The  CWVfrtion*  of  the  Kliixle  Island,  New  Unven,  and  New  Hampshire 
Historical  Societies,  the  Cbtleeliotts  of  the  Essex  Inslitute,  and,  partionlarly, 
the  Oblleetions  and  Prneeedinga  of  the  Historical  Society  of  Majwachiisetts,  all 
contain  mnch  valuahle  matter  hearing  upon  the  subject.  But  it  is  note- 
worthy thai  tlie  preat  majority  of  these  document*,  however  precious  for 
the  genenil  historian,  yield  little  or  nothing  for  local  institutions;  and  the 
same  ia  sniistuntially  true  of  most  uf  the  writings  of  the  Colonial  era. 

Amon);  the  innumerable  ancient  and  modern  town  and  county  histories, 
Bell's  nislory  of  Chester,  .V.  II.,  in  Coll.  New  Hamp.  Hal.  .Socieli/,  VII,  345- 
413;  Paige's  Ilitlnry  of  Cambrklge;  Bailey's  Ilutorkal  Sketchen  of  Andonr; 
Nourse's  Rirty  Records  of  Lancaster,  Mass. ;  and  Kreeman's  History  of  Cupe 
Cbd,  will  be  found  especially  useful.  Joel  Parker's  Origin,  Organiaatiofi, 
and  Influence  of  the  To\Bns  of  Xew  England,  in  ifais.  Hist.  Soc.  Proceeding*,  IX, 
and  the  chapter  on  the  township  in  Tocqueville's  Democracy  in  America,  I, 
should  also  be  read.  On  the  sources  of  New  England  history  see  the  criti- 
cal C8s:iys  in  Vols.  Ill  and  V  of  Winsor's  A'or.  and  Oril.  Ilisl.  of  Atneriea; 
and  for  an  extender]  hihliography  of  American  Local  History,  see  Bulletins  of 
Boston  Public  Library,  Nos.  66  (T. 
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In  the  first  plat-e  it  is  iuterestina;  to  observe  that,  in  the 
choice  of  a  name  for  their  iximmunities,  they  returned  iinoon- 
sciously  to  the  usage  of  lue  and  \Vilitnie<L  From  the  hegin- 
ning  loimi,  the  lun^  of  the  early  laws,  was  the  ordinary  popu- 
lar as  well  a.s  legal  designation.  Not  only  was  the  village 
proper  so  called,  but  the  name  was  also  usually  applied  to  the 
whole  territorial  domain  of  the  community.  Only  when  it 
was  necessary  to  distinguish  the  groiijv  of  homesteads — the 
Dorf — from  the  entire  Mark  was  "township"  ordinariU'  em- 
ployed.* The  term  parish,^  on  the  other  hand,  was  used  for 
the  community  as  a  religious  body,  although  aocidif  was  some- 
times employed  instead. 

But  the  most  striking  illustration  of  this  social  retrogi-es- 
siou  is  the  revival  of  the  primitive  village  community  in 
some  of  its  most  ohanxfteristic  feitures.     Everywhere  in  New 


'  In  the  early  English  kxIus  lun  occurs  more  frcqnently  than  tunteipe  as  a 
name  for  Ihe  village  setlleiiient. 

'  A  lareful  exnminulion  of  the  early  town  and  colonial  rei-ords  most  cer- 
tainly confirms  this  view.  For  example,  in  the  Man.  Col.  lUeordi  township 
rarely  occurn,  while  lourn  and  pUtntation  appear  on  almost  every  page.  Bui 
in  the  18th  century  townnhip  was  frequently  employed  in  the  statutes.  See 
AcU  and  Radvcs,  I,  642,  (176,  CS4,  etc.,  for  various  acts  incorporating  town- 
ships, where  the  word  is  used  inlerchangealily  with  tmvn. 

'  In  the  public  laws  the  name  parith  was  given  to  a  portion  of  the  town- 
sliip  ''set  off"  for  the  maintenance  of  its  own  minister;  and  for  this  purpose 
it  was  B  complete  parith  with  its  own  officers;  but  the  word  was  used  inter- 
changeably with  prccinci  and  dislricl.  See  Ael»  and  Uaolvai  I,  182,  183,  50fi, 
etc.,  II,  99,  617,  687,  etc.  Sometimes  the  subdivision  of  the  township  into 
parishes  was  the  lirst-stcp  in  the  differentiation  of  new  towns.  See  llie 
interesting  note  by  Dr.  Levermore  in  litp.  of  AVm  Ilavm,  327-9,  where 
three  distinct  stages  in  the  growth  of  a  community  are  traced  from  ihc 
records:  1.  A  temporary  or  "  winter"  parish.  2.  A  society  or  complete 
parish.  3.  The  inoorjxjration  of  the  parish  na  a  town — Xaugatuck — by 
legislative  enactment.  The  old  parish  records,  some  of  which  are  now  in 
print,  constitute  most  interestiug  supplements  to  those  ot  the  town  itself. 
See,  for  example,  the  liozbuiy  CIturdt  Record*,  in  the  6ih  report  of  the  Bos- 
ton Record  Commission;  the  records  of  the  First  Church  at  Salisbury, 
Mass.,  in  Vol.  XXI,  CoUectioiu  of  Ena  Institutf.;  and  the  records  of  the 
Fifth  Parish  of  Gloucester,  lb.,  VoU.  XXI  and  XXII. 
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England  appeared  the  house-lots  or  village  mark,  the  com- 
mon fields  for  cultivation,  the  common  meadows  and  pas- 
tures, and  the  undivided  mark  or  waste.'  And,  as  in  ancient 
times,  when  a  new  tract  was  taken  possession  of  by  a  com- 
munity, a  portion  of  it,  to  be  held  in  severalty,  was  appor- 
tioned by  lot  among  its  members,  usually  according  to  the 
"  proportion  of  estate  "  and  the  "  number  of  heads  "  in  each 
family.* 

Several  other  interesting  features  of  primitive  Teutonic  life 
were  reproduced  in  the  New  World.  Such,  for  instance,  was 
the  jealous  watchfulness  with  which  the  community  sought  to 
control  its  own  membership  and  the  disposal  of  communal 
rights.  Restraint  was  put  upon  the  alienation  of  the  "  house 
lots,"  particularly  to  strangers,  though  these  lots  were  theo- 
retically granted  in  severalty.  This  was  entirely  consistent, 
since  all  common  rights  in  the  outlands  were  usually  conveyed 
with  the  individual  holdings  within  the  town.'  This  right  of 
control,  generally  exercised  by  the  New  England  towns,  was 
practically  equivalent  to  the  Vorkaufsrecht  or  right  of  pre- 
emption prevailing  in  the  European  Mark-societies.*  The 
town  records  contain  many  orders  relating  to  the  sale  of  pri- 
vate holdings ;  and  fines  for  selling  to  strangers  without  pcr- 
mi.ssion  were  frequently  imposed.     For  example : 

"  It  is  agreed  that  if  any  man  shall  desire  to  sell  his  part 
of  impaled  ground,  he  shall  first  tender  the  sale  thereof  to  the 
town  inhabitants  interested,  who  shall  either  give  him  the 


'The  system  of  common  cultivation  and  common  ownership  of  lands, 
however,  was  not  entirely  extinct  in  England  and  would  there  survive  for 
a  century  to  come :  Stubbs,  Qnuit.  Hist.  I,  84. 

'The  plan  in  New  Haven:  see  I.evermore,  81.  This  was  perhaps  most 
common,  but  various  other  methods  were  adopted.  .See  Eggleston,  The 
Land  Syitem  of  the  Xew  England  Colonies,  42  ff.,  62. 

'This  was  the  rule  in  the  German  Marken:  Maurer,  im/eiiuni/,  p.  147. 

*See  Maurer,  Dorfverfatsung,  I,  .'?20,  cited  by  Eggleston,  49,  who  has  dis- 
cussed this  topic.  See  also  Maurer,  EinUitung,  157 :  sale  must  be  public 
and  each  Geoosse  had  Naherrecht  or  right  of  pre-emption.    Cf.  lb.,  205  f. 
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charg;c  !io  hath  been  at,  or  else  to  have  liberty  to  sell  it  to 
whom  he  can."' 

In  H)69  the  town-meeting  of  Wenham  decided  tlint — "  All 
o'  Conion  shall  be  eaqually  Deuided  betwixt  the  Scttld  Inhabi- 
tants ill  the  towne  viz.  to  the  Dwelinp  houses  now  inlialiitants 
by  Equall  p'tons  to  l>e  &  Reraaiiic  to  the  Vse  of  sueh  Hahita- 
tons  alwaycs  p'uided  that  no  p'son  nor  any  after  him  in  his 
right  fenc  in  his  or  theiro  p'priety  for  pastm-e,  but  shall  ly 
open  tu  the  Vse  of  the  publlijue  fur  feedinjj;,  only  thiit  which 
is  Capcable  of  Breakeiofi  Vp  or  makeing  njcclowc,  which  may 
lie  fenc<l  in  at  Eury  mans  descreton  nor  shall  any  p'son  or 
p'sons  in  o'  towne  have  liberty  or  any  alter  tlieni  in  his  or 
their  riglit  to  sell  or  Couuey  any  such  theire  portons  to 
any  p'son  without  the  Consent  of  ■the  towne  from  time  to 
time/'^" 

As  a  rule  the  right  to  control  (he  alienation  of  lands 
belonge<l  to  the  towns;  but  in  Connecticut  tlie  principle  of 
local  pre-emption  was  enforced  by  an  order  of  the  general 
c«.inri.' 

In  many  of  the  New  England  village  communities  arose,  in 
the  course  of  time,  a  sharp  distinction  l>etween  the  "proprie- 
tors" or  "commoners"  and  tlic  "  new  comers"  or  "non-com- 
moners." The  latter  were  usually  admitted  as  "  inhabitants" 
of  the  town  and  possessed  full  political  rights,  but  were  denied 
a  share  in  the  eummon  hinds  which  were  inonopiilized  by  the 
former,  and  this  led  sometimes  to  a  protracted  struggle  on 
the  part  of  the  plebeian  non-eomraoners  to  wrest  from  the 


'  Kecords  of  Cntiibridge,  from  Paige's  Hitl.  of  Cambridge,  10.  See  other 
similar  orders,  lb.,  20,  40. 

'  Town  Records  of  Wmham  in  Coll.  Kua  Intl.,  XX,  142.  See  also  Dor- 
ehetter  Becordu,  8;  Boston  Toim  Uecordt,  1034-60,  p|).  10,  11,  12,  97,  etc.; 
and  other  examples  in  Eggleslon,  49-59;  and  Lcverniore,  79,  106. 

'Cbnn.  Col.  Kee.,  I,  3.il,  cited  by  Kggleston,  p.  49.  In  MnssanhnKetlti  the 
question  was  raised  in  1637,  but  no  action  eeenis  to  Iiiive  been  taken:  Mast. 
Col.  Kee.,  I,  201.  In  Kliode  Islnuil  alienation  of  land  to  persona  of  another 
jurisdiction  iras  forbidden:  R.  J.  OoL  Ree.,  I,  12G,  401. 
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patrician  land  owners  a  share  in  the  public  domain.'  In 
these  two  classes  we  at  onoc  recognize  the  Marker  or  Genossen 
as  opposes!  to  the  Aiigmdrker,  Ulhmanne,  or  Beuaaaen  of  the 
German  mark  societies.* 

Equally  interesting  was  the  recurrence  in  the  New  World 
of  fhe  Midler  and  Fi/iafdorfer  of  which  so  many  interesting 
illustrations  Imve  been  given  by  von  Maurer.'  Everywhere 
companies  of  pioneers  were  constantly  separating  themselves 
from  the  parent  town,  either  to  seek  homes  in  otiier  jin'isdic- 
tions,  or  to  plant  new  settlements  in  thfir  own  outland ;  the 
latter  communities,  for  a  time,  usually  occupying  a  subordinate 
position.* 

Finally  the  an.'liaic  type  of  New  England  Society  is  revealed 
by  its  astonishing  publicity.  The  majority  in  town-meeting 
assembled,  or  through  their  representatives  in  the  general 
court,  exercised  a  supervision  over  jiereonal  conduct  and  many 
of  the  transactions  of  private  busine.ss,  almost  painfully  minute; 
witness  the  marvelous  subdivision  of  public  duties  and  the 
incredible  number  of  hx-al  fuuctionixrics.'    Though  this  social 


'  Notiibly  in  •Salem :  see  Dr.  Adams'  Village  Oommunilies,  63-70.  Cf. 
Gggleston,  40.  See  also  an  order  of  the  Boston  town-nioeling,  1046,  grant- 
ing all  inhutiitiints  iil  lliiil  lime  ei{unl  rights  <it'  cnmniomige,  lull  denying 
mich  riglits  to  tliose  admitted  iis  iuliuliitants  tliereaft«r:  Btuton  Rteordt, 
1634-60,  p.  88. 

'Also  styled  A-udettIt,  Uthmnrktsehe,  BulenUute,  .huholzer,  Unholte,  etc. 
See  Maurer,  Mnrkenferfiuixung,  115-L!4 ;  Einltilvng,  1;  DoT/verfiwimng,  I, 
135-88;  II,  43-14;  Liivcleye,  Prim.  Prop.,  120. 

'  Mnrkenverfassung,  16-10;  Einleitung,  174-81.  Thoroughly  illustrated  in 
the  case  of  New  Iliiven  by  Dr.  Ijcverniore. 

'Thiis  Baston  long  electc<l  con.stable*  for  Muddy  River  (Brooklinc)  and 
Riiinney  Marsh :  nee  Boston  Town  Retordt  at  minutes  of  annual  elections, 
and  an  interesting  sketch  of  Muddy  River  and  its  incorporation  as  an  inde- 
pendent town — a  "peculiar  or  village" — by  name  of  Hrookline,  in  2  Man, 
Hut.  CM.,  1 1,  14-5.  The  gener.ll  court  of  Ma-ssachusctls  often  ap[iointed  the 
constables  for  nuw  townshi|>s :  Mast.  Col.  Rte.,  I,  76,  79,  96,  101.  Plymouth 
chose  constables  for  her  daughter  plantations:  Plym,  Cbl.  Ree.,  I,  21,  36,  48, 
54,  etc.;  cf.  Dr.  .^darns'  Sorman  Comlables,  21  ff.  The  same  right  was  exer- 
cised by  New  Haven  :  Ix;vermore,  87-90. 

'See  below  on  the  "Town  offioen  and  their  functions." 
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feature  may  have  been  intensified  by  the  jmtriarchal  or  theo- 
cratic sentinicnt.s  of  tlic  Puritans,  still  it  was  a  remarkable 
reprcKluction  of  one  of  the  most  curious  piiaircs  <jf  oiJ  Eiiirlish 
life.  For,  "in  the  simple  state  of  society  which  existe<l  in  the 
time  of  our  Saxon  forefathers,  transactions  between  man  and 
man  were  conducted  witli  a  publicity  and  openness  of  which 
we  have  no  conception."  • 

II. — TiEI-ATION   ni'   THE   ToWN   TO   TUE    GENERAL,   CotJRT. 

(a). — The  Court  was  Hie  Source  of  Aidhoriiy. 

The  tendency  of  legislation  at  present  both  in  England  and 
the  Unitt^l  States  seems  to  be  toward  a  more  careful  and  de- 
tailed definition  of  the  functions  of  all  local  bodies.  In  our 
Western  States,  at  least,  it  may  be  laid  down  as  a  general  rule, 
that  the  powers  of  municipal  corjKiratioiis  are  exhaustively 
enumerateti  in  the  statutes.  It  becomes  therefore  a  question 
of  interest  and  importance  to  determine,  if  possible,  to  what 
extent  the  New  England  town.s  during  the  coKmial  em  were 
the  crejitures  of  and  de|K^ndent  u|Km  the  general  w^urt. 

In  the  first  place  the  grant  of  the  territorial  domain  of  tlie 
township  was  tlie  act  of  the  colonial  authority.'  In  Massa- 
cliusetts,  during  the  early  perio<l,  committees  were  usually 
apj)ointe<l  by  the  court  to  "set  out  the  bounds"  of  a  new 
town  ;*  and  similar  committees  were  chosen  to  determine  all 
questions  of  Ijoundarioj  between  different  towns,*  or  to  locate 
grants  of  land  made  to  individuals,"     Under  the  Province 


'  Forsytli,  Trinl  by  Jury,  71-72. 

'  III  I'lymoutli  sutli  gmnU  were  made  by  the  governor  and  ii>«igtanu.  See 
JYym.  iJcf.,  XI,  34-5. 

*  For  cxaiuples,  see  Mom.  Col.  Bee.,  1, 1.33, 102  ( Dorchester),  157  (Concord), 
108  (Cliark-stown),  173  (Newlon);  II,  4-5,  128.  Cf.  Paige,  Hist,  of  Cam- 
bridye,  1  ff, 

*Mast.  Cot.  Rfc,  I,  13S,  149,  101,  etc. 

»See  Mau.  Cut.  Rec,  I,  206.  217,  23a,  278.  In  Plymoutli  all  this  busincBS 
WH«  Usually  iransacted  in  the  court  of  usHistants.  Countlesa  examples  in 
IHt/m.  Ree.,  I. 
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laws,  however,  townships  were  regularly  incorporated  by 
special  acts  assigning  their  names  and  defining  their  boun- 
daries.* 

At  an  early  day  the  general  court  sought  also  to  enforce  the 
proper  registration  of  deeds.  Thus,  in  1639,  the  towns  of 
Massachusetts  were  granted  a  "respit"  until  the  next  court 
to  bring  in  a  transcript  of  their  lands.*  In  1641  they  were 
ordered  to  "  set  out  their  bounds  w^in  a  twelue  month  after 
their  bounds  are  granted."'  And  In  1647  it  was  ordered  that 
town  boundaries  should  be  determined  by  perambulation  onoe. 
in  three  years.*  Similar  laws  for  the  preservation  of  titles 
and  boundaries  were  also  enacted  in  Plymouth.* 

The  record  of  the  creation  of  the  township  of  Dedham  fur- 
nishes an  interesting  case  of  special  favors  granted  to  a  com- 
munity. It  was  "ordered  that  the  plantation  to  be  settled 
above  the  falls  of  Charles  Ryver,  shall  have  three  yeares 
immunity  from  publike  charges,  as  Concord  had,  to  bee 
accounted  from  the  first  of  May  next,  &  the  name  of  the 
said  plantation  is  to  bee  Deddam."* 

The  supervision  of  public  ways  was  also  exercised  by  the 
general  court;  and  it  seems  to  have  caused  a  great  deal  of 
trouble  in  the  early  period.  Peremptory  orders  requiring 
particular  towns  "  to  mend  their  wayes  "  were  frequent,  and 
fines  were  often  imposed  for  neglect." 

In  like  spirit  general  police  laws  were  enacted ;  such,  for 
example,  as  those  forbidding  towns  to  entertain  strangers  or 
to  sell  them  "any  lot  or  habitation,"  without  license;*  or 


^Aet$  and  Resolves,  1, 174,  181,  184,  642,  etc ;  11,  Index  at  "  Towns."  So 
also  in  Rhode  Island :  Arnold,  I,  337,  361,  363,  etc. 

>lfa«g.  CW.  iJec.,1,  266. 

»Jfa».  CW.B«c,  I,  319. 

*lfaM.CW.iJ«!.,II,210. 

•Pfym.  Ool.  Rec,  XI,  52,  63,  182, 187,  188,  216,  2.59. 

*Mass.  Ool.  Bee.,  I,  170.    For  the  case  of  Concord  see  /6.,  157,  167. 

'  See  examples  in  Mass.  Col.  Ree.,  I,  316, 317, 233, 247,  266-7,  etc. ;  Hym, 
Bee.,  XI,  7,  18,  59,  106.  ■ 

•  Jfa««.  OoL  Ree.,  I,  196;  also  279-80;  Pfym.  Ree.,  XI,  40-41,  110, 118. 
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those  regulating  the  watch  and  the  hue  and  cry,'  or  requiring 
the  towns  to  provide  proper  means  of  defence.'  Many  minor 
ortlere  rehiting  to  towns  were  passed.  Thus  fairs  were  to  be 
held  in  certain  towns;^  and  each  was  required  to  have  a  pound 
for  swine,*  a  trucking-house,"  and  a  house  for  lost  goods.*  Of 
course  in  "  burning"  questions,  such  as  the  agrarian  cnntro- 
versy  between  commoners  and  uon-crtnimonei-s,  the  heal-all  of 
general  legislation  was  sought.  Indeed  the  regulation  of  the 
admission  to  rights  of  commonage^  in  the  towns,  and  the 
management  of  the  common  lands'*  were  the  sources  of  no  little 
trouble  to  the  It^islature. 

Aside  frnm  these  and  many  other  special  orders  for  the 
regulation  of  local  aflairrt,  in  I(j35-G  the  Massachusetts  gen- 
eral court  passed  something  like  an  organic  township  act,* 
■which,  after  reciting  that  "  jiarticular  townes  have  many 
things  w"""  concerne  onely  themselves,  and  the  ordering  their 
owne  affaires,"  empowered  the  niajor  part  of  the  freemen  in 
each  to  dispose  of  their  lands  and  appurtenances,  grant  lotfl, 
and  make  ortlers  concerning  any  [(ksi!  matter,  so  long  as  not 
repugnant  to  the  enactments  of  t!ie  court.,  and  not  involving 
a  penalty  of  more  than  20  slivllings  for  their  violation.  They 
were  also  authorized  to  choose  tlieir  own  uiliccrs,  "  as  consta- 
bles, surveyors  for  the  higlnvaycs,  and  the  like."  But,  with 
the  exception  of  tjiis,  during  the  period  of  the  first  charter, 
the  towns  were  governed  by  isolatetl  orders  touching  a  great 


•  Mom.  Col.  nee.,  I,  120,  310-11 ;  II,  161 ;  IV,  Part  I,  419. 

» ^fatl.  Col.  Rec.,  II,  282 ;  I,  84 ;  Hym.  Col.  Rec,  XI,  61, 105,  181,  180,  etc 
'Mam.  OoL  flee,  1,241. 

*  Mau.  CbL  lUx.,  1.  150. 

»iVfw  Hatm  Col.  Rtc,  I,  43 ;  Mau.  OoL  Ree.,  I,  96. 

*Mau.  Cot.  lire.,  I,  281. 

'  Sec  Man.  tt/.  liec,  I,  65 ;  IV,  Part  1, 41",  for  two  very  interesting  orders 
regulating  riglits  of  c<imnionuge.  Cf.  Dr.  Adams,  Villnge  Oommunitiet,  63-79, 
where  llie  wliole  subject  is  treated  I'rom  llie  source*. 

•See  examples  in  MaM.  Oil.  Ret.,  I,  211 ;  II,  39,  49,  105,  lSO-1,  195,  213; 
rV,  Part  II,  .i63.    Cf.  Dr.  .\dams,  ViUage  CbmmunidW,  42  IT. 

*Mau.  Col.  Rtc.,  I,  172. 
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variety  of  matters.  Under  the  Province  laws,  however,  legis- 
lation became  much  more  systematic,  entering  into  the  details 
of  functions,  powers,  and  procedure,  much  in  the  modem 
spirit.' 

The  records  of  Connecticut  and  Rhode  Island  show  fewer 
attempts  to  regulate  local  affairs.  In  the  latter  colony,  in 
particular,  the  towns  have  always  maintained  a  high  degree 
of  independence;  but  there  is  sufficient  evidence  to  show 
that  in  both  colonies  the  general  court  exercised  adequate 
authority.* 

In  the  jurisdiction  of  Plymouth,  on  the  other  hand,  the 
connection  between  the  local  and  central  powers  appears  to 
have  been  more  intimate  than  anywhere  else  in  New  Eng- 
land.' And  this  may,  jwrhaps,  be  explained  by  the  fact  that 
the  whole  body  of  freemen  in  this  colony  possessed  the  right 
to  participate,  when  they  saw  fit,  in  the  delil)erations  of  the 
general  court. 

(b). — The  Town  was  Vie  Omstitutional  Unit. 

But  it  was  in  its  political  or  constitutional  aspect  that  the 
township  occupied  a  unique  position.  The  ancient  tunacipe 
was,  no  doubt,  as  we  are  informed  by  the  highest  authority,* 


'See  Aetiand  Raolva,  I,  64-9,  for  a  general  township  act;  and  consult 
the  index  to  titles  of  the  rarious  town  officers  and  functions.  Towns  were 
also  inoori>orated  by  charter :  see  Hint,  of  Chester  in  CM.  iVew  Hampthire 
HUL  Soe^  VIII,  345,  349.  The  early  records  of  the  Ma>w.  towns  when 
compared  with  the  Court  records  show  about  an  equal  division  of  manage- 
ment of  local  afiairs,     Ellis,  Puritan  Age  in  Man.,  p.  2o0. 

*  In  the  records  of  each  the  acts  relating  to  towns  became  much  more 
elaborate  during  the  18th  century.  In  Connecticut  the  towns  were  formally 
"incorporated"  in  1039.  See  HoUister,  I,  110;  Trumbull,  Hitt.  Conn.,  I, 
114.    Arnold,  I,  226,  for  first  "charters"  to  towns  (1649)  in  Rhode  Island. 

•See  Pfym.  Col.  Ree.,  XI,  index  at  "Towns,"  "Selectmen,"  etc.  A  very 
close  supervision  over  the  towns  was  exercise<J  by  the  central  government 
in  New  Hampshire:  Nee  Hampthire  Town  Papert,  XI,  Xlf. 

*8tnbbs,  Onut.  Hist.,  I,  82. 


BO 


Rise  of  the  New  England  Town. 


the  constitutional  unit  of  the  Saxon  state.  But  neither  the 
tunseij)e  nor  its  successor,  the  parish,  was  ordinarily  brought 
into  direct  contact  with  the  central  power.  It  was  over- 
shadowed by  the  higher  organisms  of  the  county  and  the' 
huudre<l.  Knights  of  the  shire  and  not  town  deputies  took 
their  seats  in  the  fuiuse  of  commons;  and  it  was  tiie  sheriff 
and  not  the  constable  who  ac^'uuntcd  fur  the  taxes  in  the 
exchequer. 

In  New  England,  on   the  other  band,  the  town  was  the' 
political  atom  in  a  most  vitid  sense.     Here,  the  hundred  never, 
made  its  appearance  ;  and  when  the  county  was  instituted — in  • 
some   instances   many  years  after  the   first   settlements  woi'e ' 
planted — the  towns  were  not  subordinated   to   it  |>olitirallyi 
The  shire,  as  we  shall  see,  discharged  administrative  functions 
of  no  little  importance;  but  it  diil  not  become  the  area  of 
taxation  or  representation.      The  town  remained  as  before  the 
constitutional  unit  in  at  least  three  important  particulars': 

1.  It  was  the  fiscal  area  for  the  levy  of  the  county  as  well 
as  the  country  rate,  both  of  which  were  assessed,  collected, 
and  accounted  for  by  its  own  oflBcers. 

2.  It  was  the  unit  of  the  militia  organization,  cjich  town  as 
a  rule  being  required  to  maintain  a  "  train-band." ' 

3.  Finally  and  most  important  it  was  the  area  of  represen- 
tation. According  to  the  firet  charter  of  Massachusetts  the 
general  court  was  to  consist  of  the  governor,  assistants,  and 
all  the  fi-eeinen  of  the  jiiris<liction  sitting  as  one  body.*  But 
the  attendance  of  the  latter  upon  the  four  annual  sessions  was 
soon  found  impracticable.  It  was  therefore  ordered  in  1634 
that  eat'h  town  be  enij)owered  "to  choose  two  or  thi-ee" 
deputies  to  represent  the  bwly  of  freemen  in  all  matters  save 
tlie  election  of  officers. '     During  the  early  j.>erio«l  various 


'  For  a  dbcasion  of  tlie  militio  syBtem  and  the  rates  aee  Chap.  VII, 
belfiw. 

*  Mom.  Ool.  lUc,  I,  11-12. 
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orders  relating  to  the  number  of  delegates  were  passed ; '  but  it 
was  finally  settled  that  each  town  shonkl  sejid  either  one  or 
two  representatives  at  pleasure.*  By  the  second  charter  each 
town  was  allowe<l  to  send  one  or  two  represent;ilive8  as  should 
be  determined  by  law.' 

The  representative  systems  of  the  New  Haven,  Connecticut, 
and  Rhode  Island  jurisdictions  did  not  differ  essentially  from 
that  of  Massachusetts.*  In  Plymouth,  on  the  other  hand, 
during  the  first  twenty  years  we  behold  the  remarkable  spec- 
tacle of  a  folkmoot  for  an  entire  jurisdi<;tion.  Until  1639 
every  freeman  might  ajijiear  as  a  legislator  in  the  general 
court.  In  that  year  each  town  was  authorized  to  choose  two 
deputies,  except  Plymouth,  which  should  Ije  entitle*!  to  four.* 
But  throughout  the  entire  history  of  the  colony  the  freemen, 
when  assembled  at  the  court  nf  election,  might,  if  they  saw  fit, 
take  the  matter  of  !egi.slati<iu  into  their  own  hands.* 

In  one  other  important  branch  the  town  may  perhaps  be 
r^;arde<l  as  an  admiiiisfnitivc  unit.  The  coinniissionere  of 
small  causes,  chosen  in  town-meeting  and  approved   by  the 


'  For  example  in  1G3G  towns  with  from  10  to  20  freemen  were  allowed 
one;  tlioiie  liaviiig  frum  20  to  40,  not  above  two;  and  thoae  with  40  and 
upwurdfi,  not  mori-  thiin  three  deputies.  Afnss.  Oal.  JUe.,  I,  178.  In  1638/9 
no  town  wns  to  have  more  than  two :  lb.,  254. 

*  Mom.  Oil.  Rec.,  II,  231.  But  those  having  thirty  freemen  or  leas  might 
•end  deputies  or  not  an  they  chose:  lb.,  IV,  Purt  I,  154. 

*Aeit  and  liesolvts,  I,  11,  88.  But  Boston  hiid  four:  /6.,  88.  In  the  revo- 
lutionary period  there  was  a  new  ap}>ortionment :  Ib^  V,  502. 

♦In  New  Haven  the  number  of  deputiea  from  each  town  was  two:  N.  H. 
Bee^  II,  4,  3U,  etc.  In  Connecticut  the  number  was  at  first  four:  Hollister, 
SuU,  Omn.,  I,  28,  90j  by  tlie  charter  of  1662  the  number  wa.i  not  to  exceed 
two:  Poore,  Charter*,  I,  253.  In  Rhode  Isliind  in  the  early  period  each 
town  Wiis  represented  by  a  "(»mmittee"  of  six  "commissioners:"  see  lists 
in  Vol.  I  of  II.  I.  Col.  Rec.;  also  Arnold,  I,  203,  210,  229.  By  the  royal 
charter  the  nimiber  was  2,  4,  and  6  respectively  from  different  towns:  R.  I, 
G.I.  Rec.,  II,  8;  .\rnol.l,  I,  295. 

<'Piym.  Cb/.  iJfC,  XI,  31. 

'Ptym.  Col.  Rec,  XI,  79-80,  92,  169.  See  also  "The  Colony  of  New 
Plymouth,"  etc,  by  William  Brigham,  in  Lott>eU  Inilitule  Lectura,  173. 
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general  court  or  the  court  of  the  shire,  constituted  the  lowest 
judicial  trihunal,  with  apjwal  to  the  higher  courts.'  Moreover 
the  uHsistants,  in  the  towns  wliere  they  resided,  possessed  ex 
officio  the  ordinary  powers  of  justices  of  the  peace. 

Finally  in  adjuf<ting  all  these  general  relations — in  framing 
election  laws,  determining  the  qualifications  of  voters,  control- 
ling tlie  currency,  ajid  es|>ecially  in  freely  exercising  the  right 
of  general  taxation — we  have  abundant  proofs  of  the  sovereign 
power  of  the  colonial  state.  There  was  an  equitable  distribu- 
tion of  functions  l>etween  the  lower  and  higher  organisms. 
Indcffl  the  colonial  governments  were  rcmurkably  successful 
exjxn'imeiifs  in  the  development  of  republican  institutions. 
Never  before  had  tliere  born  seen  so  high  a  degree  of  local 
autonomy  co-existing  with  such  adequate  sovereign  control. 
It  only  needled  sufficient  motive  to  cause  the  isolated  states 
themselves  to  combine  in  the  grander  experiment  of  federal 
union. 

III. — The  Town  Meeting. 
(a). — Membership  and  Organization. 

• 

The  supreme  control  of  the  affairs  of  the  community  was 
vested  in  the  town-meeting.  In  character  as  well  as  in  name 
this  institution  was  a  reproducti(jn  of  tlie  ancient  tungemot, 
but  with  functions  far  more  developed  than  those  of  the  latter 
or  its  re|)resentatives,  the  manorial  court  leet  and  llie  parish 
vestry.  Qualified  to  share  in  its  deliberations,  originally,  were 
all  the  male  inhabitants  of  legal  age.  Politically  all  those  who 
had  been  n-gularly  admittc<l  as  inhabitants  of  the  town  were 
equal ;'  tlie  only  restri<'lion  upon  the  right  of  suifrag*'  being  a 
pro|xrrty  qualification  for  certain  oflit>cs  establishe<l  at  a  later 
day  by  the  general  court.'     But  as  a  rule  there  was  no  class 


•  Mat*.  Cbt.  Rk  ,  I.  230.    See  Clisp.  VII,  below. 
•Cf.  ERgleslon,  M-7. 

•In  1658  it  was  jiro\-ided  by  the  Masgachiisettii  general  court  that  "all 
Englisbmou  that  arc  settled  inhubitant^  &  houae  holdens  in  any  tutinc  of  the 
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privilege  based  on  rights  of  commonage.'  Non-proprietors  as 
well  as  proprietors,  ueweoniers  as  well  as  old,  could  vote  and 
hold  office ;  and  these  rights  were  enjoyeil  by  inhabitants  of 
the  town,  though  not  regularly  admitted  as  fi"eemen  of  the 
jurisdiction.'  It  is  interesting  to  note  in  this  connection  that, 
from  the  sixteenth  century  onward,  the  principle  of  political 
equality,  however  sharp  might  remain  class  distinctions  with 
respect  to  the  use  of  the  common  lands,  obtained  in  the  village 
communities  of  Germany.' 

Town-meetings  were  summoned  by  the  constable  through 
"  lawful  warning  from  house  to  house,"  under  authority  of 
the  selectmen's  warrant;*  and  in  the  early  period  they  were 


•ge  of  twenty  Tower  yeares,  &  of  honest  &  good  conuersution,  being  rated 
twenty  pounds  estate  iu  a  single  countrje  rale,  that  liatli  taken  the  onth  of 
fidellilje  to  tliis  goverment,  &  no  other,  cxet-pl  irreonien,  may  be  jurymen 
or  constables,  and  have  theire  vote  in  the  chojce  of  tiic  selectmen."  Mom. 
OoL  Jiec.,  II,  3;iU.  A  similar  act  was  passed  in  169i-3:  Acli  and  Reaoivtt,  I, 
65.  Qualified  to  vote  for  jurymen  were  lho«e  possessed  of  real  estate  worth 
40  shillings  a  year,  or  personal  estate  worth  60  pounds :  lb.,  p.  74.  This 
last  Wtt«  the  qualitieation  of  electors  of  members  of  the  Assembly  according 
to  the  charter:  lb.,  p.  303.  A  property  qualification  for  freemen  was  estab- 
lished in  Kliodc  Islun.l  in  1723-4:  Arnold,  llUl.  of  Rhode  Island,  II,  77. 

'The  proprietors  held  meetings  of  their  own  for  the  management  of  their 
common  6eld»  and  kept  their  own  records.  See  for  example,  Tht  lieeordt  of 
the  Proprictort  of  WorctMrr,  edite<l  by  Franklin  P.  Kiee. 

•Sec  Ma»s.  CoL  Rcc,  II,  197  (1047),  repealing  an  act  of  1635,  lb.,  I,  161. 
In  Rhode  Island  freemen  of  the  town  though  not  freemen  of  the  jurisdiction 
conid  vote  even  for  deputies:  Arnold,  11,78.  But  in  Plymouth  the  right 
was  restricted  to  freemen  with  20  pounds  estate:  Plym,  Col.  Rec,  XI,  228. 

*  Originally  only  Citmmoners — Oenoatn — coidd  ap[>ear  in  the  Cierman 
Mark  and  Village  mouLs;  and  this  is  still  the  rule  in  some  places.  Bui 
elsewhere  two  distinct  bodies  became  dillt'rentiate<l:  \.\i<:  enyere ot  hersehtndt 
Oenicinde,  the  proprietor!  witli  full  right ;  and  the  vtilere  or  behmchu  Oe- 
meinde,  comprising  the  various  degrees  of  Beittuun  or  Nichlmarher.  After 
the  16th  century  the  wider  community  absorbed  all  political  powers,  leaving 
sometimes  only  the  atlministration  of  the  common  pro[>erly  to  the  older  and 
•mailer  society.  But  custom  varied.  See  Maurer,  i>or/rfl/.,  II,  43— 1,  77-80, 
247-265;  I,  1(52  ff.;  Marlumvaf.,  323;  EvUeUung,  144  If.;  Thudichnm,  Gan- 
undMarkitrj.,  229-2.30;  Laveleye,  Prim.  Prop.,  71  f,  89. 

'The  wurrnnt  might  be  issued  by  the  town  clerk  on  order  of  the  select- 
men, ur  by  the  "next"  justice  of  the  peace  within  the  county  in  case  of 
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held  with  a  freqncncv  wliich  must  have  Ijeen  a  serious  en- 
croachment upon  the  ordinary  linsiiie&s  of  tlie  community,' 
especially  i^ince  fines  i'or  ahseix"*?  were  usually  imposed.' 

When  the  people  were  duly  assembled  they  prot^eeded  at 
once  to  "organize."  This  procedure  consisted  simply  in  the 
choice  of  a  motlerator,  the  tiiwu-clerk  acting  ex  officio  as 
secretary  of  the  meeting.  No  one  could  speak  without  the 
moderatni-'s  permission  and  he  could  imjjose  fines  for  dis- 
orderly cunduct  or  command  refnictory  persons  to  withdraw.* 

(6), — Powers  and  Functions :   Extracts  from  the  Records. 

When  organized  the  meeting  could  pass  orders  and  enact 
by-laws  touching  every  detail  of  the  "  prudential "  allaire. 
First  iu  importance  was  the  right  to  levy  taxes.     The  order 


neglect  or  rcfuKal  of  the  selectmen  to  act ;  and  by  the  justices  in  the  first 
instance  when  the  meeting  was  called  for  choice  of  jurors:  ArU  and  Regolva, 
I,  68,  74.  The  warrants  were  sonietiiues  read  in  the  ineelinR  before  delibera- 
tion began.  Ilsee  examples  in  Brainlree  RccortU;  also  in  Worcester  Recurda, 
1740-53,  p.  88.  \  law  of  Massachusetts,  Dec.  22,  171&/10,  allowed  ten  or 
more  freeholders  to  signify  to  the  selectmen  any  matter  which  they  wished 
considered  and  it  must  be  inserted  in  the  warrant;  and  no  subject  could  be 
discussed  not  contained  in  tlie  warrant:  Acts  andSaolvet,  II,  30.  A  simi- 
lar order  was  adopted  iu  1701  by  the  Boston  town-meeting:  Tovm  Rrcordt, 
17.  For  example  of  selectmen's  warrant  see  Nev:  Bampthire  Tovm  Ripen, 
XI,  515. 

'For  example  ten  general  town-meelings  were  held  in  Boston  in  1635: 
Beeordi,  1(534-60,  pp.  4-8.    See  also  Paige,  Hisl.  of  Cambridge,  17  ff. 

'On  fines  for  absence  see  Xev>  Haven  Col.  Ree.,  II,  172;  Nevark  Tovm  Bee., 
81 ;  DorehesUn-  Toum  Ree.,  8,  10,  292;  Freeman,  HitL  Oape  Cod,  II,  358 
(Eastham). 

'  AcU  and  Resolves,  II,  30.  As  a  rule  the  moderator  was  chosen  for  the 
particular  meeting.  In  Boston,  however,  in  the  early  period,  he  seems  to 
have  been  often  elected  as  an  annual  officer:  Botton  Town  Record*,  lflOO-1700, 
at  various  general  meetings.  Bui  in  1701  a  by-law  was  enacted  requiring 
the  inoderatur  to  be  chosen  for  every  meeting  and  defining  his  powers: 
Tonm  Reeords,  p.  17.  Sometimes  the  same  person  was  regularly  chosen 
moderator  at  every  meeting  for  a  long  term  of  years:  so  John  Chandler, 
Esq.,  at  Worcester:  Worcester  Reeords,  1740-1753. 
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directing  the  levy  took  the  form  of  a  command  to  the  8{>lect- 
men  or  other  raters  to  "  make  a  rate"  for  a  spefifietl  puqjose, 
such  as  for  the  iiiinister'a  salary,  or  the  support  of  Hie  schools. 
Sometimes  the  exact  amouut  required  was  nanieti  iu  the  order,' 
or  that  might  he  left  for  the  raters  to  determine.^  Tiie  various 
objects  for  which  local  taxes  were  needed  may  be  best  under- 
1  stood  from  a  ty|>icai  example,  which,  however,  will  be  rele- 
gated to  the  margin.' 


'See  examples  in  Dorchotler  TWn  Records,  So,  d7,  etc,  and  Woreetler  TWn 
JUamU,  1753-8;!,  p.  14,  etc. 

'Examples  of  tliiu  metlnxl  in  Boston  Ibiwi  Records,  1634-60,  p.  65,  etc. 

'"9:  9ai.  l(>i)7.  An  aciwint  of  the  Rate  of  40" ;  9";  II*:  made  in  jrenre 
1655:  for  discLurge  of  iteverull  Rxpences  and  Charges  for  the  Townes  VBe 
and  Scoole  cometted  vnto  the  hnnda  of  Henry  (jarnsey  Bailife: 

li.  8.      d. 

Item  to  William  Pound  for  mendinp  the  Stockes      ....     00.  09.     06 
I'  for  SelectmenB  Dielt  in  the  yenre  56:  to  Goode  George  3" 

2'  10.  whereof  shee  receved  22"  of  Edmon  Blake  which  he 

owed  the  towne  for  the  Scoole  house  and  sum  of  Thomas 

Burd  so  wc  Ijiid  out 01.  12.    11 

Item  Ivcft  Clap  ns  Debute  for  the  yeare  56 01.  16.     06 

Item  to  Deacon  Weewoll  as  Debute  and  other  p'ticolen  as 

by  bill 02.  16.    06 

Item  to  Nathaniel  Patten  in  several!  p'ticulers  as  by  bill  of 

which 00.  10.    06 

my  rate  is  9'  4''  so  remaynes  to  me  H"*. 

1'  to  Uoodman  Andrus  for  worke  atjout  meting  howsc  ...     00.  08.     00 

Item  to  Edmon  Browne  for  worke  about  tneling  howse     .     .     00.  05.     06 

1'  to  Richard  Evens  for  worke  about  the  Scoole  howse      .     .     00.  10.     06 
I'  to  M'  Gloucr  for  running  the  Lyne  and  Charge  about  Bas- 

tian  Reans  wife  in  her  Nickneas 00.  06.      6 

1'  to  William  Somner  for  Runing  the  Lyne 00.  05. 

1'  to  Mahalnell  Mannings  for  Kuning  the  Lyne 00.  05.       0 

I'  to  Robert  Xoee  and  his  two  sonns  for  runing  the  Lyne      .     00.  07.      6 

I«  to  Robert  Badcoke  for  Runing  the  Lyne 00.  02.       6 

I' to  Thomas  Hollman  for  Running  the  Lyne 09.  01.       0 

I*  to  Robert  Redman  for  killing  a  woolfe 01.  00.       0 

1*  to  William  Trcscot  for  killing  a  woolfe 01.  00.       0 

I*  to  James  Minolt  for  his  man  Pike  to  keepe  hoggs     ...     00.  02.      6 

I*  to  Robert  Pearce  for  mending  a  gate  in  the  greet  Lota  .    .    00.  01.      0 
5 
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In  the  meeting  also  were  cbosen  tlie  town  offit^rs  and  the 
deputies  to  tlie  general  court;'  and,  during  ttie  early  jieriod 
in  particular,  a  vast  number  uf  orders  and  by-laws  were  pai^sed 
relating  t«  the  use  of  tlie  eommoii  fields  and  pastures;  directing 
the  managetnent  of  the  village  herds;  authorizing  the  laying 
out  of  ways  and  the  running  of  boundary  lines ;  making  assign- 
ment of  lands  to  individuals  ;  and  regulating  the  construetiou 
of  fences.  E-siK-eially  interesting  are  those  portions  of  the  early 
records  containing  provisions  for  the  support  of  education  and 
the  church  ;  for  tlie  townslii|i  was  not  nuTely  a  political  organ- 
ism ;  it  was  also  a  school  district  and  a  body  of  eo-worship- 
pere.  Many  entries  such  as  the  followiug  may  be  found  in  the 
rect>rds : — 

"  The  4th  of  the  (10th)  66.  At  a  towne  meting  after  some 
agetations  about  a  Schoolmaster  It  w.-is  put  to  the  Vote  whether 
ther  should  Ik-  a  Scholc  Master  cnquicred  after,  and  p'curered 
for  to  teach  Scliole  iu  this  towne,  It  was  voted  in  the  Aferma- 
tiue,  and  by  a  Second  vote  it  wa^  agreed  vnto  that  Master 
Mather  and  Lift"'  Hopestill  Foster  and  .John  Minot  should 
be  de8ier[e<l]  and  empowered  to  endeauor  to  p'cuer  a  ScLol- 
M aster. 

"  The  same  day  it  was  voted  and  gi-ante<l  that  M'.  pole 
should  be  spoken  vnto  to  goe  on  in  kcejieing  Schole  vntill 
another  Master  be  p'cuered,  at  the  same  rate  as  formerly, 


Item  allowed  Henry  Gcamsey  for  Lose  of  Come  for  want  of 
C'unvcnient  roome  anil  having  no  order  to  dispose  of  it  .     . 

I'  wee  uUow  liini  the  suiil  Henry  for  bis  |iaine:«  ult  Necke 

1'  |jiiid  the  .St-oolcnnwler  Icuhud  Wiswall  by  the  Buylifc   .     . 

I^  the  Baylife  cruuc  allownncc  for  John  Smith  John  Plume 
ThomuK  UurneU  Snmuell  Ilollway  Retome  Munning  and 
BsBtian  Keanc,  soni  uf  them  gunn,  other  poore,  and  M' 
£dwiu-d  Tinnge  tresuer  the  whole  is 

I«  for  Selectmens  Diett  for:  1057: 


00. 
00. 
20. 


00. 
03. 


09. 
12. 

10. 


04. 
00. 


0 

0 

11 


10 
0 


Sum  is "37    6."    8* 

Dorchctler  Town  Recordt,  81-82. 

'  The  annual  meeting  for  the  election  of  lown  officers  was  held  in  March. 
AtU  and  Raolva,  I,  65. 
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p'jwrtionably  according  to  the  time  he  shall  soe  doe,  and 
William  Sumner  is  appointed  to  speake  to  M'  pole  about  it, 
if  he  will  accept  of  it  soe  to  doe."' 

These  homely  minutes  acquire  a  deep  significance  when  we 
consider  that  it  was  by  such  orders  of  the  town-meeling  that 
the  foundations  of  our  present  free  school  system  were  laid. 
For  a  great  epoch  in  the  history  of  social  progress  is  reached 
when  our  New  England  ancestors  recognizctl  the  support  of 
popular  education  as  a  proper  function  of  local  government. 
The  introduction  of  the  school  rate  as  a  legitimate  item  of 
public  taxation  deserves  a  memorable  place  in  American 
annals ;  and  the  event  is  all  the  more  remarkable,  because  it 
anticipated  the  development  of  thought  in  the  mother  country 
by  nearly  two  centuries  and  a  half.' 

In  1647  the  general  court  of  Massachusetts  required  every 
town  of  fifty  families  to  establish  elementary  schools,  to  be 
supported  either  by  the  masters  or  parents  of  the  children 
attending,  or  by  the  inhabitants  in  general,  as  the  selectmen 
should  determine.  In  like  manner  grammar  schools  were  to 
be  maintained  in  towns  of  one  hundred  families,^    But,  before 


'DorcA<«*<T  Toim  Itteordt,  13&-7. 

'In  1807  Mr.  Whilbrend  brought  a  bill  before  Parliament  for  the  estab- 
lisbment  of  parochial  schools,  to  be  sapported  by  local  taxation,  but  it  was 
defeated,  mainly  on  religious  grounds:  Crailc,  Tht  Stale  and  Edueation,  10. 
Elective  sc-liool  boards  with  the  (lOweT  to  levy  local  rates  were  first  created 
by  act  of  Parliament  in  1870:  lb.,  88  ff 

•However  the  primary  motive  of  the  act  is  to  promote  religions  knowl- 
edge: "  It  being  one  cheife  p'iect  of  y'  ould  deluder,  Satan,  to  keepe  men 
Grom  the  knowledge  of  y*  Scripturex,  as  in  form'  limes  by  keeping  y"  in  an 
unknowne  tongue,  to  in  the»e  lutf  times  by  p'twading  from  y*  toe  of  tongnes, 
y'  so  at  least  y*  true  sencc  &  meaning  of  y*  originall  might  be  cloude<l  by 
false  glosses  of  saint  seeming  deceivers,  y>  learning  mny  not  be  buried  in 
y  grave  of  o'  fath"  in  y*  church  &  coiuonweallh,  the  L«rd  a.ssi!>ting  o'  en- 
deavo's,"  etc :  Mati.  (M.  Rtc,  II,  203.  Cf.  Plym.  CW.  JUe.,  XI.  142  (1658). 
It  is  important  to  note  (hat  the  practical  unity  of  the  people  of  Maasacfaa- 
setts  in  matters  of  faith,  rendered  the  establishment  of  public  schools  a 
oomparstively  easy  matter.  It  was  only  gradaally  that  those  schooU  bccuise 
KcaUr,  as  thought  lecome  more  liberal.    On  the  other  band,  ia  England, 
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the  intervention  of  the  colonial  autliority,  the  individual  oom- 
munities  had  already  made  provision  for  elementary  eduwition. 
The  following  somewhat  elalwrate  ordinance,  adopted  by  the 
Dorchester  town-meeting  in  1644,  is  not  without  historical 
value  on  aocoiint  of  the  glimpse  which  it  affords  of  the  pecu- 
liar moral  and  religions  conceptions  of  the  age;  and  it  also 
illustrates  the  "  exhaiistiveness "  of  many  of  the  early  town 
enactments,  althougli,  in  this  instance,  tlie  authors  are  pain- 
fully conscious  that  it  is  "difficult  if  not  in]|>ossible  to  give 
p'ticular  rules  that  shall  reacli  all  cases  which  may  fall  out." 
But  as  an  example  of  the  earliest  local  l^islation  on  the  sub- 
ject of  scliool  government,  it  is  of  supreme  interest.  Here  we 
have  all  tlie  essential  features  of  the  district  organization  aa 
we  know  it  at  the  present  Lour.  In  the  board  of  wardens, 
the  townshi|)  has  shown  its  capacity  to  differentiate  a  new 
local  authority  for  the  ailniiuistratiou  of  a  new  and  important 
function : 

"  Upon  a  generall  and  lawfuU  warning  of  all  the  Inhabi- 
tants the  14th  of  the  1st  nmnetli  16-15  these  rules  and  orders 
following  p'sented  to  the  Towne  concerning  the  schoole  of 
Dorchester  are  confirmed  by  the  maior  p'te  of  the  Inhabitants 
then  p'sent. 

"  First  It  is  ordered  that  three  able,  and  sufficient  men  of 
the  Plantation  shalbe  chosen  to  bee  wardens  or  ouseers  of  the 
Schoole  aboue  mentioned  who  shall  haue  the  Charge  oustght 
and  ordering  thereof  and  tif  all  things  Concerneing  the  same 
in  such  manner  as  is  hereafter  ex|)ressed  and  shall  Continue 
in  their  office  and  place  for  Termc  of  their  Hues  respectiuely, 
vnlesse  by  reason  of  any  of  them  Remouing  his  habitation  out 
of  the  Towne,  or  for  any  other  weightie  reason  the  Inhabitants 
shall  see  cause  to  Elect  or  Chiise  otliers  in  their  roome  in 
which  cases  and  vpon  the  death  of  any  of  sayd  warflens  the 
Inhabitants  shall  make  a  new  Election  and  choice  of  others. 


tuctnrian  strife  and  the  dread  of  secularizing  education,  prevented  the 
adoption  of  a  similar  sTstem  until  1870.  See  the  ialereating  book  of  lir. 
Craik  already  cited. 
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"  And  M'  Haward,  Deacon  Wiswall,  M'  Atherton  are 
elected  to  be  the  first  wardens  or  uusecrs. 

"Secondly,  the  said  VVardeiis  tshall  haue  full  power  to 
dispose  of  tbe  Schoole  stock  whitlier  the  same  bee  in  land 
or  otiierwyse,  both  such  as  is  already  in  l)ecing  and  sucli  as 
may  by  any  good  mcancs  heerearter  be  addwl  :  and  shall 
Collect  and  Receiiie  the  Rents,  Issues  and  p'fitts  arising  and 
growing  of  and  from  the  sayd  stock.  And  the  sayd  rents 
Issues  and  p'fits  shall  imploy  and  lay  out  only  for  the  best 
behoof,  and  advantadj^e  of  thesiiyd  Schoole;  and  the  furtlier- 
ance  of  learning  thereby,  and  shall  giue  a  faythfull  and  true 
accoumpt  of  tiiere  receipts  and  dishui-semcnts  so  often  as  they 
shalbce  thcrvntci  rccjuirt'd  by  the  Inliabitants  or  the  niaior  p'te 
of  them. 

"  Thirdly  the  sayd  Wardens  shall  take  care,  and  doe  there 
vtmost  and  best  endeavor  that  the  .sayd  Schoole  may  fro  tyrae 
to  tyme  bee  supplied  witLan  able  and  sufficient  Sehooleniaster 
who  neutlu'lu.Hse  is  not  to  be  admitted  into  the  place  of  Schoolem' 
without  the  Generall  cosent  of  the  luhnbitauts  or  the  raaior 
p'te  of  them. 

"  Fowerthly  so  often  as  the  sayd  Schoole  shalbee  supplied 
with  a  Sciioolem' — so  p'vided  and  admitted,  as  afoi-esayd  the 
wardens  shall  fro  tyme  to  tyme  pay  or  cause  to  be  payd  vnto 
tbe  sayd  Schoolem'  such  wages  out  of  the  Rents,  Issues  and 
p'fitts  of  the  Schoole  stocke  as  shall  of  rigiit  Come  due  to  be 
payd. .  .  . 

"Si.xthly  the  sayd  Wardens  shall  take  rare  that  euy  yeere 
at  or  before  the  end  of  the  9""  moneth  their  l>ee  brought  to  the 
Schoolehowse  12  sufficient  cart,  or  wayne  loads  of  Wfiod  for 
fewell,  to  be  for  the  vse  of  the  Scijoole  master  and  the  Schollcrs 
in  winter  tiie  Cost  and  Chargs  of  which  sayd  wood  to  bee  borne 
by  the  Schollei-s  for  the  tyme  beeiiig  who  shalbe  taxed  for  the 
purpose  at  the  discretion  of  the  sayd  Wardens. 

"Lastly  the  sayd  Wardens  shall  take  care  that  the  Schoolem' 
for  the  tyme  beeing  d<x>  faytiifully  p'forme  his  dtitye  in  his 
place,  as  sciioolm"  ought  to  doe  as  well  in  other  things  as  in 
these  which  are  hereafter  expressed,  viz. 
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"  First  that  the  Schoolein'  sliall  diligently  attend  his 
Si"lio(jle  ami  doo  his  vtmost  indeavnr  for  BencHtting  his 
schollers  acconliiig  tu  his  liest  discretiitn  without  vnneces- 
saryly  absenting  himself  to  the  p'iudice  of  hia  schollers, 
and  hindering  tliere  learning. 

"2"^  that  from  the  Liegifiing  of  the  fii-st  nionetb  vutill  the 
end  of  the  7th  he  shall  euy  day  l)egin  to  teach  at  seaven  of  the 
Clock  in  tlie  morning  luid  disniisse  his  sdiollera  at  fyticin  the 
aftcruoone.  And  for  the  otlier  fine  nioneths  that  is  from  the 
beginning  of  tlie  8th  nioneth  vntill  the  end  of  the  12th  raoth 
he  shall  euy  day  begiun  at  8th  of  the  Clock  in  the  morning 
and  [end]  at  4  in  the  aftonioone. 

'■  3'^  eny  day  in  the  yecre  the  vsnall  tynie  of  dismissing  at 
noone  shalbe  at  11   and  to  boginn  agayne  at  one  except  that 

"  4'''  eucry  seci^ud  day  in  the  wccke  he  shall  call  his  schollera 
togeither  l>etweene  12  and  one  of  the  Clock  to  examin  them 
what  they  haiie  learned  on  the  sabuath  day  p'ceding  at  which 
tynie  also  he  shall  take  notice  of  any  misdemeanor  or  disorder 
that  any  of  his  skotlers  shall  liaue  Coniniilte<l  on  the  saboath 
to  the  end  that  at  somme  convenient  tynie  due  Admonition, 
and  Correction  may  bee  adraistred  by  hira  according  as  the 
nature,  and  qiialitie  of  the  offence  shall  require  at  which  sayd 
examination  any  of  the  elders  or  other  Inhabitants  that  please 
may  bee  p'sent  to  behold  his  religious  care  liereiu  and  to  giue 
there  Countenance,  and  ap'pbatiun  of  the  same. 

"5'^  hee  shall  equally  and  impartially  receiue  and  instruct 
Buch  as  shalbe  sent  and  Coraitted  to  him  fur  that  end  whitlier 
their  parent-*  bee  ])Oore  or  rich  not  refusing  any  who  haue 
Right  and  Interest  in  the  Schoole. 

"  G'^  such  as  shalbe  Coiiiitted  to  him  he  shall  diligently 
instruct  as  they  shalbe  able  to  learne  both  in  humane  learn- 
ing, and  good  litterature,  and  likewyse  in  poynt  of  good 
manners,  and  dutifull  behauior  towards  all  specially  their 
sup'iors  as  they  shall  haue  occasion  to  bee  in  their  p'sence 
whether  by  meeting  them  in  the  streete  or  otherwyse. 

"  T'  euy  6  day  of  the  weekc  at  2  of  the  Clock  in  the  after- 
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noone  bee  shall  Chatechise  his  schollei-s  in  the  principles  of 
Christian  religion,  either  in  soTIie  Chatechism  whif:!i  the  War- 
dens filiall  p'vide,  and  p'esent  or  in  defect  thereof  in  some 
other. 

"8'^  And  because  all  tnans  indeavors  withont  the  blessing 
of  God  must  needs  bee  fruitlcsso  and  vnsuecessfiill  theirfore 
It  is  to  be  a  cheif  p'te  of  the  sehoolem"  religious  care  to 
Comend  his  scliollers  and  his  labours  amongst  them  vnto 
God  by  prayer,  morning  and  euening,  taking  04ire  that  his 
Bchollers  doe  reuendly  attend  during  the  same. 

"9'^  And  because  the  Rtxld  of  Correction  is  an  ordinance  of 
God  necessary  sometynies  to  bee  dispcnced  vnto  Children  but 
such  as  may  easily  be  abusetl  by  oiininch  seuitic  and  rigour 
on  the  one  iiand,  ur  by  onmufli  indulgence  and  lenitye  on  the 
otlier  It  is  therefore  ordered  ami  agree<l  that  the  sclioole- 
master  for  the  tyme  l)eeing  shall  iiane  full  power  to  minister 
Correction  to  all  or  any  of  bis  schollers  witiiout  respect  of 
p'sons  ac«>rding  ns  the  nature  and  qualitie  of  the  oflence  shall 
require  whereto,  all  his  schollers  must  bee  ducly  subiect  and 
no  parent  or  other  of  the  Inhabitants  shall  hinder  or  goe  about 
to  hinder  the  master  therein.  Neuthelesso  if  any  parent  or 
others  shall  think  their  is  iust  cause  of  Complaynt  agaynst 
the  master  for  to  much  seuitye,  such  shall  haue  liberty  freindly 
and  louingly  to  expostulate  with  the  master  about  the  same, 
and  if  they  shall  nut  atl^yne  to  ^atislaction  tiie  matter  is  then 
to  bee  referred  to  the  wardens  who  shull  imp'tially  Judge 
betwixt  the  master  and  such  Complaynunts.  And  if  it  shall 
appeare  to  them  that  any  parent  shall  make  causlesse  Com- 
playnts  agaynst  the  m'  in  this  behalf  and  shall  p'sist  and 
Continue  so  dooing,  in  such  ease  the  Wardens  shall  haue 
power  to  discharge  the  m'  of  the  care,  and  Charge  of  the 
Children  of  such  parents.  But  if  the  thing  Complayned  of 
bee  true  and  that  the  m-  haue  indeed  bene  guiltic  of  ministring 
cxcessiue  Correction,  and  shall  apj>eare  to  them  to  Continue 
therein,  notwithstanding  that  they  haue  advised  him  otherwise, 
in  such  case  as  also  iu  the  case  of  to  much  lenitye;  or  any 
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otlier  great  neglect  of  diitye  in  his  place,  p'aistetl  in  It  shalbe 
in  the  power  of  the  Wardens  to  call  the  Inhabitants  together 
to  Consider  whitlier  it  were  not  meet  to  discharge  the  ni'  of 
his  place  that  so  somnie  otlier  more  desirable  may  be  p'vided 

"And  because  it  i.s  diHicnlt  if  not  Impossible  to  give  p'ticu- 
lar  rules  that  shall  reach  all  cases  which  may  fall  out,"  there- 
fore the  wardens  may  "disiMJse  of  all  things  that  concerue 
the  schoole,  in  snch  sort,  as  .  .  .  they  shall  Judge  most  Con- 
dncible  lur  the  glory  of  Gixl,  and  the  trayniag  vp  of  the 
Chihlren  of  the  Towne  in  religion,  learning  and  Civilitie."' 

Expedients  like  the  following  for  contributing  to  the  sup- 
port of  the  minister  were  often  adopted  : 

"  Its  ordered  that  eury  Inhabitant  of  o''  towne  shall  Attend 
to  Cutt  &  Cary  o'  past"  wood  for  this  yccre  w"'  w'  hands  & 
Cattle  they  liaue,  &  in  default  to  pay  three  shillings  p'  hand  & 
ten  shillings  for  six  oxen  &  eight  shillings  for  fowre  &  fowre 
shillings  for  two  oxen,  &.  the  time  of  meeting  for  ax  men  is  to 
be  by  the  sun  halfe  an  houre  high,  &  for  Carters  by  Sufl  one 
honre  high  ;  and  in  Cass  any  p'son  shall  be  Defectiue,"  he 
shall  forfeit  a  certain  sum  for  «vch  hour's  absent*  for  man 
and  tesun,  which  shall  bo  addei.1  to  the  minister's  rate:  and 
".bihn  IJatchelder  &,  John  Alibey  Juny'  is  Chosen  Siruey"  to 
see  to  the  fulfilling  of  this  order  &  they  haue  full  power  to 
Judg  of  the  Defects  of  the  time  acording  to  their  Dlscreton  & 
to  make  a  Rcturnc  l<>  the  Raters,  &  its  agree<l  that  the  first 
two  (aire  dayes  of  the  next  weeke  shall  be  the  time  for  the 
worke  docing  &.  whosoeuer  doe  not  attend  the  first  daye  shall 
haue  liberty  till  the  '2d  daye,  &  the  ])lace  of  meeting  t(t  be  at 
0'  past"  house."  * 

Nothing  eonnccteil  with  the  civil  or  religions  life  of  the 
community  seems  to  have  been  too  minute  to  escape  the  atten- 
tion of  the  town-meeting.     Here  is  another  example  : — 


'  Dorchetttr  Town  Itecordt,  54-C.    See  lb.,  151. 

»  Hen/iam  Tuwn  Record*  ( 1G"I),  in  CoUecliom  of  Eaa  InilUuU,  Vol.  XX, 
145.    The  punctuulion  liua  been  Bligbily  altered. 
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"On  the  Sixth  artikle  voted  that  the  Two  Hind  Body 
of  mens  Seats  on  the  Lower  floore  in  the  meeting  liouse  be 
assigned  fur  Seals  to  tliose  Persons  who  shall  Sett  together 
and  lead  in  singing  in  the  Congregation  on  Lords  Days." ' 

"  Voted  that  the  mens  seats  in  y'  Body  of  y*  meeting  house 
be  Inlarged  to  y°  womens  Seats,  and  that  y"  Space  between 
Judge  Jenisona  lieirs  &  Lieut  Stearns  i>ew  be  devided  and 
added  to  their  pews  they  Consenting,  &  that  y*  doors  to  these 
pews  l>e  made  to  Come  out  into  the  liind  alley  and  that  a 
man  &  a  woman  be  placed  in  eai-h  of  these  pews,  by  y' 
Comitte  for  seating  y*  meeting  house."'. 

The  abruj>t  psissage  from  the  trivial  to  the  sublime,  illus- 
trateil  by  the  following  consecutive  orders,  is  interesting  and 
characteristic :  — 

"on  y*  Eleventh  article  y*  Question  was  Put  whitlier  y* 
Town  would  Give  order  that  any  part  of  y°  Womens  Gallery 
should  be  appro|)riated  for  y*  men  to  sit  in  and  it  Passed  In 
y*  Negati%'e 

"on  y°  twelfth  article  y°  Petition  of  Otiiniel  Taylor  and 
forty  others  was  Read  &  y*  Question  Put  wliithcr  y'  Para- 
phlett  Drawn  up  by  y°  Town  of  Boston  Containing  y* 
Greivances  this  Province  Ijabour  under  Should  be  Read,  and 
after  Some  Debate  thereon  it  Passe<l  In  y*  affirmative."* 

The  foregoing  extracts  from  the  archives  of  New  England 
towns  must  suffice  as  illustrations,  though  the  temptation  to 
multiply  them  is  very  great.  No  adequate  conception  of  (he 
wealth  of  historical  material  contained  in  these  records  can  be 
formed  from  mere  quotation.  Fortunately  many  of  them  are 
now  in  print  and  within  easy  reach  of  all.  They  constitute 
an  inexhaustible  mine  in  which  the  student  of  AmcricaD 
institutions  will  find  his  labor  abundantly  rewarded  and  con- 
stantly enlivcuetl  by  the  most  delightful  surprises. 


'Hwrcr»/er  Tnwn  Recmh,  1763-1783,  p.  206. 

«  WoreMer  Tuum  BccorHs,  1740-175.?,  p.  98.     Cf.  lb.,  100. 

'Worcemer  Ibion  R«x>rdt,  1773,  p.  201. 


of  the  New  England  Tbwti. 

In  our  national  history  the  town-mooting  fills  u  glorious 
page.  In  fostering  the  growth  of  a  sentiment  of  union  among 
the  colonists,  it  playcti  a  part  so  important  jiolitically  as  almost 
to  justily  the  claim  of  those  who  regard  it  as  an  American 
product.  It  was  a  genuine  folcgemot,  but  a  folc^eniot  far 
more  developed  and  independent  [volitically  than  that  of  the 
old  English  tun.  It  was  here  tliat  the  idea  of  nationality,  of 
colonial  unity,  germinated  and  was  fostered  into  a  sublime 
reality.  Under  the  leadership  of  Sam  Adams  the  town-meet- 
ing of  Boston,  fiillowed  and  sustained  l)y  the  village  moots 
of  New  England  and  the  vestries  of  Virginia,  was  the  head 
and  front  of  the  opposition  to  England  and  the  source  of  all 
political  organization.  The  celeiirated  "  instructions"  of  this 
a.ssemb]y  in  17G4  led  to  the  Congress  of  1765.  Here  also 
originated  in  1772  the  first  of  those  "  Committees  of  Corre- 
spondence" wliich  gave  birth  to  the  first  national  party,  and, 
practically,  at  a  single  stroke,  achieved  national  independence. 

If  it  is  dilficuU  to  see,  without  the  townshij),  how  the 
Englishman  could  iiave  triunipiied  over  the  Frcnehman  in 
the  struggle  for  the  control  of  the  continent ; '  it  is  no  less 
diflicuh  to  understand  how,  without  it,  tire  English  race  in 
America  coutd  have  grown  into  an  iudcpeudent  nation." 

IV. — The  Selectmen. 

(a). — EvohUion  of  the  Office. 

Next  in  importance  and  authority  to  the  town-meeting,  and 
constituting  the  characteristic  feature  of  New  England  town 
government,  was  Hie  board  of  townsmen  or  selectmen.'    These 


'See  Scott,  Devetopmenl  of  Oanttitulional  Liberty,  4S-53. 

*X)n  tlie  Boston  ti>wii  meeting  and  Siini  Adams  see  Frolliinglinm,  Ratcf 
the  Republic  c/  the.  United  Ulate*,  Clinps.  V,  Vll  ;  Hosmer,  Sam  Adamt,  37. 
Cf.  ScotI,  Development  of  Conttitutional  Libertj/,  174-184. 

'In  the  records  also  vuriuii>ly  styled  "selected  townsmen,"  the  "five," 
"seven,"  "nine,"  or  "thirteen"  men,  or  "y«  chosen  men  for  managing  the 
prudenliul  affuira." 
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were  a  committee,  from  three  to  thirteen  *  in  number,  annually 
chosen  by  the  inhabitants  to  order  their  prudential  affairs.  In 
this  body  the  town  found  its  chief  expedient  for  representative 
government ;  the  selectmen  being  in  fact  the  "  town  represen- 
tative " — a  name  which,  in  one  instance  at  least,  they  actually 
bore.* 

This  institution  may  Jiave  been  suggested  by  the  select 
vestry  of  the  Stuart  reigns  or  by  the  committee*  from  which 
the  latter  was  evolved  ;  but  the  select  vestry  was  a  close  cor- 
poration which  had  gradually  usurped  the  functions  of  the 
open  parish  meeting.  On  the  other  hand  the  selectmen  were 
a  responsible  board,  acting  under  the  "  instructions  "  of  the 
town-meeting  and  accountable  to  that  body  for  their  acts. 
Any  business  might  be  assigned  them  to  transact;  or  a  function 
at  one  time  delegated  to  them  could  at  another,  in  the  discretion 
of  the  town-meeting,  be  entrusted  to  the  assessor,  collector, 
constable,  or  some  other  officer.* 

Selectmen  are  mentioned  in  the  very  earliest  extant  proceed- 
ings of  the  Massachusetts  towns.  For  example,  two  of  the 
first  entries  in  the  Boston  records,  as  now  published  by  the 
Record  Commission,  consist  of  minutes  of  "  the  10  to  manage 


■  For  example,  in  Boston  I  find  the  number  to  be,  at  dilTerent  time^  10, 
7,  or  9,  with  several  oscillations  among  these  figures:  Boston  Records,  1034- 
60,  pp.  2,  65,  99;  1660-1701,  pp.  165,  etc.  In  the  Plymoutli  jurisdiction 
the  number  was  3  or  5:  Plym.  Col.  Rec,  XI,  143;  in  Worcester,  5:  Worcet- 
ler  Records,  1740-1783,  at  various  annual  meetings ;  in  Braintree,  5,  7,  and 
8:  Braintree  Records,  29,  476,  519,  496,  613,  etc.;  in  Salem,  13,  12,  and  7: 
Salem  Records,  15,  50,  58,  170,  196;  in  Wenham,  3:  Wenham  Records,  80, 
140;  in  Groton,  5  and  7:  Groton  Records,  1662-78,  pp.  16,  40,  42,  45;  in 
Newark,  7:  Newark  Records,  54;  in  Dorchester,  12,  7,  10,  and  5:  Dorchester 
Records,  16,  38,  35,  228;  by  the  Province  Laws  of  New  Hampshire  the  num- 
ber of  selectmen  was  not  to  exceed  seven :  see  CM.  of  New  Hampshire  Jlist. 
iSbc,  VIII,  30. 

'See  the  early  entries  in  the  Town  Records  of  Salem,  pp.  4,  15,  16,  17,  18, 
27,  33,  etc. 

•On  this  obscure  question  see  Channing,  Toum  and  County  Oovemment, 
Sludiei,  II,  460-52 ;  also  above. 

*  Any  of  the  town  records  will  furnish  illustrations. 
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the  affaires  of  the  towne." '  But  the  name  does  not  appear  in 
the  Colonial  retords  until  some  years  after  the  first  settlement. 
lu  1642  the  general  court  empowers  "y*  chosen  men  appointed 
for  managing  the  prudcntiall  affajrea  "  of  every  town  to  super- 
intend the  ei]  neat  ion  of  aliiklren,  in  cases  of  neglect  by  parents;* 
and  in  the  sjinie  year,  the  " selectetl  townes  men"  are  author- 
ized to  lay  out  "p'ticuler  &  private  wayes.'" 

In  New  Haven  "townsmen"  were  first  chosen  in  1651,  in 
order  that  the  town-meetings  "  which  sjK-nd  the  towne  much 
time,  may  not  bee  so  often."  Here  the  principle  of  district 
representation  was  atlojated,  one  townsman  being  chosen  oat 
of  each  "quarter"  of  the  town.* 

In  the  Connecticut  jurisdiction  three,  five,  or  seven  of  the 
"cheefe  inhabitants"  of  each  town  were  authorized  in  1639 
to  try  small  causes,  register  wills,  and  administer  estates. 
Each  town  was  ordered  in  164;^  to  "choose  annually  seven 
men  who  should  give  tlie  uommou  lauds  their  'serious  and 
sadde  considuratiou.'  Seven  years  later  this  work  was  given 
to  tiic  townsmen  and  fornieil  the  basis  of  the  power  of  Con- 
necticut selectmen.  So  the  genesis  of  the  office  in  Connecticut 
was  almost  totally  different  from  that  of  the  similarly  named 
office  in  New  Haven."' 

In  Newark,  New  Jersey,  settled  in  1666  by  men  of  the 
original  New  Haven  jurisdiction,  "Towns  Men"  were  first 
created  in  1673—4  "to  carry  on  such  work  for  the  Good  of 
the  Town  as  the  Town  shall  tliink  tit  to  betrust  them  with."* 

From  an  early  period  in  Rhode  Inland  the  functions  of  the 
selectmen  seem  tu  have  been  i)erformed  by  the  "town  council." 
In  1647  it  was  ordered  by  the  general  court  for  the  Provi- 


^Sotlan  Tovm  Jitcordt,  IG34-G0,  p.  2.    See  also  Salem  IUeor<li,  p.  15  nod 
Dorehaitr  Retoi-di,  p.  16,  for  eurly  examples. 
•Jl/bM.  CW.  Bft,  II,  C,  9. 
•J/./M.  Cut.Iiee.,  11,4. 

*  See  I^verniore,  Republic  of  Nob  Httvev,  71-2. 
*Quoleil  frfini  Levermorc's  lUpMie  of  Nan  llai>en,72  note. 
'  Ncmirk  Town  Rtcordt,  54. 
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denoe  Plantation  that  councils  consisting  of  six  men  should 
be  chosen  by  the  towns  at  their  next  meetings.'  In  1664  the 
first  general  assembly  under  the  new  charter  j)assed  the  curious 
order  that  each  town  should  elec't  "Towne  Counsel!  men,  soe 
many  as  to  make  up  sixe  with  the  Assistants  of  each  towne."* 
This  provision  was  not  satisfactory,  espoc^ialiy  for  the  town  of 
Providence  where  three  of  the  six  councilmen  were  assistants. 
It  was  therefore  ordered  in  1681  that  Providence  should  elect 
six  members  of  the  council  to  serve  with  the  assistants.'  The 
town  council  seems  to  have  al)8orl>e(l  the  jiowers  of  the  old 
"head  officer"  of  the  town,  which  offii-e  soon  bemme  extinct.* 

Selectmen  were  first  institutetl  in  the  I'lyniouth  jurisdiction 
by  an  order  of  the  general  court  in  1663.°  It  was  enacted 
that  in  every  town  three  or  five  "  Celect  men "  should  be 
chosen  subject  to  the  apj)roval  of  the  court  "  for  the  better 
managing  of  the  aHaire.>^  of  the  respective  Tnwnshijis."  These 
were  empowered  to  try  actions  for  debts  not  to  exceed  forty 
shillings,  and  to  issue  summons  in  his  majesty's  name. 

It  is  important  to  observe  the  close  connection  established 
in  Plymouth  between  the  selectmen  and  the  central  authority 
of  the  juristliction.  They  were  in  fact  the  chief  intermediary 
between  the  court  and  the  local  organizations.  They  were 
bound  by  a  stringent  oath ;"  liable  to  a  fine  of  twenty  shillings 
for  refusing  to  serve,  the  governor  being  authorizetl  in  such 
ca.se  to  till  tJie  vacancy  by  appointment ; '  and  it  was  "  ordered 


^Rhodt  Inland  Col.  Rtc,  I,  151. 

*  Rhode  Idand  Col.  Ra.,  II,  27. 

'Rhode  Uand  Col.  i?<c.,  Ill,  104-5.     Cf.  Arnold,  I,  466,  204. 
'Rhode  Idand  Col.  Rec,  11,  1074,  p.  626.     Cf.  Arnold,  I,  369. 

*  Plymouth  Col.  Ree.,  XI,  143.  For  the  dale  .see  Freeman,  Hitt.  of  Oapt 
Cod,  I,  250,  11,362. 

'"The  oath  of  a  Celect  man.  You  shall  according  to  (he  measure  of 
wisdome  and  discretion  God  hath  giuen  yoxi  faithfully  and  Impartially  try 
all  such  cases  between  p'ly  and  [I'ty  brought  before  rou;  as alBoe giuesumnns 
respecting  youcr  trust  according  to  order  of  the  Court  as  n  Celect  man  of  the 

Towne  of for  this  p'senl  yeure  soe  healp  "  etc    See  Piymoulli  Col.  Rtc^ 

XI,  217. 

'i1lym.CW.iJa.,  XI,  227. 
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by  the  Court  .  .  .  that  the  choise  of  Celect  men  he  specifyed  in 
the  warrants  that  are  sent  downe  to  the  seiierall  Townes  for 
the  eiiuiae  of  his  ma''"  c»ffi«?rs ;  and  theire  nudit*  to  be  returned 
vnto  the  Court  vncjer  tlic  Constables  hand  and  to  be  called 
in  Court  to  take  theire  oath  as  in  snch  case  prouideJ." '  The 
character  of  tlie  selectmen  as  loeal  agents  ol"  the  crnwn  and  of 
the  colonial  government  was  also  clearly  recognized  in  Massa- 
chusetts, where,  particularly  in  the  eighteenth  ceutnry,  a  multi- 
tude of  administrative  duties  were  imijusetl  u^wn  ttiem  by 
statute.  In  Connecticut  lifcewise,  as  already  shown,  the  office 
had  its  beginning  in  magisterial  functions  imposed  by  the 
general  court;  but  nowhere  else  were  their  obligations  as 
king's  officers  so  sharply  emphasizeti  as  in  the  jurisdiction  of 
Plymouth. 

(b). — Functions  of  the  Seledmen. 

As  the  town  representative  a  va.st  number  of  functions 
devolved  upon  the  selectmen.  Nearly  every  kind  of  business 
that  could  be  transacted  by  the  town-meeting  itself,  save  only 
the  election  of  the  more  important  officers,  was  constantly 
performed  by  them.  Their  proceetlings  were  recorded  by  the 
town  clerk,  usually  in  the  same  book  and  interspersed  with 
those  of  the  town-meeting.'  Indeed  the  minutes  of  the  former 
are  scarcely  tt)  be  distinguished  in  character  or  form  from 
those  of  the  latter  body.* 


'Plym.  Col.  ifee.,  XI,  252. 

'So,  for  c-xumple,  in  the  records  of  Wenbam,  Groton,  iSalem,  and  Dor- 
chester ;  nlau  in  thosu  of  IJoston  unlil  1701,  nfter  which  date  they  were  kept 
separately.  See  the  live  volumes  of  »eleclmen'8  rcrords  already  published 
by  the  Reconl  (x>nimi!i.-uon. 

•In  the  Salem  Town  Reconl*,  for  exumple,  it  is  not  always  easy  to  say 
whether  the  minutes  of  so-called  town-meetings  are  not  really  those  of  the 
selectmen — the  introductory  list  of  names  of  those  present  often  l)eing  those 
of  selectmen  only. 

Very  frequently,  of  course,  the  meetings  arc  introdncpd  by  the  phrase: 
"at  a  meeting  of  the  selectmen;"  but  sometimes  the  minutes  are  headed: 
"A  tovne  meeting  of  the  12  men  appoynted  fur  the  business  thereof  whose 
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The  following  is  a  list,  by  no  means  exhaustive,  of  select- 
men's duties  gathered  from  the  original  records : 

The  town-meeting  was  summoned  on  their  warrant,  and 
they  were  required  by  law  to  regulate  meetings  called  for 
choice  of  representatives,  notify  the  latter  of  their  election, 
and  make  return  to  the  sheriff.'  They  could  enact  by-laws 
when  so  directed  by  the  town-meeting.' 

The  entire  financial  administration  was  vested  in  them. 
Thus  they  could  make  or  assess  the  rates  of  the  town,  county, 
or  country,  general  or  special ; '  authorize  the  constable  to 
collect  them ;  *  audit  his  account  of  disbursements,  as  also 
those  of  the  town  treasurer;  and  act  as  a  board  for  equaliza- 
tion of  taxes,* 

The  selectmen  were  the  legal  representatives  of  the  town  as 
a  corporate  body.  Hence  it  was  their  duty  to  order  suits  to 
be  instituted  for  the  recovery  of  debts  or  fines;'  to  let  contracts 
for  public  works;  and  lease  or  convey  the  town's  pro|)erty 
when  occasion  demanded.' 

To  them  were  also  entrusted  the  important  functions  of 


names  are  here  vnder  written:"  Records  of  Salem,  50,  128;  of  Dorchester, 
16;  or  they  are  introduced  merely  by  a  list  of  names,  thus:  "At  a  meeting 
this  day  of  Thomas  Oliver,  Thomas  Leveritt,  Robert  Keayne  etc.  it  was 
granted,"  etc.:  Bonton  Records,  1634-60,  p.  35,  etc.;  or:  "July  S"-  1636. 
Mr.  Ludlow,  Mr.  Stougliton,  Mr.  Hull  etc.  It  is  ordered,"  etc. :  Records  of 
Dorchester,  17. 

^Actt  and  Resolves,  I,  65,  89,  147,  etc.,  II,  30;  see  Ree.  of  Boston  Select., 
1701-15,  pp.  8,  303,  etc. 

^Aeis  and  Resolves,  I,  66.    See  almost  any  page  of  the  town  records. 

'See  Acts  and  Resolves,  I,  Index  at  "Taxes."  For  illustrations  see  Boston 
Toum  Records,  1634-60,  pp.  88,  etc.;  1660-1701,  pp.  3,  6,  12,  178,  etc;  Bor- 
ehester  Records,  72,  81,  178,  etc. 

♦See  examples  in  Boston  Rec.,  1634-60,  pp.  133,  140;  1660-1701,  pp.  158, 
189,  etc.     Dorchester  Rec,  1 15,  1 16,  etc. 

^Boston  Rec,  1634-60,  pp.  10,  12,  127,  132;  1660-1701,  p.  153;  Rec.  of 
Bost.  Select.,  1701-15,  pp.  3,  10,  lo,  17,  33,  34,  etc. 

•Examples  in  Bost.  Rec,  1634-60,  pp.  71,  84,  122,  124,  etc.;  Rec.  BosL 
Sdect.,  1701-15,  pp.  207,  217. 

''Bost.  Ree.,  1634-60,  pp.  91,  92,  93,  96,  101, 102,  etc.;  1600-1701,  pp.  177, 
179-80,  etc. ;  Rec.  Bost.  Select.,  1701-15,  pp.  11,  23,  etc. 
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admitting  newoomere  as  inhabitants  of  the  town  ; '  regulating 
the  teniiwirary  entertainment  of  strangers  and  establislting  fines 
for  violation  of  ordoi-s;"  luitliorizing  the  sale  of  real  estate  by 
individuals  and  fixing  penalties  for  alienation  to  strangers 
witlu>iit  leave.' 

They  had  chaise  likewise  of  the  common  lands:  jnakiiig 
allotments  to  individuals;*  granting  permission  to  mow  the 
"marshes";'  regulating  the  numbei'  and  kind  of  animals  to 
be  driven  upon  theeomnion  pastures  and  fixing  the  fees  of  the 
drivers;'  and  apjwrtioning  the  use  of  wood  and  timlaer.  The 
orders  relating  to  tlie  running  at  large  of  swine  alone  fill  a 
great  space  in  jhe  records.' 

By  tlie  selectmen,  in  like  manner,  private  ways  were  laid 
out  ;*  boundary  lines  were  established  and  controversies  rela- 
ting thereto  determined.  The  description  of  the  boundaries 
of  estates  was  made  a  part  of  their  records;'  and  they  also 
passetl  orders  defining  the  kind  and  height  of  fences  and  fixing 
fwnalties  for  violation  of  the  same.'" 

In  Boston  a  great  variety  of  executive  duties  devolved  upon 
the  selectmen,  some  of  which,  of  course,  were  not  requir«l  in 
the  smaller  communities.  We  find  tliem,  for  example,  licens- 
ing ordinaries  or  "victualling  houses";"  ordering  the  erection 


« See  BotL  Bee.,  16.'M-60,  pp.  36. 43. 65,  etc. ;  DorehetUr  Ree^  124-5, 131-2, 
137,  etc. 
^Botl.  Rtc,  16,^4-60,  pp.  10,  90,  113,  120-1,  162,  etc. 
>JSo»L  Ree.,  1634-60.  pp.  12,  19,  35. 

*  JTois.  Col.  Rtc,  II,  49.    Countless  examples  in  all  the  early  town  records. 
•See  examples  in  Bott.  Ree^  1634-60,  pp.  78,  100,  etc.;  Salem  Ree.,  44, 

45,  70,  71,  etc.; 

•  For  examples  see  Boit.  Bee.,  1634-60,  pp.  9,  10,  40,  68,  etc. 
'  Examples  in  .SW«n  Ree,  68,  87,  92,  21 1,  225,  etc. 

*AclM  and  ReMolvet,  1,  137;  Bott.  Ree.,  1034-60,  pp.  10,  1.3,  73,  etc. 

*BoH.  Ree.,  lU34-ti0,  pp.  46,  67,  etc :  1660-1701,  pp.  169,  8,  26,  178,  234, 
160-52,  209-10. 

"  Examples  in  Bmt.  Bee.,  1C34-60,  pp.  9,  13,  33,  39,  etc.  See  alao  Mau. 
Col.  Ree.,  IV,  Parti,  163. 

"Bott.  Ree.,  1634-60,  pp.  10,  107,  112,  etc;  1660-1701,  pp.  206,  etc. 
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of  buildings  and  "  yard  payles  " ; '  authorizing  the  construc- 
tion of  "salt  peter"  houses  and  limekilns;*  directing  the 
building  and  repair  of  bridges  and  wharves ; '  superintending 
the  paving  of  streets  *  and  the  making  of  sewers ; "  abating 
nuisances ;  *  removing  obstructions  from  ways  and  landings, 
and  appointing  overseers  of  landing  places ;  ^  establishing 
ferries;*  enacting  fire  ordinances  requiring  ladders  and  engines 
to  be  provided  and  regulating  the  construction  and  inspection 
of  chimneys ;'  licensing  brewers  and  fixing  the  price  of  beer ; " 
approving  persons  applying  to  the  county  court  for  license  to 
still  strong  waters  and  retail  the  same ; "  admitting  appren- 
tices "to  follow  their  calling";"  directing  the  constable's 
watch ;  **  employing  teachers  and  prescribing  regulations  for 
the  public  schools ; "  controlling  almshouses ;  "  letting  the 
public  printing ; "  quarrantining  vessels ; "  providing  dinners 


'JBori.  Bee^  1634-60,  pp.  12,  14,  16,  70,  etc.;  1660-1701,  p.  171. 

'BosL  Bee.,  1634-60,  pp.  56,  70. 

*Bott.  Bee.,  1634-60,  pp.  1,  2,  56,  121,  etc. 

♦jBort.  Bte.,  1634-60,  p.  113;  Bee.  Bosi.  Select.,  1701-15,  p.  33;  1742-53, 
pp.  54-5. 

'Sort.  Bee.,  1660-1701,  pp.  179-81.    Cf.  AeU  and  Betolva,  I,  643. 

*Boiit.  Bee.,  1634-60,  p.  91. 

'Bori.  Bee.,  1634-60,  pp.  1,  2,  121,  etc. 

» J!o«J.  Bee,  1634-60,  p.  89. 

»BotL  Bee.,  1634-60,  pp.  106,  114,  116-17,  150,  etc.;  1660-1701,  p.  162; 
Bee.  Bolt.  Select.,  1701-15,  p.  20.  Some  of  these  passages  show  that  fire 
ordinances  were  also  enacted  in  town-meeting. 

•»jBort.  iZa.,  1634-60,  pp.  90,  91 ;  1660-1701,  p.  21. 

"Sort.  Bee.,  1660-lYOl,  pp.  15,  156,  etc.;  Bee.  Boat.  Select.,  1701-15,  pp. 
24,  27,  211.  This  was  enjoined  by  law.  See  Acts  and  Beaolves,  I,  37,  56, 
664,  680,  etc. 

"Bolt.  Bee,  1634-60,  p.  137. 

"Boit.  Bee.,  1660-1701,  pp.  2,  8,  9,  10,  16,  21 ;  Bee.  Boit.  SeUet.,  1701-15, 
p.  5.  The  maintenance  of  the  watch  was  regulate<l  by  statute.  See  Mats. 
(M.  Bee.,  TV,  Part  I,  293 ;  Acts  and  Besolves,  I,  381,  699. 

'*Bo,t.  Bee.,  1660-1701,  pp.  161,  234;  Bee.  Bast.  Select^  1642-53,  p.  28. 
Authorized  also  by  law :  Acts  and  Besolves,  I,  63,  681. 

"Bo«(.  Bee.,  1660-1701,  p.  186. 

"Bee.  Bost.  Select.,  1742-53,  pp.  54,  82,  97,  104,  etc. 

"Bee.  Bost.  Select.,  1742-53,  pp.  105,  38-40,  etc. 
6 
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for  school  visitors  and  town  officers ; '  defining  the  duties  of 
sexton;  and  registering  the  "middle  price  "of  wheat  under 
the  "  assize  of  bread." " 

Still  other  duties  were  imposed  upon  the  selectmen  by 
statute.  In  the  Plymouth  jurisdiction,  as  we  have  .seen,  they 
could  try  actions  for  del)t  and  issue  summons.'  They  were 
authorized  to  decide  disputes  between  English  and  Indians;* 
and  they  were  granted  a  censorship  of  private  morals.  It 
was  ordered,  for  example,  that,  "wheras  great  Inconveniexice 
hath  arisen  by  single  p'sons  in  this  Collonie  being  for  them- 
selues  and  not  Ijetakeing  themselucs  to  line  in  well  Gou^ned 
famillies  .  .  .  henceforth  noe  single  p'son  be  suU'errcd  to  line 
of  hiinselfe  or  in  any  family  but  such  as  the  Celet^tmen  of  the 
Towne  shall  approue  of;  "  and  similar  and  more  extended 
])owers  of  this  character  were  conferred  upon  them  in  the 
Bay  Colony.' 

By  the  Massachusetts  statutes  they  were  constituted  overseers 
of  the  poor  in  places  where  no  one  was  "particularly  chosen 
to  that  office;  "*  were  required  to  set  idle  and  disorderly  per- 
sons to  work;  to  bind  out  poor  children  as  apprentices;' 
provide  a  town  stock  of  arras  and  ammunition  and  levy  a  tax 
for  the  same ; '  relie\'e  idiots  and  insane  persons ;  *  take  the 
census ; '"  administer  oaths  to  town  officers,  and  various  other 
duties. 
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>  Bee.  Boa.  Select,  1742-63,  pp.  2(X-21,  9,  64,  71,  196. 

'  Act»  and  Be»olvei,  I,  263.  See  counlloas  references  in  the  Selectmen's 
Beeords. 

'  In  MossachusetU  they  could  aUo  try  small  pauses  when  the  magistrate 
was  interested  in  the  suit.     Jl/osa.  Oal.  Bee,  II,  162, 

♦P/ym.  CW.  Bee.,  XI,  227-8. 

•«ym.  CW.  Bee.,  XI,  223;  Man.  Oal,  Bee.,  II,  6,  9;  IV,  Part  I,  256. 

*AeU  and  BetoUea,  I,  6o, 

Mete  and  Be»olva,  I,  67,  538,  654, 

>AcU  and  Betolvei,  I,  131-2. 

*AeU  and  Beaolves,  I,  157. 

■0  AeU  and  Betolvet,  I,  443-4. 


The  Sdedmen.  83 

(c). — Officers  appointed  by  the  Seledmen. 

Besides  the  imposing  catalogue  of  powers  and  duties  already 
indicated,  in  the  early  period  the  selectmen  exercised  the  right 
of  appointing  a  large  number  of  minor  town  officers,  most  of 
which,  at  a  later  time,  were  elected  in  town-meeting :  unless, 
as  sometimes  occurred,"  they  were  authorized  by  special  vote  of 
the  latter  to  nominate  them. 

Among  the  officers  so  appointed  were  hog  reeves,*  water 
bailiffs,'  cow  keepers,*  fence  viewers,*  town  drummers  and 
teachers  of  town  drummers,*  constables,^  tithingmen,'  peram- 
bulators,* town  treasurers  and  recorders,"*  ringers  and  yokers 
of  swine,"  pound-keepers,"  sealers  of  weights  and  measures," 
keepers  of  ordinaries,"  town  bellmen,"  cullers  of  staves  and 
measurers  of  corn  and  of  boards,"  corders  of  wood  and  over- 
seers of  wood  corders,  overseers  of  chimneys  and  chimney- 
sweepers,"  overseers  of  almhouses,"  gangers,  viewers,   and 


'  For  examples  see  jBo8<.  Ree.,  1660-1701,  pp.  211,  220,  226,  etc. 

'BoH.  Ree.,  1634-60,  pp.  13,  etc. 

*Bo»l.  Bee.,  1634-60,  p.  11 ;  1660-1701,  p.  16. 

*Bo»t.  Bee,  1634-60,  pp.  69,  104,  116,  119,  etc.;  Bee.  Boat.  Select.,  1701-15, 
pp.  32,  etc. 

>Bo»L  Bee.,  1634-60,  p.  118;  Dorchester  Bee.,  211. 

*Bost.  Bee.,  1634-60,  p.  76. 

^BoiL  Bee.,  1634-60,  p.  95. 

•Bort.  Bee,  1660-1701,  pp.  176-7, 185,  etc.;  Ada  and  Besolves,  1, 155, 329. 

*Bo$L  Bee.,  1634-60,  p.  95;  1660-1701,  pp.  1,  214,  234,  etc. 

"BoiL  Bee.,  1634-60,  pp.  100,  108;  1660-1701,  pp.  161,  etc 

"Bott.  Bee.,  1634-60,  p.  103. 

^'Bo$i.  Bee.,  1634-60,  pp.  116, 135;  Bee.  Boat.  Select..,  1701-15,  pp.  203,  etc. 

"Boat.  Bee.,  1634-60,  p.  108;  1660-1701,  pp.  206,  etc.;  Ada  and  Beaotvet, 
I,  70;  Maaa.  Col.  Bee.,  II,  211 ;  IV,  Part  I,  134. 

"JBo»«.  Bee.,  1660-1701,  pp.  178,  215;  Acta  and  Besolvea,  I,  37,  56,  664-5, 
680,  717. 

^Boat.Bec.,  1634-60,  p.  28;  1660-1701,  pp.  11,  18,  22,  eta 

^BoaL  Bee.,  1660-1701,  p.  206. 

"jBort.  Bee.,  1660-1701,  p.  207;  AeU  and  Beaolvea,  I,  577 ;  V,  1119. 

"Boat.  Bee.,  1660-1701,  p.  213. 
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surveyors    of  casks   of   tar,'    fi  rewards/    an  J    informers    of 
offenders  against  tlie  license  laws.' 

(rf). — Extrada  from  the  Selectmen's  Records. 

A  few  typical  passages  from  the  original  minutes  of  the 
selectmen  may  prove  interesting  as  well  as  instructive.  For 
instance,  the  niainteniuu-e  of  the  constable's  watch  —  that 
primitive  institution  from  whicii  ttie  entire  English  police 
system  lias  been  evolved — was  the  suiiject  of  countless  orders. 
It  was  tlie  constable's  duty,  under  directiou  of  the  selectmen, 
to  "set"  the  watch,  which  was  composed  of  the  inhabi- 
tants themselves  serving  by  turns.*  The  following  general 
"instructions"  for  regulating  the  watch  were  adoptetl  by  the 
Boston  selectmen  in  lt;G2.'' 

"  1.  That  the  watch  shall  be  set  <&  attend  theire  charge  att 
nine  of  the  clix'ke  in  the  Eueniiige,  and  not  dismi.ssed  vntell 
6  in  the  morning  &  shall  be  dismissed  by  the  Coiiiistable  or 
one  ajwiiitetl  l)y  the  Counstahle. 

"  2.  Because  the  Towne  hath  beene  many  times  betrusted 
with  a  watch  consistingeof  youths,  That  therefore  from  hence- 
forth the  ('onnstable  shall  see  to  it,  that  one  halfi;  of  the  watch 
att  least  be  householders,  &  such  as  the  chaise  of  y*  Towne 
(soe  farr  as  res|ve<'t.M  watchmen)  may  be  committecj  to. 

"3.    That  the  Connstable  shall  discharge  from  watchinge 


'  Arli  and  Betolt'ci,  I,  573. 

'  Aelt  and  Remltrt,  I,  677. 

'Aet»  and  lietulva,  I,  tiiil. 

*In  1640  the  general  court  of  MfUisachusctts  deolareil  it  to  be  "y  intent 
of  y  Ittwe,  y'  ev'y  p'son  of  able  body,  (not  exempted  by  lawe,)  or  of  estate 
sufficient  to  liuire  anotb'',  iihull>e  liable  to  wutcli,  or  to  Kupply  it  by  some 
otii'',  when  they  shnlbe  Uureunto  recjiiired;  &  if  there  be  in  y">  same  house 
diverse  such  p'sons,  ( wheLli' Mmnes,  servants,  or  soioiim",)  they  ishull  all 
be  comficlabje  to  watch  nn  nforesuid."  -Vom.  C'ltl.  Uce.,  II.,  151.  Cf.  the 
elabornte  statute  regulating  the  wstcli  in  Sew  Hatrn  Col.  Hee.,  I,  33-4. 

Mn  Boston  the  watch  wa^  composed  of  8,  lU,  or  12  men;  it  was  Ubuolty 
first  set  on  May  1,  and  was  kept  up  for  six  months. 
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in  their  owne  persons,  any  that  are  of  notorious  eiiill  life 
<fe  manners  &  likewise  such  as  would  watch  two  nights 
togeather,  not  hnueing  sufficient  sleei»e  bctweene. 

"  4.  Tlie  number  of  persons  ordinarily  shall  he  eight,  beside 
the  Counstable  or  his  deputie,  one  of  w'''  shall  be  vpon  the 
watch  euery  night,  to  Imike  after  the  exact  performance  of  the 
charge,  &.  the  deputy  slial!  be  some  man  of  trust. 

"  5.  The  place  where  the  watch  shall  make  appearance 
shall  bee  in  the  liberty  of  the  Counstable  to  ajwint,  and  like 
wise  tiie  weapon  they  serue  with." 

It  was  also  ordered  that  the  following  "charge"  should  be 
read  to  the  watch  every  niglit : — 

"1.  That  they  Sllentlie  but  vigilantlie  walke  theire  seuerall 
turoes  in  the  seuerall  quarters  and  partes  of  the  Towne,  two  by 
two,  a  youth  allwayes  joyued  with  an  elder  and  more  sol>er 
person,  &  two  be  allwaycs  about  the  markitt  place. 

"2.  If  after  10  of  y*  clocke  they  see  any  lights,  then  to 
make  di.screett  inquiry,  whether  there  be  a  warrantable  cause, 
likewise  if  they  heare  any  noyse  or  disorderlye  carriage  in  any 
house  wisely  to  demand  a  reason  of  it,  &  if  it  apeare  a  reall 
disorder,  tliat  men  are  danceing,  driiickeing,  singinge  vainlie 
&c,  they  shall  admonish  them  to  cease,  but  if  they  discerne 
the  Continuance  of  it  after  moderate  admonition,  then  to 
acquaint  the  Counstable  of  it,  or  him  that  hath  the  care  of  y* 
watch  for  that  night,  who  shall  see  to  tiie  re<lrosse  of  it  it  take 
the  names  of  the  ])ersons  to  ac^^uaint  autlioritie  there  with. 

"  3.  That  they  vigilantlye  view  the  water  side  &  motion  of 
vessels  about  the  shoore,  &  prudentlie  take  acconipt  of  such 
as  goe  out  or  come  in  not  httideriuge  any  in  theire  lawful! 
affiiircs,  nor  (if  it  be  possible)  suffering  any  to  practice  vnlaw- 
fullye,  nor  keep  any  disorder  in  or  about  theire  vcssells. 

"4.  To  Inok  to  the  great  Guns  &  fortilicatiims. 

"5.  If  they  finde  any  younge  men,  Maydes,  women  or 
other  persons,  not  of  knoweu  fidellitie,  &  vpon  lawfull  occa- 
tion  walkeiug  after  10  of  the  clocke  at  night,  that  they 
modestly  demand  the  cause  of  theire  being  abroad,  &  if  it 
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apeare  that  they  are  vpon  ille  rainded  iraploym'  then  to  watch 
them  narrowlye  &  to  oonimantl  them  tu  repaire  to  theire  lodg- 
inges,  &  in  case  ttiey  obstinately  refuse  to  giue  a  rational! 
aocorapt  of  theire  bnsiues,  ore  to  repaire  home,  then  to  secure 
them  vntill  the  morninge. 

"6.  Forasmuch  as  the  watch  is  to  see  to  the  reguhiteinge  of 
other  men  actions  &  manners,  that  tlieircfore  tliey  be  exemplaiy 
thenisehies  neither  vseing  any  vncleane  or  corrnpt  language, 
nor  vnmanerlye  or  vnbeseming  tcarmes  vnto  any,  but  that  they 
behaue  themselues  soc  that  any  person  of  i|uallitye,  ore  stran- 
gers y'  ar  vppon  oocation  abroad  late,  may  acknowledge  that 
o'  watch  neglects  not  due  examination,  nor  offers  any  iust  cause 
of  proucation. 

"7.  That  the  Towne  house  be  iua  spetiall  manner  regarded 
by  y'  watch  to  see  y'  none  take  tobacco  or  vse  any  fire  vnder 
o'  about  the  same. 

"8.  That  any  honsehoulder  being  lawfully  warned  to  watch 
should  eithe'  hinisolfe  be  absent,  or  not  send  a  sufficient  man 
in  his  roome  y*  C'ounstable  may  then  liire  them  that  are  suffi- 
cient, &  require  y"  penaltye  of  the  law.'" 

The  following  typical  onler  shows  the  notions  of  our  ances- 
tors as  to  the  proper  training  of  apprentices  : 

"  Whereas  itt  is  found  by  sad  experience  that  many  youths 
in  this  Townie,  being  put  forth  A]>prentices  to  severall  manu- 
factuifs  and  sciences,  but  for  3  or  4  yeares  time,  contrary  to 
the  Customes  of  all  well  governed  plac-ea,  whence  they  are 
uncapable  of  being  Artists  iu  their  trades,  besides  their  un- 
raeeteues  att  the  expiration  of  their  Apprentice-siiip  lo  take 
charge  of  others  for  government  and  maiuialt  instructions  in 
their  occupations  which  if  nott  timely  amended,  threatens  the 
welfare  of  this  Towne. 

"  It  is  therefore  ordered  that  no  person  shall  henceforth 


'  Bo»t.  liec,  1660-1701,  8-10.  This  remnincU  in  force,  will)  Utile  nmend- 
menl  until  1701,  when  n  revision  was  made.  See  Beeonls,  1000-1701,  pp.  43, 
244 ;  1700-1728,  p.  7.    On  the  watch  in  New  Haven  see  LeTermore,  61-8. 
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open  a  shop  in  this  Towne,  nor  occupy  any  manufacture  or 
science,  till  hee  hatli  coinpleated  21  years  of  age,  nor  except  hee 
hath  served  seven  yeare  Apprentice-ship,  by  testimony  under 
the  hands  of  sufficient  witnesses.  And  that  all  Indentures 
made  betweene  any  master  and  servant  shall  bee  broujjht  in 
and  enrolled  in  the  Townc's  Records  within  one  month  after 
the  contract  made,  on  jieualty  of  ten  shillings  to  be  paid 
by  the  master  att  the  time  of  the  Apprentices  being  made 
free."' 

The  people  of  New  England  were  exceedingly  jealous  of 
the  intrusion  of  strangers  into  the  community.  The  enter- 
tainment of  u  stranger — that  is  to  say  of  anyone  not  an  inhabi- 
tant of  the  town — witliout  permission,  even  when  the  guest 
was  a  near  relative  of  the  host,  was  forbidden  under  penalty ; 
and  the  enforcement  of  this  requirement  seems  to  have  caused 
the  selectmen  constant  anxiety.  Any  number  of  entries  such 
as  the  following  may  be  found  in  the  records : 

"  It  is  ordered  that  no  Inhabitant  shall  cntertaine  man  or 
woman  from  any  other  towne  or  countrye  as  a  sojourner  or 
inmate  with  an  intent  to  reside  here,  butt  shall  give  notice 
thereof  to  the  Selectmen  of  the  towne  for  their  approbation 
within  8  dayes  after  theii'  Cominge  to  the  towne  ujwn  penalty 
of  twenty  shillings."' 

"  This  same  day  Clement  Maxfild  appeared  before  the 
Select  men,  and  desired  that  his  Brother  John  Maxfild,  being 
arriued  lately  from  England,  might  Continue  in  the  Towne 
with  him  ;  and  that  he  would  secure  the  Towne,  from  any 
dammage,  during  his  resident*  here,  which  was  granted  that 
he,  the  sayd  Clement  Maxfild,  might,  cntertaine  his  brother 


'  Bost.  Rtc.,  1634-00,  pp.  156-7.  This  was  nn  order  of  the  town-meeting. 
The  indentures  were  filed  with  the  selectmen  and  entered  in  their  records. 
See  examples  of  them  in  BotL  JUe.,  1660-1701,  pp.  7,  28,  37,  etc.  A  very 
unique  apprentice'!)  indenture  will  be  fuund  in  the  New  Hampshire  Town 
Pbperi,  XI,  688.  For  unotber  see  New  Uunp^hire  Provmdal  Reeardt  in 
OoU.  y.  H.  HUt.  Soe.,  VIII,  287. 

*So*t.  Bee.,  1634-60,  p.  90.    Cf.  Dorthegter  Tovn  BeconU,  130. 
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as  is  above  expressed,  vntill  such  time,  as  his  Brother,  shall 
otherwise  settle  himself  heere  or  elsewhere."  ' 

The  selectmen  were  a  rcniarkahle  institution  ;  and  it  oannot 
be  reasonably  dmibteJ  that  much  of  the  wonderful  success  of 
the  famous  New  England  town  government  was  dne  to  the 
efficiency  of  the  representative  board.  Only  through  the  wis- 
dom and  executive  skill  of  such  a  body,  not  too  cunibrons  for 
a  sullieiently  rapid  transaction  of  business,  conld  the  country 
village  have  grown  into  a  populous  borough,  without  clothing 
itself  in  the  centralized  organism  of  a  municipality.  And, 
vast  and  numerous  as  were  their  powers,  there  is  little  evidence 
in  the  reeonls  of  any  serious  encroachmejit  on  the  prerogative 
of  the  town-meeting.^ 

V. — The  Town  Officers  and  their  Duties. 

(o), — Frineipal  Officers. 

In  Rhode  Island  the  principal  functionary  of  the  town, 
originally,  was  styled  the  "  head-o£Bcer."     By  the  Code  of 


*  Dorehater  Toim  Rec.,  124.  See  also  caeee  of  fines :  /&.,  137.  Cf.  Prooince 
Laws  of  New  Hampshire  in  OJJ.  N.  II.  Hi»l.  Snt.,  VIII,  34,  for  an  net  regu- 
lating entertainment  of  strangers.  Secnrity  for  good  Lebuvior  might  be 
exacted  iit  any  time: 

"  Kichtinl  Way  is  admitted  into  the  Town,  provided  that  Aron  Way  doe 
become  bound  in  the  sum  of  twenty  pound  slerll.  to  free  tlie  Town  from  any 
charge  that  may  aoerew  to  the  town  by  the  said  Rich'!  or  his  family. 

"  I,  Aron  Way,  do  hcerby  engadgc  tuy  selfe,  my  hcires,  executors,  &c.,  unto 
the  Bclectmen  of  the  Town  of  BoBton  and  their  succ-eifflours  in  the  sum  of 
twenty  [wund  eterll.  in  behalfe  of  ray  Brolber,  Ricliard  Way,  and  bis  family, 
that  they  shall  not  be  chargeable  to  the  Town  and  hereunto  set  my  hand. 

"ARON  X  WAY 

"  hlj  nurko." 

Boa.  Rec.,  1634-60,  pp.  136-7.  Cf.  Ih.,  p.  143;  S4X.  East.  SeUct.,  1701-16, 
p.  25.  Security  secm-s  especially  to  have  been  exacted  in  case  of  craftsmen 
brought  into  the  town  to  ply  their  tradcti.  See  for  example,  Dorehater 
Toicn  lUc,  131. 

'  For  much  information  relative  to  selectmen,  as  well  as  to  the  town  gov- 
ernment as  a  whole,  particularly  in  ita  relation  to  the  Assembly,  see  the 
JVeio  Hampihire  Town  Papers,  Vols.  XI,  XII. 
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1647  he  was  given  the  probate  of  wills;'  but  this  duty  was 
subsequently  transferred  to  the  town  council,  for  the  reasoD, 
as  recited  in  an  act  of  1G74,  that  the  name  of  head-officer  "by 
tlie  present  constitutions  is  extinct."  *  The  records  furnish 
little  information  as  to  his  other  duties. 

But,  as  a  rule,  througliout  New  England  the  constable, 
tliough  jierhaps  nut  equal  in  rank  or  .social  prestige  to  the  clerk, 
must  be  r^arded  as  the  constitutive  officer  of  the  township.' 
In  the  formation  of  a  new  community  almost  any  other  func- 
tionary could  be  dispensed  witli;  but  without  a  constable  there 
could  Ije  no  town.*  Besides  a  vast  number  of  police  and  other 
executive  functions,  many  of  which  have  always  iK-eii  per- 
formefl  by  the  constable,  it  was  his  duty  to  give  "  warning  " 
of  town-meetings,  command  the  watch,  collect  taxes  and  render 
account  of  the  same  to  tlie  colonial'  f>r  lo«d  treasurer,  settle 
claims  agjiinst  the  town  or  colony,"  and  return  to  the  general 
court  the  names  of  deputies  elected  by  the  towns.'' 

The  town-clerk  or  rec<jrder"  was  a  most  imjwrtant  and  infla- 
ential  officer.  As  clerk  of  the  town-meeting  he  was  the  direct 
representative  of  the  old  vestry  clerk;  and  he  was  required,  in 
addition,  to  record  the  proceedings  of  the  selectmen.'  In  the 
Plymouth  jurisdiction  the  clerk's  leading  duties  were  summar- 
ized in  the  oath  of  office  : — 

"  You  sliidl  taithfuUy  seruc  in  the  office  of  a  towne  Clarke 
...  for  this  p'sent  yeare  and  soe  louge  as  by  mutuall  consent 


'  Rhode  hland  Col.  Rec,  I,  188. 

'Mode  hland  Col.  Rec,  II,  .'i26;  Durfre,  Oleaniny,,  32  3;  Arnold,  I,  369. 

•See  ifau.  Ool.  Rte,,  I,  223,  238,  for  slriking  illustrations  of  the  constable's 
oont^titiitionul  p()^ition. 

*  Dr.  H.  B.  Adams,  Norman  OoniUMet,  21. 

'JI/uM.  Col.  Ree.,  I,  179. 

•iVoM.  CM.  Rec,  1,261, 

'  Maa.  Chi.  Rec.,  I,  220;  IV,  Part  I,  203. 

*In  Boston  the  "recorder"  was  usually  appointed  by  the  selectmen  antU 
March,  161t2-:<,  when  n  town  clerk  was  first  chosen.  See  Boil.  Tovm  Ree., 
1660-17Ul,p.  113. 

*AeU  and  Resolves,  I,  05,  218. 


90 


lUse  of  the  New  England  Toum. 


the  towne  and  you  shall  agree;  during  which  time  you  shall 
carefully  aud  fiiitlifiilly  keep  all  such  Records  as  you  shalbee 
Intra-itetl  withall  and  shall  record  all  towne  actes  and  orders 
and  shall  enter  all  towne  graunts  and  Conveyances  you  shall 
record  all  IteirLlics  marriages  nnd  hurialls  that  shalbee  brought 
vuto  you  witliin  youcr  towne  and  shall  publish  all  Contracts 
of  marriages  you  shalbee  required  to  doe.  .  .  ." ' 

In  Massachusetts,  likewise,  all  these  ordinary  duties  of 
public  recorder  were  performed  by  the  clerk;*  and  besides, 
under  the  later  laws,  he  was  required  to  register  all  horses 
fee<ling  upon  the  c^immon  pastures;'  enter  strays  and  lost 
goods;'  record  certificates  of  searchera  of  tar;'  keep  a  "toll 
booke  of  all  horses  and  horse-kind  "  shipped  for  transporta- 
tion." In  Connecticut' and  Rhode  Island  *  tiio  functions  of 
the  office  were  substantially  the  same  as  in  the  two  older  juris- 
dictions. 

It  appears  that,  in  Massachusetts,  the  registration  of  births, 
deaths,  and  marriages  was  sadly  neglected  by  town  clerks,  at 
least  in  tiie  eiirly  period.  Therefore  the  general  court  imposed 
the  duties  of  registrar  upon  the  clerk  of  the  writs  in  each  town, 
under  penalty  for  every  neglect,  retjuiring  him  to  make  annual 
return  of  all  names  registered  to  the  recorder  of  the  county 
court.'  The  ortice  of  "Clarke  of  the  writts"  seems  to  have 
been  created  in  1641,  primarily  to  issue  summons  aud  attach- 


■  Flymmilh  Col.  Bee.,  XI,  107-^.  See  the  act  inslituting  the  office,  1647. 
lb.,  189-90. 

'  Aelt  and  Ranlvct,  I,  104,  105,  110. 

*A<!lM  and  Retolxts,  I,  138-9. 

*A<i»  and  Retolva,  I,  326. 

*AeU  and  Re$olvtt,  I,  633. 

*AeU  and  Jtetolvci,  I,  444. 

'Cfann.  CW.  Ree.,  l<i78-89,  p.  63  (form  of  oath) ;  1689-1706,  pp.  398,  409; 
1706-16,  pp.  82,  441 ;  1771-25,  pp.  280,  501,  161,  348. 

^lihode  Idand  Col.  Rtc,  I,  187. 

•In  1(542:  Mam.  Cot.  Rtc,  II,  15;  and  in  1657:  76.,  IV,  Part  I,  290.  Cf. 
lb.,  I,  275-6.  But  town  clerks  still  performed  the  function.  See  Salem 
iiee.,  148. 
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ment,'  Originally  incumbents  were  appointed  by  the  general 
court,  but  subswjuently  it  was  ordered  that  they  should  be 
licensed  by  the  shire  court  or  court  of  assistants;'  and  the 
town  records  show  that  those  presented  for  license  were  first 
nominated  in  town-meeting,*  Under  the  Province  laws  the 
duties  of  this  office  were  include<l  among  those  of  the  clerk.* 

Other  important  officers  of  the  town  were  the  treasurer, 
assessors,  collectors,*  surveyors  of  highways,  clerks  of  the 
market,  and  fence  viewers.*  Of  these  the  last  two  only  will 
receive  special  mention. 

It  was  the  duty  of  the  clerks  of  the  market  to  see  to  the 
enforcement  of  the  numerous  ordinances  relating  to  the 
market,  particularly  those  forbidding  "  forestalling "  and 
"engrossing"  provisions'  and  the  ofl'eriog  of  produce  for 
sale  save  only  in  the  market  place  and  during  the  prescribed 
hours,  and  those  relating  to  hawkers  and  hucksters  and  the 
like.' 

The  office  of  fence  viewer  was  very  important,  especially  in 
the  early  j)eriod,  and  innumerable  ortlinances  were  enacted  for 
regulating  his  duties.     For  example:  — 

"  It  is  ordered  that  All  fences  as  well  geuerall  as  p'ticular 


'  Mast.  OcU.  Bte^  I,  344-5.  S«e  also  Province  Lawt  nf  Nob  Hampshirt,  in 
Colt.  ofNea  Hampthire  Hint.  Sot.,  VIII,  31. 

'ifow.  Col.  lice,  II,  188  (1G47). 

•See  Boat.  Uec,  lUGO-1701,  pp.  100,  103,  130,  197;  Dorchetter  Rte.,  116; 
Salem  R<e.,  148,  195. 

Urt*  and  Rtmlvtf,  I,  75,  283,  etc. 

'Often,  of  course,  llie  constable  wiis  tx  officio  collector;  and  llie  diilies  of 
UMSsor  were  frequently  (lerfonued  by  the  selectmen.  But  especial  oBScers 
for  these  duties  were  often  mentioned  in  the  records. 

•Called  also  "surveyors  of  lences."  See  Saltm  Town  Rte.,  40,  110,  etc; 
"overseers"  of  fences:  Bott.  Town  Rte.,  1634-60,  p.  4;  also  "hayward:" 
Boat.  Town  Rec,  ltjaO-1701.  p.  222. 

'  The  drend  of  foreslallcrs  and  eiigroesers  was  characteristic  of  the  economy 
of  the  age  and  caused  much  local  legislation  in  Old  as  well  as  New  England. 
See  Mr.  Ilurailton's  Quarter  Segsiont,  91  ff. 

■See  an  cKiborale  ordinance  in  Bo$t,  Town  Rec,  1729-42,  pp.  46-8.  Cf. 
lb.,  70-72,  77 ;  Actt  and  Rtiolves,  I,  65,  79,  253,  etc. 
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about  the  towne  shalbe  sufficientlie  made  &  maintained  all 
the  yeare  as  well  in  winter  as  miiuer.  And  if  any  p'son  be 
def(«tiue  in  their  fena;s,  They  are  to  pay  twoe  shillings  for 
euery  day  it  is  proued  they  are  defectiue,  twelue  jwnce  thereof 
to  be  giueii  tu  the  surveyor  that  finds  it  out  &.  giues  notiee  of 
it  to  the  p'tie  so  defectiue  &  twelue  pence  to  the  towne.  And 
further  the  said  p  tie  shalbe  lyable  to  pay  all  daiiTuges  besides, 
that  shall  he  don  by  any  cattle  or  swine  by  reason  of  tliat 
defect.'" 

But  perha|)9  the  three  most  characteristic  town  functionaries, 
certainly  among  the  busiest,  were  the  hog  I'eeve,  the  jwund 
keejx-iy  and  flic  common  driver.  Their  duties  were,  of  course, 
a>mplemeutary  to  those  of  the  fence  viewers.  The  feeding  of 
swine  seems  to  have  been  fully  as  important  a  vocation  among 
the  early  New  Englanders  as  it  was  among  their  ancestors  in 
the  days  of  Eadgar  ;^  and  the  care  of  them  was  the  cause  of 
constant  anxiety  and  much  legislation.  Many  special  acts 
were  p:i.ssed  by  the  general  court  relating  to  the  trespasses  of 
swine  rnnniug  at  large;*  and  in  163(i  it  was  ordered  that  each 
town  should  choose  annually  "  some  one  discreet  p'son,  who 
shalbeo  called  the  hogreeve,"  to  see  to  the  execution  of  the 
laws.'  By  a  sulisequent  act,  however,  all  prior  onlera  of  the 
court  were  rejiealed,  and  the  towns  W(Te  empoweri'd  to  make 
such  by-laws  on  the  subject  as  tliey  should  see  fit  *  The  fol- 
lowing is  a  specimen  of  town  ordinances  for  dirwtion  of  the 
hog  reeves : — 


^ Salem  Tovm  See.,  110.  Cf.  Boston  Jhim  Ree.,  1634-60,  pp.  39,  etc.;  Dor- 
ehattT  Tmon  lUeordt,  36;  .Veio  /fufen  Oul.  Ree.,  I,  207-8;  Plym.  0)l.  Ree.,  XI, 
llti,  200,  256. 

•Called  also  " pounder : "  Newark  Tovm  Ree.,  13;  "pound  master:"  Ih., 
182;  and  "rouM-ketper:"  Bost.  Town  Ree.,  1634-SO,  p.  17. 

'See  the  iiUcTesting  discussion  by  Dr.  H.  B.  Adams  in  .Vormaii  Oorutablei, 
34-5. 

•  Man.  Cbl.  Ree.,  1,  87,  101,  106,  110,  119,  etc. ;  Rhode  Idand  Col.  Ree.,  I, 
67,  t>8,  117,  151,  etc.;  Ilpn.  Col.  Ree.,  XI,  16,  27,  30,  267. 

^Mau.  CM.  Ree.,  1,  181-2. 

*Mat$.  Cbl.  Ree,  1,  215  (1637),  II,  190. 
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"  At  the  same  meeting '  to  that  end  our  medowes  and  corn- 
feilds  should  lie  priscrtied  from  datnagi?,  it  is  ordered  that  all 
swiue  that  gitc  vpon  tlie  common  from  three  months  old  and 
vpward  shalhe  ringed  with  two  sufficient  rings  in  each  swines 
nose  well  put  in,  and  to  be  ringed  h_v  tiie  tenth  of  march  and 
so  continue  from  time  to  time  till  the  last  of  September  and  to 
tliat  end  they  may  be  soe  we  doe  furder  order  that  those  men 
that  are  chasen  to  look  after  swine  shall  haiie  sixepence  a  swine 
for  euery  swine  that  they  find  vnriuged  in  the  towne  from  three 
months  old  and  vpwanl."* 

The  field  driver,^  cow  koejwr,' hertler,  or  neatherd,*  like  the 
hog  reeve  and  pounder,  was  usually  elected  in  town-meeting. 
Often  one  or  more  were  chosen  for  each  herd,*  or  to  drive  a 
particular  fiekl  or  lot,  or  the  cattle  of  a  certain  ])reseril)ed 
district.'  The  ilriver's  fees  were  usually  paid  by  the  owners 
of  the  cattle  acconling  to  a  tarill'  fixed  by  vote  of  the  people; 
and,  by  the  same  autliority,  the  time  in  the  spring  when  the 
cattle  should  be  put  upon  the  pastures  and  the  number  of 
hours  during  wiiioh  they  should  be  fed  eacli  day,  were 
established : — 

"'Agree<l  at  the  gcnerall  towne  meeting  that  Lauranoe 
Southweeke  &  William  WoiKlbury  shall  keepc  the  mileh 
cattell  &  heifers  that  are  like  to  ealue  this  sumer,  &  such 
bulls  as  are  necessarie  for  the  heard  :  excluding  all  other  dry 
cattell :  They  are  t*)  haue  for  their  labu"  Thirtie  &  six 
pownds,  to  be  paid  in  equal  1  portions  the  first  paym'  to  be 
pai<l  the  10"'  day  of  the  ffourth  motieth  next  &  the  latter 
paymtto  Ix;  made  the  10"'  day  of  the  seauenth  moneth  follow- 


'  0(  the  selectmen. 

'  lUcordt  of  Gi-olon,  36.     See  lb.,  29;   uIbo  BoMon  Itcc,  1(534-00,  p.  40; 
Dorehttler  life.,  2.5,  45-(i. 
'So  ill  Briiinlree  liee.,  20,  as  c<|uivalent  of  " liny wnrd." 
*Tlie  more  common  ile»ign:ilion.     So  for  exaniijlo  in  Bonltm  Iteeord*. 
•Tlius  in  Salem  Bccfirdt,  41. 
•See,  for  exaniplis  RecorJe  of  Oroltm,  38,  42,  etc 
'  Rkiide  I$hml  (Jul.  Ree^  1,  96  {Rtcordi  ^  Nevport). 
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inge.  They  are  to  begin  to  keepe  them,  the  G""  day  of  tlie  2* 
moneth.  And  their  tyme  of  keeping  of  tliem  to  end,  the  15"" 
day  of  the  9""  moneth.  They  are  to  driue  out  the  Cattell 
when  the  Sun  is  halfe  an  hower  high,  and  to  bring  them  in 
■when  the  sun  is  li;dfe  an  liower  hif>;l).  The  Cattle  are  to 
be  brought  out  in  the  morning  into  tlie  pen  neere  to  Mr. 
Downings  pale.  And  the  keep's  are  to  drive  them  &  bring 
such  cattle  into  the  Pen  as  they  doc  receaue  frwn  thence. 
And  such  as  doc  not  bringe  their  eattle  in  due  tyme  into  the 
Pen  are  to  keepe  them  that  day  theraseluea  &  pay  such 
damages  as  their  cattle  shall  make."' 

But  every  town  did  not  hiive  a  pen  for  the  accommodation 
yf  the  driver.     Here  is  another  plan :  — 

"  It  is  ordered  that  Jo :  Maiidsly  and  Nicholas  Wood  shall 
keepe  the  Cowes  for  this  yeere  in  the  ordinary  Cow  pasture, 
and  to  keepe  them  from  the  IS""  Day  of  Aprill  next  to  the 
first  of  November  next,  the  sayd  keepers  to  blow  their  home 
at  fyue  of  the  clocke  in  the  morneing  at  Joseph  Pharncworth 
and  so  along  the  Towne  till  he  come  to  M'  Meiuots,  and 
every  man  one  the  North  side  of  the  Towne  to  bring  their 
Cowes  befo'  the  meeteing  bouse,  the  Rest  to  bring  their 
Cowes  beyound  M'  Stoughtous  dore,  or  elce  the  keep's  to 
driue  away  the  he^ird,  and  not  to  stay  for  the  rest.'" 

Not  only  did  the  town  have  common  pastures  and  common 
fields,  but  it  possessed  also  its  own  cattle  and  other  animals.' 
The  town  bull,  in  particular,  was  a  regular  institution  through- 
out New  England.' 

The  following  are  typical  ortlers : -N,^^ 

"  It  is  ordered,  that  there  shall  be  prevision  made  of  Bulls 


^ Salem  ReoortU,  99  ( 1G40).    Cf.  lb.,  41-2,  66,  85,  86,  U^etc. 

*  Dorchester  Rteordt,  38.  Of.  lb.,  22,  45,  47,  60,  61,  etc  See  Rhode  Mmd 
Col.  Stc,  I,  96.  Goats  were  herded  in  tlie  same  way.  Salem  Bee.,  87,  92, 
97,  etc.  Oxen  and  steere  were  kept  by  separate  drivers.  Dorthetler  iJec., 
62.  ^ 

>See  Dr.  H.  B.  Adams,  Viitage  Oom.  of  Cape  Ann  and  SaUm,  5&-S. 

'There  were  also  town  rams:  Sedem  Tovn  See.,  39. 
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into  the  Towno.  A  Bull  to  every  twenty  Cows  and  heyfere 
by  the  first  of  May,  1 640." ' 

"Voted.  That  whoever  shal  keep  any  Cow  going  at  large 
within  the  Neck  of  Boston  Shal  pay  into  the  hand  of  Such 
Person  as  the  Select  men  Shal  appoint  to  Rceeive  the  Same, 
the  Sum  of  fiue  Shillings  &  Six  pence  per  Annum  to  be 
Imployed  towards  providing  four  Bulls  to  goe  on  the  Coiiion 
from  the  first  of  aprill  to  the  first  of  Novemb'  and  two  Bulls 
from  thence  to  the  first  of  Aprill  following,  for  paying  the 
Cowkeeper,  with  Six  pence  per  Head  for  a  Certificate  from 
the  Said  Receiver  that  the  owner  has  paid  .  .  .  ,  And  any  Cow 
that  Shal  be  found  on  the  Common  whose  owner  has  not  a 
Cirtificate  .  .  .  Shal  he  by  the  CowkeeptM-  Impounded  and  the 
Owner  pay  before  the  Said  Cow  be  discharged  three  Shil- 
lings."' 

Still  other  town  officers,  whose  duties  are  particularly 
interesting,  were  the  overseer  of  the  poor;*  the  tithingman — 


'  Records  of  Newport  in  Rhode  Maid  Col.  Bee.,  1, 96.  See  for  New  Haven, 
Leeermore,  70. 

'Botton  Tmm  Bee.,  170&-1728,  p.  176.    Cf.  lb.,  171 ;  Saltm  Town  Bee.,  99. 

Tlie  "  hei\ler  "  of  u  western  villiige  who  gathers  up  the  cowti  of  the  inhabit 
Unt« — to  the  sad  iliacoiiiliture  of  lawns  and  street-liorders — and  drives  them 
forth  to  posture  upon  the  neighboring  "fpeeulalor's"  lands,  inherits  his 
name  and  functions  from  his  ancestor  of  Saleui  or  Dorchester;  but  he  has 
(alien  to  a  tow  estate:  no  longer  is  he  called  to  official  honors  bv  the  "most 
voices  "  of  his  peers  in  folkmoot  assembled,  and  his  stipend  is  a  matter  of 
private  contract. 

It  is  not  without  interest  to  learn  that  the  town-bull  has  found  a  place  in 
the  institulioniil  history  of  a  western  state.  Dr.  L.  W.  Weeks,  commenting 
on  the  early  history  of  Milwaukee,  says  in  connection  with  one  Marshal 
Bchuney,  an  "old  wtller:  "  "  .\mong  other  acts  of  the  Council  at  that  lime 
was  the  appropriation  of  seventy-five  dollars  for  a  Imen  bull!  and  Schunev 
had  charge  of  hiiu.  He  was  a  fine  large  white  fellow,  and  did  good  service. 
Frequent  appropriations  were  made  during  the  winter  for  pay  and  feed  for 
the  animal.  One  Sunday  muming,  during  the  following  spring,  when 
Lindsay  Ward  was  President  of  the  Corporation,  and  the  family  were  at 
breakfast,  Schuney  came  rushing  into  the  house,  and  exclaimed,  "Mr. 
President,  the  town  bull  is  dead.'"    Witconiin  Hitlorieul  Colleeliom,  IV,  286-7. 

'  First  chosen  in  Boston,  1690-1 :  Bntl.  Tomi  Bee.,  1660-1701,  p.  206.  See 
lb.,  p.  204  for  an  example  of  "  instructiooa  "  to  overaeers. 
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a  sort  of  Sunday  constable  who  preserved  order  in  meeting 
and  discharf^ed  various  police  functions  of  a  secular  nature; ' 
tlie  town  druniiuur,  wliose  duty  it  was  to  sound  the  alarm  iu 
wise  of  danger,  give  the  signal  for  setting  or  discharging  the 
watch,  announce  the  hour  fijr  going  to  church,  eal!  town- 
nieutiugs,  and  besit  the  morning  and  evening  drum  at  the 
appointed  times;*  the  town  crier  for  crying  lost  articles  and 
estrays;'  tin-  bellman — a  sort  of  special  wati'himni  whose  duty 
it  was  in  Boston,  "to  walke  through  an<l  about  the  Towne 
from  12  cloeke  at  nighte  to  5  in  the  morning,'''  in  case  of 
"any  extreordiiary  light  or  fier  in  any  house  o'  vesselles,"  to 
repair  to  the  same  and,  if  there  be  danger,  to  ring  the  alarm  ;* 
the  water-bailiff  whose  business  it  was  to  secure  anchors  cast 
up<in  the  "flatts,"^  collect  wilouial  charges  on  mackerel  taken,' 
and  ''see  that  noe  annoying  things  eyther  by  fish,  wotvcl  or 
stone  or  other  such  like  things,  be  left  or  layd  about  the  sea 
shore." ' 

(6). — Neio  England  Funclionalusm. 

In  addition  to  the  imposing  list  of  officials  already  enu- 
merated the  town  records  mention  a  vast  number  of  minor 
public  functionaries  not  all  of  whom,  of  course,  are  found 
existing  at  the  same  time  in  the  sjime  ouuuiuiiity.  Indeed 
there  seems  to  have  been  a  restless  anxiety  in  these  little 
democracies  to  bring  every  possible  subject  within  the  purview 


•See  P/yi7i.  Oal.  Ree.,  XI,  263;  Mam.  Col.  Rec,  V,  241,  133;  Actt  and 
Betolvet,  I,  155,  228-9. 

•See  for  New  Haven,  Levermore,  60-2;  also  New  Haven  Col.  Ree.,  I,  70; 
Bott.  Town  Ree.,  1634-«0,  pp.  67,  75,  76,  80,  82,  etc.  A  UtieKer  of  the  town 
drammer  was  also  appointed :   lb.,  76. 

'Botl.  Tomi  Rec.,  1660-1701,  pp.  30,  108. 

*Bo>L  Tnwn  Ree.,  1660-1701,  p.  11 ;  see  bIho  76.,  pp.  18,  44,  ew. 

'See  Ba$l.  Town  Ree.,  1600-1701,  p.  16,  where  a  rnther  lenglli.v  ordinance 
defining  his  duties  luiiy  he  Tound. 

"Flj/m.Cbl.  Ree.,  XI,  22S. 

'  Sot.  7\)WH  Rte.,  1634-CO,  p.  1 1. 
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of  the  town-meeting  or  of  the  magistrates  chosen  by  it.  There 
was  a  minute  iiiterferenc*  with  private  hiisine6!i<,  a  degree  of 
official  intrusion  wliiclt  wo  should  now  feel  intolerable.  Thus 
a  krge  corps  of  olJifiais  were  employed  in  regulating  local 
trade  and  commerce :  such  as  sealers  of  weights  and  mea.'sures, 
sealers  of  leather,  j^alers  and  inspectors  of  brick-makers,' 
cullers  of  fish,  cullers  of  staves,  inspectors  of  hides  for  trans- 
portation,* measurers  of  grain,  measurers  of  boards,  meiusurers 
of  salt,  jmckers  of  flesh  and  fish,  inspectors  of  the  killing  of 
deer,'  preservers  of  deer*  and  deer  reeves,"  surveyoi-s  of  lum- 
ber,' measurers,  sealers,  or  surveyors  of  wood,^  l»esides  corders 
of  wood  and  overseers  of  wotxl -corders.*  There  were  also 
overseers  of  almshouses,  school-wardens,  school  teachers,  truck- 
masters,'  keepers  of  ordinaries,  brewers,'"  rebukers  of  boys," 


'  Botl.  T'.wrt  Rce.,  1660-1701,  pp.  183,  196;  AeU  and  Raolret,  1,  883. 
'Bo»L  Town  R«.,  1060-1701,  pp.  196,  206,  U7. 

•  Braintree  Taiai  Rff.,  22S>. 

•  W'orcettfr  Towni  lia^  1740-53,  p.  18. 
'  Deer-reeves  were  regularly  chosen  in  Worcester:  Wor.  7\mm  Bae,  1753-83, 

162,  172,  etc. 

'Bmiidree  Town  Etc,  229,  547. 
'  *  For  example  in  1740,  in  lioston,  it  wss  complained  that  the  cordwood  was 
"cut  too  bhort"  and  "not  close  glowed."  Therefore  it  was  ordered  "that 
there  lieu  Sufficient  Number  of  Sealers  or  Measurers  of  Cord-Wood,  approved 
off  by  the  Select  Men,  and  under  Oath,  to  Prosecute  all  such  Person  and 
Persons  whatsoever,  as  shall  presume  or  attempt  to  cart  or  carry  awiiy  any 
Cord-W(K>d  from  any  Wharf,  before  he  has  duly  Corded,  and  Sealed  the 
game."     Tu\cn  Bee.,  1729-42,  p.  255 ;  see  Braintree  Bee,  547. 

" \o  one  but  the  otfuial  corder,  who  was  bound  by  oath,  could  cord  wood 
for  sale.    See  B<>,tnn  Rec,  1660-1701,  p.  69;  1700-28,  pp.  14,  224,  et<;. 

It  was  also  ordered  that  '*  if  the  ouerseers  of  wood  cord"  finde  any  corders 
unfaithful)  or  defective  in  theire  ofBce  by  cording  it  againe  by  any  man 
y'  is  not  a  cord^  apoynted  or  any  other  way  make  it  apeare  yf  y«  »■?  lurder 
was  nut  faithfull  accor.  to  his  oath,  the  said  corder  shall  lose  his  wages  ...  A 
be  disabled  to  («rd  any  more  wood  for  the  yeare  eosueinge;"  Btitlon  Bee^ 
1660-1 7(.il.  p.  144. 

•A'or  //awn  OJ.  /?«.,  I,  43;  Mass.  Chi.  Uee,  I,  9«. 

'•See  lAMTviore,  69-70. 

>>  Xeuxuk  Tomi  Bee.,  77,  80;  DoreKetUr  Tmm  Bte.,  230. 
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sixers  of  meadows,'  warners  of  town-meetings,'  persons  to  keep 
dop^  out  of  ohiirfh,'  waveiigers,*  chimnev  sweepers,  overseers 
of  chiiuneys,  viewers  of  lamls,°  lot  layers,'' judges  of  delinciuenfs 
at  town-meeting'  and  judges  of  boundary  disputes,"  Ijrauders 
of  eiittle,"  swine  yokers  and  ringers,'"  pinders,"  jurymen," 
tow II -cannoneers,"  bailiffs/*  commissioners  of  small  causes, 
comruinsioiiers  to  carry  votes  to  the  sliire  town,  comniissioncrs 
for  equalization  of  the  assessment,'"''  and  even  town  iishers,'* 
town  grubbers,"  and  town  doctors."    To  these  must  l>e  added 


'JWmirit  Town  Ree.,  21,  27. 

^  Xewark  Toitm  Rec,  14;  usually,  of  course,  the  constable  performed  the 
duly  of  WHrncr;  there  were  nlso  "callers'"  of  town-iucftinps;  tluis  Kowley, 
llaaB.,  had  lx)th  callers  and  warnera :  Early  Ree.  of  RoKlq/  in  Ilitl.  CoU.  Et»rz 
Art.,  XI 11,  255,  266,  etc. 

»  Town  Ree.  of  Wtitham  in  Coll.  Eatz  Intl.,  XIX,  10<3. 

•Sec  Boft.  Torni  Ree.,  16tiO-1701,  pp.  206,  226,  etc. 

''Sulan  Town  Rec,  1C5. 

•  Hitlon/  of  Che$ler,  in  OaU.  N.  Uamp.  ITitt.  Sue.,  349. 

'  "  Chosen  to  judge  defects  of  them  ttiul  are  lined  for  not  comming  to  towne 
meetings :"  Early  Ree.  of  Rouley,  in  lliet.  Call.  Eaex  Intt,  XIII,  255,  25(5, 
257,  etc. 

'Early  Ree.  of  Rouiey,  in  nUi.  CoU.  E$iex  Intl.,  XIII,  254. 

•See  Baily,  Hitl.  of  Andorer,  138,  143,  etc. 

"Bott.  Town  Rec.,  1634-00,  pp.  103,  etc. ;  1600-1701,  p.  30. 

"  The  pinder  was  an  old  officer  of  the  manor — a  sort  of  pounder  or  hay  ward. 
Rowley,  Mass.,  had  both  pounders  and  pinders:  Eurly  Ree.  of  Rowley,  in  Hitt. 
OaU.  Eua  Intl.,  XIII,  254,  256,  258,  etc. 

"Bolt.  Town  Ree.,  1660-1701,  p.  127;  Mats.  Ool.  Ree.,  I,  118;  II,  286; 
AeU  and  Retolvet,  I,  37. 

"  Roil.  Town  Ree.,  1700-1728,  p.  17  ;  choaen  "  to  keep  tlic  accompt  of  the 
Great  Artillery"  and  look  after  the  town's  stock  of  ammunition. 

"  Dorehuter  Town  Ree.,  72,  88, 103,  etc.  The  Dorchester  bailiff  was  a  sort 
of  exlrs  petty  constable  side  by  side  with  the  regular  petty  constable. 

"For  these  three  classes  of  comniissioncrs  see  Chap.  VII. 

"!iee  Paige,  Hitl.  of  Oimb.,  38,  where  John  Clarke  is  engaged  to  catch 
"alewives"  for  the  town  at  iii»,  6'*  a  ihousiind. 

"Oct.  3,  1636.  "Agreed  with  Mr.  Cooke  to  take  up  all  the  stubs  that  are 
within  the  hounds  of  the  town,  that  is,  within  the  town  gutes;  he  is  to  have 
ii*  apiece  for  taking  up  the  same  and  filling  holes  all  above  iii  inches  [deep] 
which  he  is  to  do  l)efore  the  first  of  December,  or  else  to  forfeit  6'.:"  I'aige, 
Eitt.  of  thnJ)ridge,  39-40. 

"8ee  Levermore,  67. 
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the  town  deputies  and  the  local  officers  commissioned  by  the 
general  court,  such  as  notaries '  and  the  commissioners  to  join 
in  marriage.' 

The  foregoing  catalogue  is  certainly  formidable;  yet  we 
shall  still  fail  to  comprehend  how  large  was  the  army  of  local 
public  servants  in  New  England  unless  we  bear  in  mind  that 
the  honors  of  a  single  office  were  often  shared  by  a  considerable 
number  of  individuals.  For  example,  in  1679,  Dorchester 
bad  four  yokers  and  ringers  of  swine,  four  men  to  look  after 
boys  in  church,  and  eighteen  fence  viewers  for  nine  diflferent 
fields;*  and  in  1681  there  were  thirteen  tithingmen.*  In 
1713-14,  the  town-meeting  of  Braintree  elected  two  consta- 
bles, four  tithingmen,  four  surveyors  of  highways,  four  fence 
viewers,  and  four  hog  reeves.'  In  1769  Worcester  had  two 
constables,  two  field  drivers,  two  fence  viewers,  two  deer 
reeves,  eight  hog  reeves,  and  eleven  surveyors  of  highways.* 
In  1690-91  Boston  had  ten  constables,^  seven  surveyors  of 
highways,  four  clerks  of  the  market,  four  sealers  of  leather, 
six  hog  reeves,  three  criers,  sixteen  corders  of  wood,  eight 
overseers  of  wood-corders,  four  overseers  of  chimneys,  and 
thirty-six  tithingmen." 


»  Mom.  cm.  Rk.,  I,  307 ;  II,  209. 

^Maim.  CoL  Bee.,  II,  166  j  I,  307. 

'Dorchester  Toum  See.,  230. 

*Dorehe*ter  Tovm  Bee.,  266. 

^Braintree  Toum  Bee,  81-2. 

'Woree^er  Town  Bee.,  1753-83,  pp.  161-2. 

'  Incloding  two  for  Mnddy  River  and  Rumny  Marsh. 

•Boetm  Town  Bee.,  1660-1701,  pp.  204-7.  In  1808  Newark,  N.  J.,  had  7 
constables,  2  sorreyors  of  highways,  and  31  ovemeers  of  highways.  See 
Newark  2biro  Bee.,  194-6. 


CHAPTER  HI. 

THE    TOWNSHIP    AND    ITS    DIFFERENTIATED 

FORMS  IN  THE  MIDDLE  AND  SOUTHERN 

COLONIES. 

I.— The  Tithing. 

The  townsliip  in  its  New  England  form  is  of  paramount 
interest  to  the  sUulent,  both  on  awoiiiit  of  tlie  invaluable 
services  which  it  rendered  during  the  long  jKriod  of  prepara- 
tion for  uationul  union,  iind  on  atrount  of  the  influenee  which 
it  has  exerted  on  local  institutions  elsewhere  in  the  United 
Statfs.  Nevertheless  during  the  colonial  era  several  of  the 
allied  organisms  have  a  history  by  no  means  unimportant. 
This  is  so  particularly  of  the  manor  and  the  parish.  On  the 
other  hand  the  tithing  as  a.  local  division  seema  never  to  have 
been  permanently  transplanted  to  American  soil.'    Tithingraeu 


'  Thhiiig*  seem  to  have  cxiated,  however,  in  Maine.  Sir  Ferdiimndo 
Gorges,  in  dewrlbin^  the  form  of  government  estuMished  there,  declares 
thill  he  "divided  the  whole  into  eii^ht  Uiiliwicks  or  counties,  and  those  again 
into  tiixteen  iscTcrul  hundreds),  consequently  into  piiriithes  and  tithings,  88 
people  did  in(!re.-ii>c  and  the  provinceij  were  inhaldted."  Further  on  he 
adds:  "Every  hundred  shall  have  two  head  cointables  Hsaigned  them,  and 
eyery  parish  one  coniilahlc  and  four  tilhingroen,  who  shall  give  actx)um  to 
the  constable  of  the  parish  of  the  demeanor  of  the  householders  within  his 
tithing,  and  of  their  several  families.  The  con!<tal>le  of  the  ])ariKh  shall  render 
the  same  account ...  to  the  constables  of  the  hundred  ..  .who  shall  present  the 
same  to  the  lieutenant  and  juvticeg  at  their  next  sitting,  or  before  if  cause 
require,"  etc.  See  Gorges,  Dexriplum  of  Xnc  England  in  3  Miim.  Jluit.  Coll., 
VI,  pp.  83,  85,  Here  the  lilhingnian  seems  to  be  subordinate  to  the  parish 
ootistable  just  as  the  latter  is  subordinate  to  the  constables  of  the  hundred ; 
bat  is  the  tithing  a  personal  or  a  territorial  division  of  the  parish  7 
100 
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were  regular  offit-ers  of  tlie  New  England  town ;  and  they  also 
appeared  elsewhere  in  the  tx>lonies."  Moreover  in  one  instance, 
at  least,  we  find  something  very  like  the  jwrsoiial  leothung  of 
Saxon  days — a  nnion  of  heads  of  families  for  police  purposes. 
In  1G82  the  general  court  of  Plymouth,  for  the  lietter  regula- 
tion of  the  Indians  and  that  they  "  may  be  brought  to  Hue 
orderly  soberly  and  dilligently,"  enacted  that  in  each  town 
where  Indians  live  "  some  one  able  discreet  noan  "  should  be 
appointed  by  the  court  of  assistants  to  have  ovci-sight  of  such 
Indians.  The  overseer  and  tlie  Indian  tithiugmeu  of  the  town 
were  to  constitute  a  court  for  trying  causes  betwixt  Indian  and 
Indian  "capitalls  and  titles  vnto  lands  unely  excepted  ;"  and 
they  were  to  appoint  constables  of  the  Inilians  yearly  to  attend 
the  court  and  serve  its  pi*ocesses.  Also  it  was  ordered  "  that 
in  each  towne  whore  Indians  doe  reside  euery  tenth  Indian 
shalbe  chosen  by  tiie  Court  of  Assistants  or  said  ouerseer  yeerly 
whoe  shall  take  the  Ins|Mjction  care  and  ouersight  of  his  nine 
men  and  present  thcire  faidb  and  niisdeinenors  to  the  ouerseer 
which  said  ouerseer  sliail  keep  a  list  of  the  Names  of  the  said 
Tithing  Men  and  those  they  shall  haue  the  charge  of  and  the 
said  tithingmen  shalbe  Joyned  to  the  ouerseer  in  the  Ad- 
minnestration  of  Justice  and  in  hearing  and  determining  of 
causes  and  incase  the  Tithingmen  doe  not  agi"ee  with  the 
ouerseer  in  any  case  that  may  come  before  them  in  Judg- 
ment then  the  said  ouerseer  shall  haue  Negatiue  voyce  and 
such  case  shalbe  remoued  to  be  determined  by  the  court  of 
Assistants." ' 

This  is  certainly  a  very  curious  revival  of  the  most 
ancient  form  of  the  tithing,  but  the  name  seems  never,  as 
in  tlie  old  country,  to  have  been  used  here  as  the  de.sig- 
nation  for  a  district  or  territorial  area  identital  with  the 
townshii>  itself. 


Tor  exam|i!e  in  Maryland:  see  Dr.  Adams,  Smon  rt<Ainym«i», p.  8,  citing 
Bacon't  Ixtxea  of  Md.,  ili.  II,  12. 
'  Plj/m.  Ool.  Rm.,  XI,  252-3.    Cf.  Dr.  Adnnis,  Saxon  TUkmgmth,  9-10. 
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II. — Dutch  Colosies  and  Village  Cohmunities. 

The  history  of  local  iustitutions  in  the  Middle  Colotnes, 
and  more  especially  in  New  York,  presents  some  very  curious 
features.  It  is  exceedingly  interesting,  for  example,  to  see  the 
feudal  tenures  of  Eurojie,  transpliinte*l  directly  to  the  banks  of 
the  Hudson.'  In  1629  the  Diit^-h  West  India  Company,  with 
tlie  sanction  of  the  SUites  General  of  Holland,  instituted  in 
New  Netherland  the  celebrated  "colonies"  or  manors  under 
the  proprietorship  of  "  i>atroons."  In  the  "  Freedoms  and 
exemptions"  granted  by  the  Assembly  of  XIX  in  that  year, 
it  was  provided  that  any  person  who  should  within  four  years 
after  giving  notice  to  any  of  the  Chaml)ers  of  ttie  Company, 
plant  a  colony  of  fifty  souls,  upwards  of  fifteen  years  old, 
should  be  acknowletlged  as  a  patroon,  and  be  "  permitted,  at 
such  places  as  they  .shall  settle  their  colonies,  to  extend  tlieir 
limits  four'  miles  along  the  shore,  that  is,  on  one  side  of  a 
navigable  river,  or  two  miles  on  each  side  of  a  river,  and  so  far 
into  the  country  as  the  situation  of  the  owupiers  will  permit." 
The  spaces  between  the  ctilonies  were  reserved  by  the  ComiKiny 
for  such  disposition  as  they  should  see  fit;  but  no  person  was 
to  Imj  allowed  to  settle  within  "seven  or  eiglit  mih's"  of  the 
colonies  without  tiieir  consent,  except  tliat  the  Comuiander  and 
Council  for  gotxl  reasons  should  order  otherwise.* 


'  .\  mere  resume  of  the  mibjet-'t  of  locnl  inittltulions  in  New  NtllnTlam]  ia 
here  ntlempted.  The  whole  subject  is  treated  at  length  from  the  suiircefi  ia 
the  Dutch  ViUage  Ocnnmamtiet  on  The  Hudson  River  by  Mr.  Irving  Elting,  to 
which  I  am  chieflr  indebted.  The  lending  authorities  are  O'Callughun, 
Hitlory  of  yea  Netherland,  and  Brodhcad,  History  of  New  Turk,  vol.  I ;  while 
original  materials  will  be  found  in  Doeumenia  Relating  to  the  Golonial  Hixlun/ 
1^ Sett  York;  volumes  XIII  and  XlV'of  tlieeoUection,  edited  by  Mr.  Fcrnow, 
are  devoted  entirely  to  the  towns  and  settk'nieiils  on  Long  Isliind  and  the 
Hodiion  and  Mohawk  rivers.  The  Ilollunil  ducuments,  cumprised  in  volumes 
I  and  II,  contain  much  matter  relative  to  the  patrooua. 

'Sixteen  English  miles. 

'See  tyCallaghau,  Hutory  of  New  NetherlanJ,  112-20,  where  the  "  Freedoms 
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No  rights  of  self-government  were  granted  the  colonists, 
though  they  were  exempted  from  taxation  f(tr  a  jwriixl  of  ton 
years.  They  were  required  to  serve  tlie  jiatroon  during  the 
term  for  which  they  luwl  bound  themselves;  and  should  they 
leave  him  the  com|)any  engaged  to  do  everytiiing  in  tlieir 
power  to  apprehend  and  deliver  them  to  their  master.  The 
patroon  was  granted  his  lane!  a',  a  perjiftual  inheritance, 
together  with  the  "  fruits,  rights,  mines,  and  fountains  therof," 
besides  a  mono])oly  of  the  "  fishing,  fowling,  anil  grinding." 
To  him  bekingwl  also  the  lower  jiirisJietiou,  with  ap{wal  to 
the  Commander  and  Council  from  the  judgments  of  his  court 
for  upwards  of  fifty  guilJers — about  twelve  dollars. 

Thus,  unfortunately,  were  established  in  the  New  World 
institutions  which,  says  the  historian  of  New  Netherlaud,  bore 
"all  the  marks  uf  the  social  system  which  prevailed  at  the 
time,  not  only  among  the  Dutch,  but  among  the  other  nations 
which  had  adopted  the  civil  law.  The  '  colonies '  were  but 
transcripts  of  the  '  lordships '  and  '  seigneuries '  so  common  at 
this  period,  and  which  the  French  were  establishing,  contem- 
poraneously, in  their  possessions  north  of  New  Netherland, 
where  most  of  the  feudal  a])peudages  of  high  and  low  jucisdir- 
tion,  mutation  tines,  pre-emption  rights,  exclusive  moni>polies 
of  mines,  minerals,  water-courses,  hunting,  fishing,  fowling, 
and  grinding,  which  we  find  enumerated  in  the  charter  to 
patroons,  form  part  of  the  civil  law  of  tiie  country  at  the 
|)resent  day." ' 

Natumlly  a  policy  which  denied  to  the  settlers  who  shoidd 
quit  their  n.ative  land  to  face  the  toils  and  dangers  of  the 
savage  wilderneas,  the  liberties  which  they  had  enjoyed  at 
home,  was  not  favorable  to  tlie  prosperity  of  the  Company. 
It  was  found  expedient,  therefore,  in  1(540,  to  grant  a  new 
charter,  which,  besides  mollifying  the  privileges  of  the  patroons. 


ami  Exemptions"  are  printed;  also  Brodbead,  HUtory  of  yea  York,  1, 196-8; 
llxtard's  AniiaU,  21-2. 
'O'Qillaghan,  HiaL  of  New  Nelherland,  120;  cf.  lb.,  390-91. 
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created  a  uew  class  of  |>roprietors.  "Whoever  should  hereafter 
convey  himself,  and  five  souls  over  fifteen  years  of  age,  to  New 
Netherland,  was  to  l)e  aekuowlwlj^ed  a  '  master  or  eolotiist,"  and 
entitled  to  claim  one  hundred  raorgen,  or  two  hundred  acres 
of  land,  with  the  [trivilege  of  huntinjj  in  the  public  forests  and 
fishing  in  the  jiublic  streams.  If  by  these  means,  the  settle- 
ments of  masters  or  free  colonists  should  so  increase  as  to 
l)ecome  towns,  villages,  or  cities,  the  Company  was  bound  to 
confer  subaltern  or  municipal  government  on  them,  to  consist 
of  magistrates  and  ministers  of  justice;  which  were,  however, 
'to  be  selected  and  chosen  by  tiie  Director-gen<>ral  and  council, 
from  a  triple  nomination  of  the  best  qualified  in  the  sjiid  towns 
and  villages,  to  whom  all  complaints  and  suits  arising  witlu'n 
the  district  shall  be  submitted;'  but  from  these  courts, as  well 
Its  from  tliose  of  the  Patroons,  an  a|)peal  was  to  lie  to  the 
Director-general  and  council,  when  the  sum  in  dispute  exceeded 
one  hundred  guilders,  or  forty  dollars,  or  when  infamy  might 
attach  to  the  sentence;  as  well  as  for  all  judgments  in  criminal 
proceetlings,  when  the  same  was  allowed  by  the  custom  of 
Fatherland." ' 

By  this  charter  of  liberties  lix'al  self-government,  such  as 
had  existed  in  Holland,  was  intriHlucetl  into  the  New  World. 
Gradually  a  large  runnlR^r  of  hamlets  and  villages  sprang  up 
in  New  Netherlaud,  particularly  on  Long  Island,  possessing 
their  own  magistrates  and  managing  their  own  lood  business.' 
In  their  economic  aspect  th&se  were  veritable  mark-societies, 
closely  allied  in  character  to  the  New  England  town-comnin- 
nities,  but  trausjilauted  directly  to  American  soil  from  the 
Teutonic  fatherhmd  of  the  English  race.*  Each  village  had 
its  "boucries"  or  house-lots,  its  cf)mmon  fields  and  pastures, 
and    its  folkmoot   for   the   ordering   of  its  dometitic  ail'aii's. 


•O'CiiIlBKhan,  Hirt.  of  .Vne  Nttharland,  220;  cf.  Bmdliead,  llitt.  of  Nat 
York,  1,311-12;  Dor.  RtLlo  Cbl. Uitt.of  N.  Y.,  I,  119-23.  Cf.y6.,401-o  for 
Uie  Liberlie*  of  1(550. 

'O'CulUghan,  HuL  of  Sea  Selherlaud,  390-3. 

•This  point  \»  euipliasized  by  Kiting,  Dutch  ViUage  Cummuniliti,  G7-8. 
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Under  the  Ik^Iish  rale  town  and  oonntv  government  was 
instituted ;  bat  there  was  little  arbitranr  interference  in  the 
management  of  local  matters.  Instead  of  the  colonies  of 
patroons,  in  some  instances,  manors  on  the  English  model 
with  courts  leet  and  baron  were  substituted  or  established ; ' 
and  the  ^rstem  of  common  land-holding  survived  in  some  of 
the  New  York  towns  to  the  present  century.* 

III. — The  Tows  of  the  Duke's  Laws. 

After  the  English  conquest  of  New  Xetherland  in  1664  a 
body  of  laws  was  promulgated,*  primarily  for  the  government 
of  Long  Island,  but  subsequently  enforced  with  some  modifica- 
tions in  other  parts*  of  the  territory  claimed  by  the  Duke  of 
York.*    By  this  code  was  established  a  system  of  local  govem- 


'  Lodge,  Short  History,  327-S;  Elting,  16-17.  Manore  continned  to  be 
granted  after  the  general  abrogation  of  feudal  tennres.  See  Sir  William 
Johnson  to  Gov.  Golden,  April  4,  1769,  in  O'Calla^jhaD,  Doe.  HitL  y  -V.  I'., 
II,  543.  Governor  Fletcher  was  notoriously  lavish  in  grants  of  land.  See, 
in  connection  with  the  Cortlandt  and  Livingston  manors.  Doe.  Rd.  to  CoL 
Hul.  o/S.  T.,  IV,  823-3.  For  grant  of  Grimstead  manor,  with  conrts  baron 
and  leet,  see  76,  III,  72.  The  manors  of  Renaselaerswyck,  Livingston,  and 
Cortlandt  sent  each  a  representative  to  the  .VsseraMy :  lb.  VIII,  ■1-14;  Doe. 
HitL  of  X.  Ft  II,  937.  On  the  manors  of  Van  Rensselaer,  Gardiner's  Island, 
and  Van  Cortlandt,  see  the  interesting  series  of  papers  by  Martha  J.  Lamb 
in  Magaaiiu  of  American  History,  Vols.  XI,  XIII,  XVI. 

Manors  were  classed  with  townships  and  precincts  in  respect  of  offic«rs 
and  powers  under  the  Province  Laws.    See  Section  IV  of  this  chapter. 

'This  subject  is  disctuised  in  detail  by  Elting,  Village  Gommunititf,  23  ff. 

'  By  Colonel  Xicholls,  deputy  governor  for  the  Duke :  Brodhead,  HisL  of 
New  York,  II,  18,  66-7. 

•Aug.  6,  1074,  Governor  Andros  orders  them  put  in  force:  O'Callaphan, 
Doe.  Rel.  to  Col.  Hitt.  (f  .V.  F.,  HI,  226-7.  Cf.  Dongan's  report,  lb.,  p.  390 
(1686);  also  HUdreth,  II,  44;  Lodge,  Short  History,  296;  Brodhead.  11,273. 

In  1676  the  Duke's  laws  were  enforced  in  the  Delaware  region  "except 
the  constables'  courts,  county  rates,  and  some  other  things  peculiar  to  Long 
Island : "  Harard's  Annals  of  Pa.,  427. 

'  The  region  west  of  the  Delaware,  though  not  included  in  the  Duke's 
grant  was  claimed  as  part  of  New  Xetherland :  Hazard's  Annals,  3o6-7 ; 
Brodhead,  I,  735 ;  II,  15-16,  50. 
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ment  similar  in  spirit  to  that  existing  in  New  England  and 
the  mother  cotintry,  but  }X)8sessing  some  remarkably  novel 
icatures. 

The  governing  body  of  tlie  town  or  parish  consisted  of  the 
constable  and  eight  overseers.'  Four  of  the  latter  were 
elefte<l  every  year  by  a  "  plni'ality  of  the  voyoes  of  the  free- 
liolders,"  and  the  constable  was  chasen  in  the  same  way  from 
among  the  retiring  overseers.  In  case  of  emergency  or  when 
the  constable  wiis  not  at  hand  any  overseer  could  "  take  upon 
him  the  authority  of  a  constable,  provided  that  he  carry  with 
him  the  staffe  of  the  office."' 

The  constable  and  overseere  possessed  l>oth  judicial  and 
legislative  powers.  As  constituting  the  "  Town-Court "  tliey 
could  try  actions  for  debt  or  trespass  not  involving  more  than 
five  pounds ;  or,  if  above  this  amount,  they  could  submit  them 
to  arbitration.' 

It  was  also  enacted  that  "whereas  in  jwrtieuler  Townes  many 
things  do  arise,  which  coucerne  onely  themselves,  and  the  well 
Ortlering  their  Affiiire,  as  the  dispasing,  Planting,  Building 
and  the  like,  of  their  owne  Lands  and  woixis,  granting  of 
Lotts,  Elet-'tion  of  Officers,  Assessing  of  Rates  with  many 
(tther  mattf^rs  of  a  prudential!  Nature,  tending  to  the  Peace 
and  good  Government  of  the  Respective  Townes  the  Constable 
by  and  with  tlie  Consent  of  live  at  least  of  the  Overseers  for 
the  tiiiie  being,  have  power  to  Ordaine  such  or  so  many 
jieculier  Constitutions  as  are  Necessary  to  the  welfare  and 
Improvement  of  their  Towne;  Provided  they  l)ee  not  of  a 
Crimminall  Nature,  And  that  thePenaltyes  Exc-etnl  not  twenty 
Shillings  for  one  OITence,  and  that  they  be  not  Repugnant  to 
die  publique  Lawes,"  such  "eonstitntiona"  being  subject  to 
the  approval  of  the  court  of  sessions  or  the  assizes.* 


'  .Subse<4uently  decreaiied  to  four:  Duke't  Lava,  69. 
'  Duk^t  Lum,  44. 

'  Uuhc'i  iMwa,  3-4,  51 ;  amended,  Ib^  p.  GO. 
•/>ui<'jXaiM,  50-51,  SO. 


TJie  Toian  of  the  Dulce'a  Lavs. 

There  was  a  town-meeting  whose  functions  seem  to  have 
iwmisted  simply  in  the  election  of  officers,  though  they  are  not 
clearly  defined,'  and  thus  the  right  to  enact  hy-laws,  which  in 
the  New  England  towns  was  exercised  by  the  selectmen  co- 
ordinately  with,  but  under  the  authority  of,  the  town -meeting, 
was  by  the  Duke's  code  vt.'Ste<l  in  the  first  instance  exclusively 
in  the  repi-eseutative  boaitl.  Tlie  constable's  position  was 
unique.  It  is  especially  noteworthy  that  while  i^erforming  the 
fiscal  and  jjolice  functions  incident  to  the  utfice  elsewhere  he 
was  here  recognizetl  more  cle^u-ly  than  anywhere  else  in  the 
colonies  as  the  head  officer  and  most  distinguished  {x:rsonage 
of  the  community,' 

The  existing  communal  and  other  local  customs  were  not 
disturbed  by  the  new  laws ;  on  the  contrary  they  were  distinctly 
rec-opnizod  in  elaborate  measl^res  relative  to  the  use  of  the 
common  fields,  the  construction  of  fences,  aud  the  management 
of  the  village  herds.*  But  by  this  very  recognition  and  by 
many  enactments  relative  to  the  powers  of  towns  the  supreme 
authority  of  the  proprietary  government  was  sufficiently 
asserted.  For  example  it  was  found  necessary  thus  to  limit 
the  amount  of  bounties  offered  for  the  killing  of  wolves :  * 

"  Whereas  it  hath  been  taken  into  Consideration  how  great 
Abatement  there  is  in  the  Bates  of  severall  Townes  upon  the 
Account  of  Wolves  discounted  with  the  Constables,  within 
whose  Lymitts  they  are  killed,  so  that  the  Summe  t«  be  col- 
lected doth  not  Answer  the  Expectation  of  tlie  publiok  Charge, 
It  is  Ordered,  that  the  Summe  of  Twenty  five  Shillings  lately 
given  for  a  Wolves  Head  shall  be  reducetl  to  twenty  shillings 
as  formerly,  and  for  Whelps  proportionately,  and  that  for  the 
time  to  come  for  all  Wolves  whicli  shall  be  killd  within  the 


'DuJee'iLawt,  51. 

'  On  the  eontstable'g  duties  and  powers  see  the  Duke'i  Law*,  21-2,  3,  4,  5, 
9,  10.  15,  4.%  69. 

'DvU;  Imw;  15-17,28. 

'The  bounty  for  wolves  is  a  conslantlv  recurring  iteui  of  expcDiiiturc  ia 
all  tiie  New  EnglanU  town  records. 
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Bounds  of  any  Towue  ujKin  Long  Island  and  parts  adjacent, 
tlie  one  half  of  the  Charge  shall  bee  borne  Ivy  the  Towne  and 
tother  by  the  Publick ;  It  is  also  Ortlcreit,  That  each  Towne 
bee  obliged  for  the  preservacoii  of  their  Stock  anrl  Cattle  to 
niuke  and  maintiiin  Wolve  pUts  whieli  are  to  Ijee  directed  by 
the  resjiective  Oificers  of  tbe  Townes  to  whicli  they  do 
belong.'" 

The  following  provision  reveals  anotber  of  the  exigencies 
of  pioneer  life  : — 

"  It  is  likewise  Onlered,  In  regard  of  the  great  Inconveni- 
ence and  Detay  of  Feed  for  Horses  and  Cattle  in  the  Woods 
by  the  increase  of  the  Bni^h  or  Under  wood,  which  is  siiffred 
to  grow  up  without  any  care  taken  to  sulxhie  the  same,  That 
fonr  Daves  be  appointetl  once  every  yeare  for  all  the  Inhabi- 
tants of  the  Townos  upon  Ijong  Island  and  Preeinets,  from 
the  Age  of  l(j  to  60  (except  those  exempted  by  the  Law)  to  go 
into  the  Woods  to  cutt  the  said  Brush  or  Under  wood,  the 
time  to  bee  at  the  discretion  of  the  Otlicers  of  each  Towne, 
and  whosoever  shall  faile  therein,  each  particular  person  shall 
pay  for  every  dayes  default  the  value  of  five  shillings." ' 

The  parish,  as  the  town  in  its  ecclesiastical  aspect  was 
stylcil,  had  a  distinct  organization.  At  its  head  stood  the 
constable  and  overseers,  who  were  to  choose  yearly  out  of  the 
latter  IkmIv  two  cliurehwanlens.  The  overseers  were  to  have 
clnirgc  of  "  making  and  proportioning  the  Levies  and  Assess- 
ments for  building  and  repairing  the  Churches,  Provision  for 
the  poor,  maintenance  of  the  Minister;  as  well  as  for  the  more 
orderly  niauaging  of  all  Parochiull  affairs  in  other  Cases 
exprest.'"  The  chief  duty  of  the  churchwardens,  as  definetl 
in  the  statutes,  consisted  in  making  presentments  to  the  court 
of  sessions.  On  the  second  day  of  each  term,  they  were 
required  to  "deliver  a  true  presentment  iu  writing  of  all  such 


'iJufa-jiaif),  72(1672). 
'Dwfce'i/xiiM,  73(1672). 
>  DuJte'i  I/ura,  18. 


Cf.  lb,  52-3. 
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misdemeanors  as  bj  Uieir  knowledge  have  been  Committed 
and  not  punished  whilst  they  have  been  Churchwardens. 
Namely,  Swearing,  prophaness,  Siibbath  breaking,  Drunken- 
ess,  fornication.  Adultery,  and  all  such  abominable  Sinnes." 
They  were  consequently  em{>owered  to  compel  the  attendance 
of  the  witness  upon  whose  complaint  the  chaises  'were 
granteil.' 

It  was  the  minister's  temporal  office  to  join  in  marriage,* 
and  keep  a  register  of  births,  deaths,  and  marriages' occur- 
ring within  the  i>arish.  Moreover,  it  was  not  intendid  that  he 
should  neglect  the  cure  of  souls,  his  spiritual  duties  being 
pres<ribe<l  in  the  statutes  with  curious  |>nrticularity.  It  was 
enactetl  that  the  minister  of  "  every  Parish  shall  Preach  con- 
stantly every  Sunday,  and  shall  also  pray  for  the  Kinge, 
Queeue,  Duke  of  Yorke,  and  Royall  family;  .  .  .  Publiquely 
Administer  the  Sacrament  of  the  Lords  Supper  once  every 
Year  at  the  least  in  his  Parish  Cliiireh  not  denying  the  private 
benefit  thereof  to  Persons  that  for  want  of  health  shall  require 
the  same  in  their  houses,  under  tlie  penalty  of  Loss  of  pi-el'er- 
ment  unless  the  Minister  be  restrained  in  point  of  Conscience;" 
neitiicr  shall  he  "  refuse  the  Sacrament  of  Baptism  to  the 
Children  of  Christian  parents  wlien  they  shall  be  tendered," 
nor  admit  persons  of  "scandalous  or  vicious  life"  to  the 
Sacrament.* 


•  Duki^i  Lam,  19. 

'  Dukr't  Ltiw»,  19,  .36-7. 

*Du*<r'«  Imim,  i:i-14. 

*Z>uA««  iMKf,  18-19.  On  the  Diike  of  York's  Code  see  aUo  Brodhead, 
BiM.  oj  X  r.,  II,  02  e.;  Hildrctli,  II,  44  ff. 

By  the  Pniviiief  Laws  Xew  York  city  and  certain  other  cities,  counties, 
manors,  and  prcciocts,  were  nulhurized  each  (o  choose  two  churiliwnrdens 
and  ten  vestrymen.  ThochurcliwnrdeM  wereexo/fctooverecersof  the  jioor; 
anil  the  vestrymen  together  with  any  two  justices  could  lay  a  reaitonahle 
tax  for  church  purpoxea :  Van  Sciiauck,  Latct  of  X.  Y.,  I,  10  (lliU.'l);  some 
modilieaiions  in  Dumber  of  veslr^'meu  and  in  other  detuiU  were  made  by 
suhsequeut  acta:  lb.,  I,  64  (1704),  267,  etc. 
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lY. — The  Town  of  the  New  York  PnoviNCE  Laws. 

The  Duke's  code  remained  in  force  until  some  time  after 
tlic  estjiblishmeiit  ot'  t!ie  royal  government,'  There  was  no 
interruption  in  the  eontinuity  of  local  institutions.  On  the 
contrary,  immediately  after  the  n.'volutiouary  jjeriod,  the  exist- 
ing eliartei's,  jnitents,  and  jirivileges  of  all  cities,  manors,  and 
towns  were  expressly  confirmed; '  and  from  these  beginnings 
was  ultimately  develoj>e<l  the  admirable  system  of  local  govern- 
raeut  which  New  York  still  possesses. 

By  a  statute  of  1691  it  was  enacted  that,  since  the  respective 
towns  within  the  province  "  have  distinct  ways  in  their 
imprnvenients  of  tillage  and  pasturage,"  the  freeholders  of 
each  should  be  authorized  to  hold  meetings  for  the  framing 
of  "  prudential  onlers  and  rules  "  relating  to  these  matters. 
At  the  same  time  it  w.'is  provi<leil  that  three  surveyors  of  fences 
and  highways  should  be  elected  in  each  town.* 

In  the  law  just  cited  only  ioums  are  specifically  mentioned  ; 
but  as  a  rule  manors,  precincts,  districts,  and  towns,  for  the 
purposes  of  local  government,  arc  treated  as  co-ordinate  bodies, 
with  substantially  the  same  offices  and  powers,'  thongh  occa- 
sionally the  town  appears  as  a  superior  organ iaation." 


'Prolwldy  iinli!  1691:  0'Canaghan,InlroduetionloJoumaUoft]u;Le(fi»latife 
Conneil  of  N.  Y.,  I,  p.  v. 

» Act  of  May  6,  1691 :  Van  Schaack,  Lam  0/ A'ro  Tork,  I,  2-3.  The  com- 
(litation  of  Van  Sc'liaack,  2  vols,  fol.,  New  York,  1774,  i»  my  principal  MJUrce 
for  the  institutions  of  the  Province  during  the  eighteenth  cenliiry.  For  the 
lonn  of  n  i.o)>y  of  this  scarce  book  I  am  indebted  to  the  courtesy  of  Mr.  8.  T. 
Vide  of  nuffolo,  N.  Y. 

•  \'an  Schaack,  Laws  of  N.  Y.,  I,  3-4.  Fence  viewers,  howcTcr,  were  subse- 
qaently  made  distinct  officers  uf  every  town,  manor,  and  precinct :  76.,  I,  200. 

'Thus  Dutchess  county  was  divided  into  precincts  with  the  same  jiowers 
»s  towns:  Van  Schnack,  Im\c»  of  N.  Y.,  I,  190-1.  Ulster  county  had  both 
precincts  and  towns  with  equal  powers:  76.,  II,  468,  570,  ti92.  There  were 
also  precincts  in  Oranj;e  c«)unty  :  76.,  II,  448.  Albany  and  Tryon  counties 
were  divided  into  district*  with  the  u-^unl  powers  of  towns:  76.,  II.,  6!<6. 

'Cumberland  county,  for  instance,  had  both  towns  nnd  districts,  but  the 
latter  were  to  be  retained  only  until  "erected  into  townships  by  letters 


The  Town  of  (he  New  York  Frovivce  Lau-g. 
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On  the  nineteenth  day  of  Juup,  1703,  a  law  was  passed 
which  marks  an  inijiortaiit  e])(H'li  in  the  liistory  of  English 
institutions;  for  by  it  was  created  the  es.«ential  feature  of  that 
system  of  representative  townsliip-eounty  government  wliieh 
now  constitutes  tlie  highest  type  of  local  organization  in  the 
TJnitetl  States:  a  vigorous  town  government  possessing  all 
necessary  means  of  self-help,  co-ojwrating  with,  and  in  some 
measure  dependent  upon,  a  strong  county  ailniiiiislration. 

The  act  provides  that  each  town  shall  annually  elect  from 
the  freeholders  tiierein  two  assessors,  one  collector,  and  a 
supervisor;  and  the  latter  is  significantly  described  as  one  "to 
compute,  ascertain,  examine,  oversee,  and  allow  the  contingent, 
pubiick,  and  necessary  charges  of  each  cdinity  " — the  function 
which  everywhere  still  constitutes  the  chief  business  of  the 
county  board.' 

The  supervisors  are  required  to  hold  annual  and  sjwcial 
meetings  at  the  county  town  for  the  dLscliarge  of  their  fiscal 
duties;  but  in  their  resju'ctive  toxuiships  they  have  few  iiide- 
j)endont  functions  to  perfnrin,  except  that  each,  with  the  col- 
lector and  assessors,  is  responsible  for  the  collection  of  the  quit 
rents  fur  which  the  inhabitants  are  liable.' 

The  tuwu-nieeting,  as  we  have  seen,  is  a  folkraoot  with 
limited  legislative  powers ;  and  it  is  authorized  to  levy  taxes 
for  the  construction  of  pmnds  and  public  buildings.' 


patent  under  tlie  grenl  wnl"  iif  llie  f>olony:  Van  Schaack,  Lavxnf  N.  Y.,  II, 
701.  So,  likewise,  llie  vurions  nnmors  ure  usniilly  recognized  ua  eqnal  to 
towns  as  civil  l>o<IicH;  but  ivlit-n  Mi|><Tvimr«  vpere  finst  ereitte*!,  nmnore  were 
not  given  equal  rfpresenlulioii  «in  ilie  coiuilv  boiinl:  /6.,  1,  o4. 

'  Only  towns  were  by  tlii»  ai  1  allowed  lo  liave  each  a  i>u|iervi»or;  while  the 
'  freeholders  of  every  niamir,  lil)eily,  jurisdiction,  precinct,  and  out-plnnta- 
tion  could  join  their  votes  with  thutte  nf  llie  next  acyacent  toum  of  the  county 
for  choice  of  superviiior;  but  llu-  manor  of  Rensselaerswyck  was  to  have  one 
of  its  own:  Van  Srhaaek,  Lokk  of  A'.  Y.,  I,  5-1.  Subse<|uenlly,  liuwevcr. 
Dearly  all  ineqniililies  were  removed  by  special  acts  relating  to  particular 
places. 

'  Van  Schaack,  Law*  of  N.  Y.,  I,  56.  Later,  special  officers  for  collection 
of  the  quit  rcniH  might  be  elected  :  lb.,  4U4, 

•  Van  Sihaack,  Lavit  of  N.  Y.,  I,  30,  291. 
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The  township  officers  are  all  elected  by  the  freeholders 
and  are  nearly  (he  same  as  are  still  chosen  in  town-meetings 
thronjjhout  the  West.  Besides  the  suj>ervi8or,  a-ssessurs,  (x>l- 
leetors,  surveyors  of  highways,  and  fenc«  viewers,  already 
mentiiHietJ ;  there  are  also  a  clerk,  overseers  of  the  poor,  con- 
stal)les,  pound  ma:jters,  and  olBcera  to  look  after  the  estates  of 
persona  dying  intestate.'  Bnt  several  of  these  functionaries 
are  not  instituted  for  all  towns  or  other  districts  by  gcncml 
law.'  The  provincial  legislation  of  Jsew  York  is  peculiar  in 
this  regard  that,  in  every  branch  of  hx-al  administration,  special 
statutes  for  particular  ])laces  are  enacted,  so  that  it  is  sometimes 
nearly  impossible  to  sjiy  whether  a  given  office  or  function 
exists  in  all  cases. 

Such  was  still  the  general  character  of  township  oi^nization 
in  1777  ;  and  the  state  constitution  of  that  year  provides  that 
all  towu  officers  hitherto  chosen  by  the  jvooplc,  "  shall  always 
(Xiutinue  tt>  be  so  eligible,  in  the  manner  directed  by  the  present 
or  future  acta  of  the  legislature."* 

V. — The  Manor. 

The  manorial  system,  as  we  have  seen,  flourished  in  New 
York  under  the  Dutch  as  well  as  under  the  English  rule. 
On  the  other  hand  it  met  with  little  favor  among  the  New 
England  colonists,  who    preferred    compact  village    life  and 


'  Clerks,  overseers  of  the  poor,  and  persons  to  look  ofter  estateo  are  author* 
ized  for  all  towns:  Van  bchnack,  Lam  of  H.  Y.,  1, 14-13,  S24~5;  II,  756, 
676. 

'  Every  town,  manor,  (li.strict,  or  precinct  probably  had  one  or  more  con- 
stables, but  I  do  not  tind  it  so  stutcd,  except  by  iniplicution  :  Van  Srhn.ick, 
Laua  of  y.  Y.,  I,  240,  3o9,  821 ;  11,  681>,  702.  (.'onBtnbles  were  npiJointed  by 
the  ocsiitons  in  I>iitclics»  ami  Oriiiigc  counties:  lb.,  I,  246.  In  .\lbany  :ind 
Tryon  counties  the  scwiun-i  could  increuKe  the  number:  lb.,  11,  O'M.  Uver- 
secrM  uf  cliimuevh  arc  niitiiurized  fur  the  manor  of  Kvusiclneriiwyck :  lb.,  II, 
bC'J.     So  alHO  in  ^hcnectady,  Albany  county  :  lb.,  I,  144. 

•Poore,  CItarten,  II,  1337. 


The  3Tanor. 
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small  estates  to  the  vast  plantations  and  isolated  homesteads 
so  pr(!valcnt  in  the  middle  and  sonthern  provinces.  The 
Couufil  for  New  Engliiud,  however,  under  the  powers  granted 
thein  in  the  charter  of"  1620,  resolveil  to  divide  tlie  country  into 
"counties,  baronies,  hundreds,  and  the  like,"  The  baronies 
were  to  be  governed  by  their  stewards  and  other  inferior 
ministers,  who  were  to  have  assigned  them  the  jwwer  o(  high 
and  low  justice.  Furthermore  the  lords  of  counties  were  to 
have  power  to  subdivide  tln'ir  districts  into  manors  and  lord- 
ships in  such  waj-  "  as  to  them  should  seem  best  giving  to  the 
lords  thereof  power  of  keeping  of  Courts,  and  leets,  as  is  here 
usetl  in  England,  for  the  determining  of  petty  matters,  ansing 
between  the  lords,  and  the  tenants,  or  any  other.'' '  This 
scheme  of  government,  so  far  as  the  proiwsed  manors  were 
concerned,  ciime  to  nothing. 

The  power  to  erect  manors  with  coui'fs  baron  and  view  of 
fninkpludge  was  likewise  bestowed  upon  the  proprietary  of 
Pennsylvania  by  the  charter  of  1681 ;'  and  under  tliis  grant, 
it  is  probable  that  manors  exercising  jurisilictiou  according  lo 
the  English  miKlel  were  actually  set  up.' 

By  the  first  charter  of  Carolina,  1663,  power  is  likewise 
conferretl  njx>n  the  proprietors  to  erect  manors  with  courts 
leet,  courts  baron,  and  view  of  frank[dedge.*  And  again  in  the 
Fundamental  Constitutions  of  1669 — that  marvelous  instru- 
ment drafted  by  Locke  for  Shaftesbury — provision  is  made  for 


'  See  the  Duemery  mid  Planlalion  of  AVv  Enyland  in  2  Mau.  Hut.  CM.  IX, 
pp.  22-3.  Cf.  nittory  of  Ontnlt  under  the  Oreat  OouneUfor  yew  England,  by 
Samuel  F.  Haven  in  Lowell  In»t.  Leduren,  144. 

'Poore,  Chnrters,  II,  1614. 

'See  Gould,  Local  Oort.  in  Pol,  in  Penngytvania  ^fagaane,  VI,  162,  note  4. 
VarioUB  large  estates  in  Pennsylvania  were  styled  " manors;"  but  whether 
they  jKwsessed  jurisdiction  I  am  unable  to  say.  For  example  Gilbert's  or 
DougliiB'  manor  fornuTly  in  Philadelpliia,  and  now  in  Montgomery,  C'onuly : 
Pa.  Mngiizine,  III,  4.^3;  Pa.  Col.  Rec,  V,  235;  also  the  manor  of  Springets- 
bury,  north  of  Philadelphia:  Pa.  OoL  Ree.,  XV,  541. 

'  Poore,  Cluirleri,  II,  13S8.    A  similar  provision  is  contjiined  in  ihc  snipple- 
menlary  charter  of  1605 :  lb.,  1390. 
8 
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the  creation  of  manors.  The  whole  province  is  erected  into 
a  palatinate  "as  large  and  aniple  as  tlie  county  palatine  of 
Durham,"  with  the  senior  proprietor  as  count.  The  entire 
jurisdiction  is  to  be  divided  into  counties ;  and  every  county 
into  eight  seignories,  eight  baronies,  and  twenty-four  colonies, 
the  latter  arranged  in  four  precincts.  Each  seignory,  bnroiiy, 
and  colony  respectively  is  to  comprise  twelve  thousand  acns. 
The  seignories  are  to  belong  to  the  proprietors,  the  baronies 
to  the  inferior  nobility,  and  the  colonies  to  the  common  free- 
men. For  each  anmty  tlie  proprietors  are  to  apjxiint  one 
landgrave  and  two  caziques,  who  are  to  constitute  an  hereditary 
nobility.  To  each  langrave  four  baronies,  and  to  each  caziquc 
two  baronies,  are  to  lie  assigned.  Manors  also  may  be  erected, 
each  of  which  shall  contain  not  less  than  three  thousand  acres. 
The  loixl  of  every  seignory,  barony,  or  manor  may  have  a  court 
laet  with  criminal  and  civil  jurisdiction;  and  very  considerate 
provision  is  likewise  made  for  a  class  of  praedial  serfs  or  "  leet- 
men,"  whose  status  shall  be  hereditary,  thou<^h  just  how  this 
feature  of  the  constitution  is  to  Ik?  realizwl  does  not  clejirly 
appear.  But  we  have  here  to  do,  not  with  a  living  organism, 
but  with  the  impracticable  ideal  of  a  philosopher.  "  For  all 
}>ractical  purposes  Locke's  constitution,  witli  its  elaborate 
details  and  minute  provisions,  might  as  well  have  never  existed. 
In  dealing  with  it,  we  are  discussing,  not  an  integral  portion 
of  the  history  of  Carolina,  but  ratlier  a  peculiar  episu<le  in  the 
history  of  political  thought."' 

But  it  is  in  Maryland  that  manorial  institutions  attained 
their  fullest  development  in  this  country.  The  charter  of  1632 
granted  to  Lord  Baltimore  and  his  heirs  license  "  to  erect  any 
parcels  of  land  within  the  province  aforesaid,  into  manors,  and 
in  every  of  those  manors,  to  have  and  to  hold  a  court  baron, 
and  all  things  which  to  a  court  baron  do  belong ;  and  to  have 


n 


'  Dovle,  EnglUh  Colonia,  I,  335;  Bancroft,  J[i*L  of  U.  S.,  I,  412  ff. ;  Hil- 
dreth,  Hitt.  of  U.  6'.,  II,  30  ff. ;  Poore,  Charteri,  II,  1397  ;  A'urlh  CaroHna  Col. 
lUcordi,  I,  187  ff.;  Hawks,  UUL  o/ N.  C,  II,  182  ff. 
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and  to  keep  view  of  frankpledge,  for  the  conservation  of  the 
peace  and  better  government  of  those  parts,  by  themselves  and 
their  stewards,"  or  others  properly  deputed.'  In  consequence 
of  this  license,  in  1(>36  the  proprietary  included  in  his  "con- 
ditions of  plantations  "  addressed  to  Governor  Leonard  Cal- 
vert, the  following  order  : — 

"And  We  Doe  further  will  and  authorize  yoii  that  every  2000 
acres,  and  every  3000  acres,  and  every  1000  acres  of  Laud  So 
to  be  passeil  or  Gninted  as  afores*  uuto  any  Adveuturor  or  Ad- 
venturors,  be  erected  and  createil  into  a  Manoi'  to  be  ealletl  by 
such  name  as  the  Adveuturor  or  Adventurors  shall  desire, 
And  \Ve  Doe  hereby  further  authorize  you,  that  you  anise  to 
be  Granted  unto  every  of  the  Said  Adventurors  within  every 
of  their  Said  Manors  ...  a  Court  Barou  and  Court  Ijcet.  .  .  . 
And  to  the  end  you  may  better  be  Informed  in  what  manner 
to  pass  every  Such  Grant,  Court  and  Courts  as  aforesaid, 
according  to  our  Intention,  We  have  Sent  unto  you  under 
our  hand  and  Seal,  a  draught  of  a  Grant  of  a  Muiior  Court 
Leet,  and  Court  Baron,  and  a  Grant  of  a  fi'rcehuld,  w**"  presi- 
dents you  are  to  follow  changing  oidy  the  .Vdvetiturors  names, 
the  Rents  and  Condltious  of  Plantacon  as  the  Case  Shall 
require."  * 

These  instructions  were  repeated,  with  various  mtxiifications, 
from  time  to  time.'  For  example,  in  1648,  the  proprietary 
requirwl  that : 

"  The  sixth  part  of  the  Land  of  every  Mannor  which  shall 
be  Granted  by  Virtue  of  the  said  Conditions  [transporting 
into  the  province  twenty  persous  in  any  one  year]  shall  be  for 
ever  after  A<'compted  and  known  for  the  demesnes  of  Every 
o{  the  said  Mannors  respectively  which  demesnes  shall  be  set 


'  See  traaslntion  of  charter  in  lioxman,  II,  19;  or  original  I>atin  version 
io  Poore's  Chartert,  1,  81(3;  and  Archiva  of  Md.,  Oauneil  Proeeedingi,  p.  11. 

'Arelui'it  of  Mil.,  CnimcU  Procetdingi,  p.  48. 

'S«e  for  example  Ardum  of  Md.,  fOuncU  Proeeedingt,  pp.  100,  224,  231, 
233,458. 
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forth  in  some  one  Convenient  place  altogether  within  every 
such  mannor  by  distinct  nieetes  and  Bounds  for  that  Purpose, 
and  shall  never  be  Alienate*]  separated  or  lease<l  from  the 
Royalties  and  Lord  of  Lords  of  the  said  Respective  Manners 
...  for  the  time  being  for  any  number  of  years  or  other  term 
exceetling  seven  yean*."' 

Again,  in  IS'il,  certain  Indians  belonging  to  six  ditfcrent 
tribes  desiring  that  a  tract  of  land  called  Chaptioo,  comprising 
eight  or  ten  thousand  acres,  should  be  set  apart  as  a  joint 
reservation  for  them,  the  proprietary  resolveil  upon  the  curi- 
ous experiment  of  erecting  a  manor  for  their  benefit.  It  was 
to  be  styled  Colverton  (Calverton)  manor,  and  have  courts 
lect  and  baron  to  be  held  by  the  lord's  steward.  One  thou- 
sand acres  were  to  be  set  apart  as  lord's  demesnes;  the  remain- 
der woR  to  be  parcellwl  out  by  the  steward  to  such  Indians  as 
sh(udd  desire  the  same,  to  be  held  by  copy  of  court  roll  for 
one,  two,  or  three  lives.  No  copyholder  was  to  i-eeoive  more 
than  fifty  acres,  except  the  "  weri-owanee  or  chief  head  of  every 
of  the  said  six  nations,"  who  was  to  have  not  to  exceed  two 
hundral  acres.'  This  expedient,  by  which  his  lonlship  hoped 
to  bring  the  Indians  not  only  to  "civility  but  also  to  Chris- 
tianity," will  remind  the  reader  of  the  Indian  tithings  of  Ply- 
month. 

Many  manors  were  erected  in  Maryland;  and  their  organi- 
zation seems  to  have  eorre;spotided,  even  in  minor  details,  to 
the  contemporary  manorial  constitution  in  the  mother  country. 
They  were  self-governing  local  bo<lies,  the  free  tenants  being 
still  judges,  jurors,  and  affeerers  for  determining  their  own 
causes.*  Indeed  the  manorial  organization  of  Maryland,  sup- 
plemented by  that  of  the  hundi"ed — which  also  during  the 


^Arehivtt  <^  Md^  Council  Pnetedintft,  224. 

^Ardiive*  c^MiL,  AttarMy  Pneteilingg,  329-.SI. 

*  For  deUtilH  see  the  vuliiable  moiiof^ipli  of  Mr.  .T.  Jolinson  entitled  :  Old 
Marylnmi  Mnnort,  in  J.  II.  U.  Studift,  I,  No.  VII,  lo  wliieh  is  up|H-ntied 
the  "  Records  of  the  court  leel  and  court  bnron  of  St.  Clement's  manor, 
16o9-1672."     Cf.  Browne,  Maryland,  37,  64,  176-8. 
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early  period  attained  a  singular  development  in  this  province,' 
supplied  a  partial  etjuivalent  for  the  local  self-government 
enjoyed  by  the  New  England  cxilouies. 

VI. — The  ViHoiNiA  Parish. 

(a). — Genesijs  of  the  Organization. 

Wlien  the  colonization  of  .America  liegan  in  the  seventeenth 
century,  the  primary  lowil  body  in  the  mother  country  was 
styled  the  parish.  This  was  a  twofold  organization :  eccle- 
siastical on  its  one  side;  temporal  on  the  other.  But  -the 
ecclesiastical  name,  irapoiKia,  neighborhood,  had  superseded 
in  common  use  the  town  or  tun  of  more  ancient  times. 
Furthermore,  during  the  Stuart  reigns,  the  parish,  like  the 
Iwrough,  was  fast  losing  its  original  democratic  character: 
falling,  in  many  places,  into  the  hands  of  a  self-peqH?tuating 
boanl — the  select  vestr)' ;  while  in  otlicrs  the  people,  in  ojwn 
meeting  assembled,  still  exercised  supreme  control  of  their 
own  affairs.  If  we  now  turn  to  the  new  world  we  ol^serve 
a  most  interesting  process  of  institutional  ''selection"  or  adapH 
tation  under  influence  of  diverse  social  or  physical  environ- 
ment. In  New  England  the  temjwral  character  of  the  local 
organization  overshadows  the  spiritual ;  toicn  or  township 
supersedes  parish  as  its  popular  and  legal  designation,  the 
use  of  the  latter  name  being  almost  entirely  restricted  to  the 
community  as  a  body  of  fellow  worshippers.  In  New  York 
there  is  a  nearer  approximation  to  the  contemjwrary  English 
nimlel.  The  dual  cli.iracter  of  the  primary  body  is  clearly 
recognized  in  the  Duke's  Ijaws:  civilly  it  is  a  town;  ecclesi- 
asticidly,  a  parish.  The  duties  of  constable  or  overseers  as 
officers  of  the  town  are  clesirly  distinguished  from  those  of 
constable,  overseers,  or  churchwardens,  as  officers  of  the  parish. 
But  in  both  aspects  they  are  responsible  functionaries  periodi- 
cally chosen  by  the  people  or  their  agents. 


'See  below  Chap.  V,  iv,  (6). 
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But  it  is  in  Virginia,  whiph  in  many  resjxvts  may  be 
regarded  as  tlie  type  of  the  sontliern  ctilonies,  that  we  find 
the  most  complete  reprodnction  of  the  eoii temporary  English 
parish.  Following  is  a  brief  outline  of  its  history  and 
organization.' 

The  woiil  parish  as  the  name  of  a  representative  division 
first  apjiears  in  Hening's  Statutes  under  date  of  1631-2,  M'hen 
the  upjter  and  lower  jKtrisfies  of  ''Elizabeth  Citty  "  are  men- 
tioned as  returning  burgesses  to  the  assembly.'  But  the  earlier 
"plantations"  and  "hundreds" — as  the  first  local  districts  in 
Virginia  were  called — were  doubtless  defado  jwrishes.  Thus 
th(!  very  first  clause  of  the  enactments  of  the  assembly  of  1 623-4 
provides:  "That  there  shall  be  in  every  plantation,  where  the 
people  use  to  meete  for  the  worship  of  Gml,  a  house  or  roome 
sequestered  for  that  puqwse,  and  not  to  be  for  any  tenqxtral 
use  whatsoever,  and  a  place  etn|Mdcd  in,  serjuestered  only  to 
the  Imryal  of  the  dead."'  And  later  in  the  same  enactments 
tlie  word  "  parish  "  seems  to  Ix'  used  instead  of  "  plantation." 
It  is  required  that  every  "  parish "  shall  have  a  public 
granary  to  which  every  planter  of  eighteen  years  and  upwards 
shall  bring  a  bushel  of  corn  to  bo  disjxised  of  "  for  the  pub- 
lique  use  of  the  parish  by  the  major  |iart  of  the  freemen;" 
and  "three  sufficient  men  of  every  jwrish  shall  Ix?  sworne  to 
see  that  every  man  shall  plant  and  teiide  sufficient  of  eoriie 
for  his  family,"  those  failing  therein  to  l>e  rcjwrteil  to  the 
governor  and  council.*  Cluii'ch wardens  of  plantations*  and 
hundreds'  are  mentioned  ;  and  by  the  celebrated  assembly  of 


'  I  Imtc  only  attempted  a  summary.  For  more  detailed  accounta  see  the 
monographs  of  Dr.  Channing  and  Mr.  Ingle  in  the  second  and  third  series 
of  the  J.  i7.  U.SluHiei. 

•Hening,  I,  154. 

•Hening,  I.  122. 

<  Hening,  I,  l^^-6. 

'Hening,  I,  126  (162a-4). 

•Hening,  I,  145  note  (1627).  Cf.  Dr.  Channing,  Town  and  Oaunty  Qnt- 
emmtnlj  43. 
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1619  the  minister  and  church  wardens  are  requii-ed  to  moke 

presentment  of  "all  ungodly  disorders."'  Thus  it  would 
seem  that  the  carlicBt  load  divisions  of  Virginia  were  dual 
organizations  and  denominated  indifferently  plantation,  hun- 
dred,  or   parish.     Subsequently   many  of  tiie  counties   were 

regularly  subdivided  into  parishes.^ 


(b).—  The  Vestry. 

Chief  authority  in  the  parish  was  exercised  by  the  vestry, 
a  body  composed  usually  of  twelve*  of  the  "most  sufficient 
and  selected  men  "  in  the  community.*  In  the  early  jxiriod 
the  vestrymen,  like  the  analogous  selectmen  of  the  New 
England  towns,  were  chosen  "by  the  major  part"  of  the 
parishioners;'   but  later  they  obtained  the  power  of  filling 


'CW.  Rte.  0/  Va^  27.  Chalmers,  Political  Annalt,  I,  60,  says:  "Tlie  eleven 
liundrnlH,  into  which  the  colony  bad  been  divided,  were  now — May,  1620 — 
erected  into  bo  niHny  parishes." 

'80  in  1655  and  again  in  1657-8  the  assembly  ordered  that  all  countien, 
not  yet  laid  out  in  parishes  should  be  80  Kubdivided:  Hening,  I,  400,  473, 
But  when  the  popululion  was  smnll,  an  entire  county  lioniclimea  c-onstituied 
but  a  single  parish.  Thus,  in  1642-3  Northhampton  county,  on  account  of 
its  great  extent,  and  the  "inconvenience  for  the  iuhubiianbi  to  be  all  of  one 
LjMrish,"  was  divided  into  two  piirialies:  Hening,  1,  249.  In  the  same  year 
'Upper  Norfolk  cotinty  was  divide<l  into  three  parishes:  lb.,  I,  250;  also 
Isle  of  Wight  county,  into  two:  lb.,  I,  278.     For  other  examples  see  Ih., 

IV,  ZM,  307,  368.  In  1080  there  were  20  counties;  of  these  11  were  each 
divided  into  two  parishes;  and  2  constituted  each  hut  one:  see  the  certified 
list  in  Col/niial  ReeonU  uf  Va.,  lO.t-4.  Even  in  1781  Thomas  Jeflerson 
writes:  "The  slate,  by  another  division,  is  formed  into  parishes,  many  of 
which  ore  commensurate  with  (lie  counties;  but  sometimes  a  county  com- 
prehends more  than  one  parish,  and  sometimes  a  parish  more  than  one 
county."  NoUa  on  Va.,  148.  At  this  time  there  were  74  (xjunties  in  the 
aUte.     See  also  An  AccouiU  of  Va.  (ax.  1090-8)  in  I  Most.  Hist.  CblL, 

V,  162. 

•  Hening,  11, 25  (1660-1).  44  (1661-2) ;  Beverley,  211 ;  An  Aeeount  0/  Va. 
in  1  AfoM.  HiM.  CoU.,  V,  102. 

•  Hening,  I,  240. 
'Hening,  1,290(1044-5). 
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vacancies  in  their  own  number,  and  thus  became  a  cJose 
corporation  on  tlie  Englisli  nioilcl.' 

Among  the  j»riMeipnl  Hnties  of  tlii;  vestry  were  the  apiMJi'tion- 
ment  of  the  parish  rate;'  the  appointment  of  ehurdiwardeus;' 
the  presentment  of  ministers  for  indnction  by  the  governor;^ 
and  the  providing  of  a  "glebe"  and  a  "mansion  house"  for 
the  parson  at  the  expense  of  the  parish.*  The  vestry  and 
chnrcliwardens  disehargal  also  the  ftmefions  of  (iversecrs  of  the 
poor;"  and  it  was  their  duty  to  provide  for  tlie  "procession- 
ing" of  private  lauds.  For  the  latter  purpose  they  were  re- 
quiretl,  everj'  four  years,  under  direction  of  tlie  c«)unty  court, 
to  divide  the  parish  "  into  soe  many  precincts  as  they  shall 
think  necessary  for  the  neighbors  to  joyue  and  see  each  othere 
niarkes  renewed;"'  and  to  lead  the  "  processitjii,"  in  each 
precinct  they  appointed  two  "intelligent  houus^t  freeholders."' 
In  this  primitive  expedient  for  recording  ix»nndjines  of  private 
estates,  we  recognize  at  once,  in  a  new  form,  the  familiar 
"  perambulations  "  of  both  Old  and  New  England. 

As  elsewhere  the  minister  was  in  dignity  the  first  officer 


'  In  1G61-2  vacancies  were  to  be  filled  by  the  minister  and  vestry :  Hen- 
inj.',  II,  45.  According  to  Bacon's  Laws  vestrymen  were  to  be  chosen  by 
the  inujority  of  the  "freeholders  und  freemen"  every  three  years:  Hening, 
II,  3i>6.  In  1708  the  vfritry  of  Cliarkti  i>.-iriKh  in  York  county  were  elected 
by  the  freeholders  and  househoUlers  "payin  Scntt  and  Lett  in  the  parish." 
Bet  Palmer,  Cat  of  To.  Slale  Papert,  I,  122.  But  in  1781  vseancies  were 
filled  by  co-optation:  Jefferson,  Notei  on  Va.,  183;  An  AecoutU  of  Va.  in  1 
iTau.  HuU  ChlL,  X,  162. 

'Hcning,  IV,  205. 

•Beverley,  211 ;  Hening,  1, 155, 180,  240.  "The  vestry  met  at  least  twice 
a  year  at  the  church,  vestry-honsc,  or  convenient  private  dwelling.  At  the 
Easter  meeting  church-wardens  were  ap|iointed  and  the  accounts  of  the 
preceding  year  examined.  The  meeting  in  the  fall  was  for  the  purpose  of 
apportioning  the  annual  levy."     Ingle,  63. 

♦Ilening,  VI,  90;  Beverley,  211. 

»  Hening,  IV,  206 ;  III,  152 ;  II,  30,  45,  etc.  The  glebe  comprised  usually, 
at  Ie:tst  200  acres.    See  Ingle,  32-5,  for  an  interesting  account. 

•Hening,  II,  267;  IV,  210-12;  VI,  519,  etc.;  Ingle,  64,  65. 

'Heniog,  II,  102. 

•HeniDg,  V,  427. 
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of  tbe  parish.  It  was  his  pnvikfne  to  preside  ia  all  vei>tn- 
jaeedngs ; '  and,  besides  his  ordinarr  spiritual  dudes,  he  ooald 
'  join  persons  in  mainage,  and  was  iw]uire«l  by  law,  sooMtiiiwa 
oo-ordinatelr  with  the  eharch«-anlen$,  reader,  or  cjerk  of  the 
parish  or  ▼estiy,  to  keep  a  register  of  "  iHirialb,  chnstenings, 
and  mairiages."'  The  mmister's  salar>-,  like  all  pablie duties, 
was  pud  in  tobacco.  In  16%  it  w-as  fixed  by  the  legisla*'"^ 
at  sixteen  thoasmd  pounds  a  year  "  beside^  their  la^^  ful  {ter- 
qatsites,"  and  this  law  remained  in  force  until  the  Revolu- 
tion.* But  in  practice  the  vestry  "hired"*  their  minister 
from  year  to  year,  reducing  his  salarj'  to  a  lower  sum  ;  and 
this  was  a  source  of  K>ine  dissatisfaction.  Beverley,  writing  in 
the  beginning  of  the  eighteenth  century,  says:  "The  unly 
thing  I  have  heard  the  elerg}'  complain  of  there,  is  what  thoy 
call  precariousne^  in  their  livings  ;  that  is,  that  they  have  not 
inductiuus  geneniily,  and  therefore  are  not  eiititkil  to  a  fn-e- 
hold;  but  are  liable,  without  trial  or  crime  alleiigvd,  to  Iv  put 
out  by  the  vestry.  And  tliough  some  have  pn'vailc<l  with 
their  vestries,  to  present  them  for  induction,  yet  tlje  greater 
number  of  the  ministers  have  no  induction,  but  arc  enter- 
tained by  agreement  with  their  vestries,  yet  are  they  very 
rarely  turned  out  without  some  great  provocation,  and  llien, 


'Bevcrler,  211. 

■Uvmng,  I,  loo,  158,  ISO,  433.  In  1659-60  it  wns  enacted  thitt  s  rvidsU'r 
should  be  uppoiuted  bv  llie  imrisli,  who  should  report  to  thi- clerk  of  the 
roiiDty  court:  Ilening,  I,  542;  and  in  16C1-2  the  dutjr  wils  imp<)M<<l  u|>oii 
the  "minister  or  reader  of  every  jiurish:"  Hening,  11,54.  Cf.Ib.  Ill,  15,1; 
IV,  42-5;  and  particularly  the  dispute  in  Manioan  Town  Pariidi  in  I'alnier, 
CW,  of  Va.  State  Papert,  I,  114-16,  where  the  minister  re<|iiireil  the  "  Keg- 
iBter  of  Christenings  to  be  delivere*!  up  to  him  out  of  y«  Clerk  of  the  \v- 
try's  hands,  &  in  cuse  he  refused  to  do  it,  he  would  excommunicate  him." 

'Hening,  III,  152  and  note. 

•  "The  jKiwer  of  presenting  ministers  is  in  them,  by  the  law  of  that  roiintry  j 
but  the  law  in  this  point  is  little  taken  notice  of,  by  rcAson  of  a  c-oiilrary 
custom  of  making  annual  agreements  with  the  ministers,  wliiih  ihev  call 
hy  a  c-oarse  enough  name,  hiving  of  the  minister,  so  that  they  s«<ldoni  pn'senl 
any  ministers,  that  they  may  by  that  means  keep  them  in  more  sutyvclioa 
and  dependence  " :  An  AeeourU  of  Va.  in  1  Mats.  Hist.  Otll,  V,  162. 
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if  they  have  not  been  abominably  scandalous,  they  immedi- 
ately get  other  parishes,  for  there  is  no  benefice  whatsoever  in 
that  coun(ry  that  reniain.s  without  a  minister  if  tliey  can  get 
one,  and  no  qualified  minister  ever  yet  returned  from  that 
country  for  want  of  preferment." '  On  the  other  hand  con- 
siderable exasperation  was  causetl  by  the  unwise  policy  of  tiic 
government  in  trying  to  force  its  own  nominees  into  livings 
aijainst  the  will  of  the  vestry;  and,  in  the  two-fohl  struggle 
on  tlie  jMrt  of  the  vestries  for  the  right  to  choose  and  pay  their 
own  ministers,  a  spirit  of  resistance  to  aggression  and  a  feeling 
of  self-reliance  were  fostered  which  were  of  infinite  value  when 
the  hour  of  revolution  came. 

On  the  whole,  the  Virginia  vestries,  though  aristoeratie  in 
form,  scent  to  have  admluistere*!  tlie  local  affairs  with  wisdom 
and  moderation ;  and,  though  not  diosen  by  the  parishioners, 
they  appear  to  have  been  sustained  by  jwpular  sentiment 
whicii  finds  expression  in  the  words  of  Thomas  Jeffereon  : 
"  Tliese — the  vestrymen  —  are  usually  the  most  discreet 
farmers,  so  distributed  through  the  parish,  that  every  part 
of  it  may  be  under  the  imiJi«liatc  eye  of  some  one  of  them. 
They  are  well  iiequainted  with  the  details  and  economy  of 
private  life,  and  they  find  sufficient  inducements  to  execute 
their  charge  well,  in  their  philanthropy,  in  the  apprcjbation  of 
their  neighbors,  and  the  distinction  wliicli  that  gives  them,'" 


I 


(c) — Officers  of  the  Parish. 

The  two  churchwardens  were  the  executive  agents  of  the 
vestry, chosen  annually  froui  their  own  number  by  that  body; 
but  in  case  of  failure  to  appoint  on  the  part  of  the  vestry,  they 


'  Beverley,  213.  An  interesting  illustration  of  bargaining  for  the  minis- 
ter's Halary  may  be  found  in  the  complaint  of  the  vestry  of  St.  John's  parish 
in  ■'  Kinge  and  Queenc  t'ountye"  agaiu.st  Kcv.  Mr.  Monro:  Palmer,  Oal.  of 
Va.  State  Papers,  I,  49.  See  aliio  the  dispute  as  to  whether  a  minister  not 
"inducted"  could  claim  a  "peculiar  right  "  or  title  to  a  gleljc:  Ib^  pp.  49-50. 

'Ifotu  on  Vtk,  183;  see  alio  Lodge,  Short  Uulon/,  59. 
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were  nominated  by  the  county  court,  sometimes  together  with 
"sidesmen"  or  assistants.'  Tlie  ohiirchvvartlens  were  tlie  fiscal 
ofiitvrs  of  the  parislr,  cullet;ting'  and  disbursing  the  levies  for 
the  Bupijort  of  the  minister  and  the  church.'  Besides  this  and 
various  other  duties,  they  were  here  as  elsewhere,  expected  to 
wat«;li  over  the  morals  of  the  tx)mmuuity ;  being  i-equired 
to  make  presentments  to  the  county  court  for  drunkenness, 
swearing,  fori) ieat ion,  and  other  offenees;  and  this  function 
they  exercised,  in  some  cases,  co-ordiiiatcly  with  the  grand 
jury.* 

Other  offioere  of  the  parish  were  the  sexton  and  the  clerk 
who  were  appointed  by  the  incumbent  or  by  the  vestry.* 
"  The  duties  of  the  clerk  who  assisted  the  minister,"  says  Mr. 
Ingle,  "were  multifarious.  In  the  al>stniee  of  the  rector  he 
could  perform  all  the  offices  of  the  church,  except  matrimony 
and  the  two  siioraments,  he  sometimes  published  banns,  cate- 
chised the  children  and  ignorant  persons,  kept  a  record  of  all 
births,  marriages,  and  dcalhs,  sometimes  acted  as  clerk  of  the 
vestry  and  collector  of  the  parish  levies,  and  saw  that  all  leaves 
and  other  rubbish  were  cleared  away  from  the  church  yard.'" 

((/). —  T/ie  Parish  as  a  Unit  of  SdJ-Qovemment  and 
Rtproieidation. 

Thus  it  appears,  from  the  foregoing,  that  numerous  impor- 
tant functions  of  a  civil  township  were  discharged  by  the 
Virginia  parish.  Nevertheless  it  wits  overshadowed  by  the 
county  organization  which  was  employal  not  only  for  the 
higher  offices  of  local  self-government,  but  as  the  unit  of 


'  Ingle,  94. 

'  Bui  special  collectors  were  Bometime!*  appointed,  or  the  parUh  clerk 
nii(;lit  he  entniBted  with  the  duty. 

'  Beverley,  212;   Heiiinit,  I,  160,  185,  241,  etc 

•  llening^  IV,  243 ;  I,  240,  309,  .310,  eto.     Cf.  Channins;,  49  ;  Ingle,  86-7. 

'  Hening,  I,  241,  226.  Palmer,  fW.  of  Vn.  .StuU  Pupert,  1, 114-16,  nicnlion» 
a  "  vestry  "  clerk. 

* Loeai  InH.  of  Va.:  Sludia,  III,  163-4. 
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representation  ami  administration  as  well.  However  it  b 
intere-stinp;  to  note  that  even  for  the  latter  purposes  the  parish 
was  aetnally  usetl.  Origiuaiiy,  as  already  shown,  burgesses 
sat  for  parishes  as  well  as  for  plantations  and  hundreds ;  and, 
even  after  the  eounty  l»came  the  areii  of  representation, 
parishes  were  allowed  to  choose  burgesses  for  special  purposes;* 
but  whether  this  privilege  was  t«ken  advantage  of  is  uncertain.* 
More  interesting,  however,  from  an  institutional  {.wint  of  view, 
was  the  act  of  1662,  allowing  Loth  parishes  and  e^juutica  to 
enact  by-laws  for  their  own  government  "to  be  binding  upon 
them  as  fully  as  any  other  act."'  But  this  arrangement  seems 
to  have  been  unsatisfactory;  so,  in  1679,  it  was  enacted  instead, 
that  "two  men  should  be  eleeteil  b}'  the  parishionei*s  of  each 
parish,  who  should  sit  in  the  county  court  and  have  equ-il 
votes  with  tlie  several  justices  in  the  making  by-laws."  * 
Whether  this  measure  was  ever  carrittl  into  efleot  may  l>e 
doubted ;  but  it  is  nevertheless  remarkable  as  an  attempt  to 
establish  in  Virginia  the  ancient  representation  of  the  town- 
ship by  the  "  reeve  and  four  "  in  the  county  court.' 

YII. — TuE  Parish  ix  Marylajo)  and  the  Cabolinas. 

(a). —  The  Maryland  Parish. 

Elsewliere  in  the  Southern  Colonies  the  parish  was  intro- 
duced ;  and,  while  the  Virginia  institution  may  have  served 


'  Tlius  in  1842-3  Lynhaven  and  Upper  Norfolk  parishes  were  allowed  to 
cliootte  burgesses,  probably  lor  "  their  perlli'ular  (H-easion,"  as  expressed  in 
an  act  of  Dec,  1666.    See  Hening,  I,  2J0,  277,  121,  for  these  three  acts. 

'Cf.  Chunning,  53,  who  cites  these  paw!«uj>cs,  apparently  to  prove  that  an 
attempt  wax  made  to  snlMtitiUe  the  parish  for  the  comity  a.M  the  basis  of 
representjition ;  but  this  is  scarcely  jirobablc,  though  the  statutes  arc  not 
clear. 

•Hening,  II,  171. 

<Henin^^  11,441. 

*On  the  ecclesiastical  history  of  Virginia  see  Bishop  Meade's  Old  Chureha, 
MinUiert,  and  Families  of  Virginia  ;  and  for  illustrntious  of  general  parish 
history,  consult  Slaughter's  Bristol  Pariih  and  his  Si,  Mark'i  Pariah. 
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as  a  general  model,  there  were  several  interesting  and  import 
tant  variations  in  ooDstitutional  organism  whidi  require 
notice. 

In  1 692  the  Protestant  Episcopal  Church  was  first  estab- 
lished by  law  in  Manland. '  The  act  provides  tliat  the  jus- 
tices of  each  county  shall  meet  at  the  court  house,  "giving 
jjDtice  to  the  principal  free-holders  to  attend  them  " ;  and  when 
aaacmbled,  they  are  required,  "  with  the  atlvice  of  said  princi- 
pal free-holders,"  to  divide  the  county  into  parishes  and  cause 
the  same  to  be  laid  out  by  metes  and  bounds.  The  powers 
and  duties  of  the  vestry  and  officers  are  also  defined.* 

The  law  of  1692  was  repealed  in  1696,  but  all  its  eissential 
features  were  restore<l  by  an  act  of  1702,  whirfi  remained  in 
foree,  with  slight  modification,  thrriughout  the  colonial  era.' 
iy  this  act  an  annual  tax  of  forty  pounds  of  tobacco  for  the 
^pport  of  the  minister  is  laid  upon  each  taxable  person  in 
cverj'  parish ;  but  the  minister  is  required  to  appoint  a  "  clerk 
of  the  parish  church  "  and  pay  him  from  the  proceeds  of  the 
tax  a  salary  of  one  thousand  [K>unds  of  tobacco  a  year. 

Chief  authority  in  the  parish  is  exercisal  by  a  "  select  ves- 

oomposed  of  six  members  besides  the  incnmlwnt  who  is 

MOonstitnted  "princijiai "  of  the  btxiy.    But  it  is  worthy  of  note 

that  the  vestry  of  Maryland  bears  a  closer  resemblance  to  the 

New  England  selectmen  than  to  the  select  vestry  of  Virginia. 


'  For  a  deUiiled  treatment  of  the  MaryliiDd  parish  ae«  Mr.  Ingle'*  mooo- 
h,  Puruk  Inttilution*  cf  Mofi^and,  J.  H.  U.  Snuiia,  I,  to  nhich  are 
'appended  extracts  from  the  original  records  of  several  paruhes. 

'  Bocon,  Law  of  ild.,  1692,  c  II.  Cf.  Browne,  MaiyUMd,  185,  189-91. 
".\t  fintt  the  parishes  were  contained  within  the  limits  of  the  county; 
but  later,  as  the  nuiuber  of  eonntics  and  parishes  increased,  some  (larishes 
ay  in  parti  of  two  and  even  three  counties.  The  hundrv<Li  were  not  of 
itj  integral  parts  of  the  parish,  although  they  were  made  the  basis  of 
the  new  division. ...  As  population  became  denser,  the  number  of  hun- 
dreds in  the  county,  without  regard  to  parish  bounds,  became  greater,  co 
that  frequently  one  hundred  was  in  two  parishes":  Ingle, /ViruA  t»»L<if 

*For  this  elaborate  aUtule  see  Bacon,  Laitt  of  Md^  1702,  c  I. 
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Tlie  latter  is  a  close  corporation ;  the  former,  a  responsible 
Iward  pericKlically  chosen  hy  the  assembled  freeholdtrs. ' 

The  remaining  officers  are  tlie  two  churchwanleiis  and  the 
clerk  or  register  of  the  vestry.  The  churt^hwardcns  are  elccte<l 
annually  hy  the  freeholders  and  perform  the  usual  civil  and 
constubular  functions.*  The  vestry  clerk  is  chosen  by  the 
vestry ;  and,  in  addition  to  his  oixlinary  secretarial  duties,  he 
is  required  to  record  all  births,  marriages,  and  burials  ooeur- 
ring  within  the  parish. 

The  churchwardens  and  vestry  are  expected  to  maintain  the 
fabric  and  see  that  all  parochial  charges  are  paid  ;  and  in  case 
the  revenue  aciTuing  from  fines,  mulcts,  or  otlier  sources  are 
not  sufficient  for  the  purpose,  they  may  apply  to  the  ci>uuty 
court,  which  is  empowered  to  levy  a  tax  therefor  of  not  to 
exceed  ten  pounds  of  tobacco  on  the  [xjll. 

The  jmrish  of  Maryland  was  eniployetl  chiefly  as  an  ecclesi- 
astical organization ;  but  it  was  not  wholly  devoid  of  temiwral 
powers.  By  the  vestry  and  churchwardens,  for  example,  to- 
bacco insj)ector8  were  appointctl;  and  to  them  likewise  were 
entrusted  certain  other  duties  connected  with  the  execution  of 
the  tobacco  laws.*    But  in  this  province  the  Established  Church 


'On  Eiuter  Monday  nnmislly  two  vestrymen  retired  and  two  new  mem- 
bers were  elected  in  their  |)liic€ :  Bacon,  Laut  of  Md.,  1702,  c.  I,  \  8. 

'Any  clnirchwanlen,  vestryman,  or  minister  could  impose  the  prencribed 
fines  on  nny  person  farcurhtn);  or  being  drunk  in  bis  presence;  or  in  default 
of  pnynient  of  the  fine,  commit  the  offender — "not  being  ofrt?eholder  or  other 
reputable  pcmon  " — to  llie  Htocks  for  not  to  exceed  th ree  hours,  or  tuiuse  him 
to  be  publicly  whipped  hy  any  person,  not  lawfully  exempt,  appointed  for 
the  purpose.  But  no  person  for  nny  one  ofTenr^  was  to  receive  more  than 
thirty-nine  Ittshes:  Bacon, /xiir«  o/'iVrf.,  1723,  c.  XVI.  These  officers  were 
iilso  given  a  general  censorship  of  iiiomls.  Persons  were  summoneil  liefore 
the  vestry  for  sabbath  breaking,  or  for  adultery;  or  they  might  receive  pub- 
lic admonition  by  the  minister.  Piibtir  confession  of  moral  delinquencies 
wag  sometimes  made  at  the  communion  table :  Ingle,  Paruh  Inst,  of  Md., 
20-1. 

'Bacon,  Lokh  of  Md.,  1763,  c.  XV'III.  They  were  authorized  to  arrest 
peraons  for  transiporting  or  "  running  trash  tobacco  "  out  of  the  province :  lb., 
1722,0.  XVI;  1783,  c.  XVIII. 
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;  weak,  and  the  parish  was  of  comparatively  little  sigiiifi- 
'cance  as  a  means  of  local  government. 


(b).—  Th€  Smith  Carolina  Parish. 

The  act  of  1704  for  establishing  the  Church  of  England  in 
South  Carolina  is  very  diffcivnt  in  many  of  its  provisions 
from  the  law  of  Maryland  passed  two  years  before.'  Berkeley 
county  is  divided  into  six  parishes,  and  the  "  jmrish  of  St. 
Philip's  in  Charlestown  "  is  separately  a>nsiitutetl.  The  ves- 
try consists  of  the  rector  and  nine  vestrymen.  The  latter  and 
the  two  churchwiiixlcn*,  ns  in  Maryland,  are  clectotl  annually  by 
the  freeholders  on  Easter  Monday.  The  vestry  clerk  is  cliosen 
each  year  by  the  vestry  ;  but  the  parish  clerk  and  the  sexton 
are  appointed  by  the  same  Ixidy  for  life  or  during  gofnl  he- 
havior.  Moreover  it  is  notewdrthy  that  the  rector,  in  the  first 
instance,  is  elected  "  by  the  major  part  of  the  inhabitants"  of 
the  parish  "  that  are  of  the  religion  of  the  Church  of  England 
.  .  .  ,  and  that  are  settled  freeholders  within  the  same,  or  that 
contribute  to  the  publick  (axes."  Vacancies  are  filled  in  the 
same  manner;  an<l  the  inounibent  may  be  removed,  by  the 
ecclesiastical  commissioners  of  the  province,  whenever  they  are 
petitioned  so  to  du  by  a  majority  of  the  vestrymen  and  nine 
other  freeholders.  The  vestry  and  churchwardens  are  autlior- 
ized  to  levy  a  tax  for  the  payment  of  parish  charges,  and  they 
may  appoint  three  jwrsons  to  make  the  assessment.  Appeal 
from  the  assessment  lies  to  the  provincial  commissioners ;  and 
the  tax  is  collc-cteil  by  the  constable  on  a  justii-e's  warrant. 

By  subsequent  enactments  the  constitulion  of  the  jwirish  was 
modified  or  developed  in  various  ways.  Thus  in  1706*  the 
number  of  vestrymen  was  reduced  to  seven ;  the  number  of 
parishes  increased  to  ten ;   the  amount  of  the  annual   levy 


'  South  Carolina  Statutea  at  Large,  II,  236  fl*.    The  act  in  also  printed  in  S. 
C.  Col.  i?f<r.,  II,  867-82. 
'5bu<A  Otrolina  Staluta  at  Large,  II,  283  fl*. 
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restricted  to  one  hundred  pounds ;  the  salary  of  the  minister 
in  ordinary  inirishes  fixed  at  fif^}'  pounds ;  and  the  province 
Colli ratssionera  were  authorized  to  receive  charitable  gifts  for 
the  benefit  of  any  parish. 

But  it  i^lionld  Ije  particularly  noteil  that  the  South  Carolina 
parish  gradually  bcKuue  the  political  and  constitutioual  unit. 
2soniiiially  it  was  a  subdivision  of  the  county.  But  the  county 
seems  to  have  been  little  more  than  a  territorial  designation  ; 
while  the  parish  was  Ihe  centre  of  an  active  and  remarkably 
independent  self-government.  It  was  constituted  the  basis  of 
representation  in  the  assend^ly,  and  the  churchwardens  were 
made  ex  oiHcio  "managers'*  of  the  elections.'  It  w;is  also  the 
district  of  the  constable  who  was  nominated  by  the  court  of 
general  sessions ; '  and  it  was  entrusted  with  the  care  of  the 
poor,  the  overaeers  being  appointed  by  the  vestry  and  church- 
wardens.' The  parish  was  also  a  Idghway  district,  and  had  its 
own  road  commissioners,  either  elected  by  the  freeholders  or 
appointed  by  the  assembly.'  Other  powers  were  bestowed 
upon  particular  parishes  by  special  enacdnent.  Thus  in  1736 
the  parish  of  St.  Thomas  was  auth(trized  to  elect  a  treasurer, 
an  usher,  a  schoolmaster,  and  a  clerk.^ 

In  the  "  up"  or  "  back  "  oonntry  the  parish  system  was  not 
introduc-ctl.  There  "districts"  for  the  holding  of  courts  and 
the  ap|)(>intment  of  judicial  and  peace  uflinrs  were  the  only 
form  of  organization  ;  but  in  the  low  country  oh»ng  tiic  coast, 
the  parish  remained  tlie  pf)litical  unit  until  the  civil  war.* 


'Soulh  Carolina  Slatuta  at  T^rge,  II,  684-5  (1716). 

*Sottlh  Carolina  SuUuUt  at  Ltirije,  III,  555. 

'SoHt/i  (.iirMna  SfaliUet  at  Large,  II,  .594-7  ;  IV,  0,  -107. 

'  Kamiige,  ImcoI  (iovfmmenl  in  South  Onotina,  12;  South  Carolina  >^atule*Bl 
Large,  IV,  9-10,  S(ll,  408;  I.\,  49,  144-5,  etc 

*SoiitJi  Carolina  SiaiiUa  at  iMvgt,  III,  4.34-.5. 

*8ce  Kamage,  Local  Goitniment  and  Free  School*  in  South  Cbrolina,  in  J. 
IJ.  V.  Studitu,  I;  also  Chap.  IV,  I,  (i),  below.  On  the  eoclesinstk-al  history 
of  tlie  colony,  «ee  Ramsay,  Hitl.  of  South  Carolinxi,  II,  3  fl". ;  h>iinm>,  Uijit.  of 
South  QiroUna,  iliff. 
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(<•). — North  Carolina  Precinela  and  Parishes. 

The  liistory  of  lutsil  pjoveniintMit  in  Nnrtti  Carolina  Ijewins 
witli  tlie  Fundariieiital  Coiistitutifins  oC  Locke  drafteti  ii)  l(i(j9. 
In  accordance  with  a  provision  of  this  instrument,  the  county 
of  AIl)emiirle — tfiat  is  to  say,  ali  of  Nortti  Carolina  originally 
organized  or  settled — was  divided  into  four  "  precincts."  Bath 
county  on  the  Pamlico  was  subsecjucntly  created;'  and  here 
and  elsewhere  precincts  wen?  gradually  formed.'  So  the  pre- 
cinct was  the  first  civil  orgjinization  instituted  in  tlic  province. 
It  was  praf:ticidly  a  shire  investe<l  wiili  judicial  and  other 
adniinislmtive  functions:  for  tiie  counties  so-called,  of  which 
tlio  precincts  were  subdivisions,  were  merely  territorial  circurn- 
acriptions  seemingly  without  organic  significance,  unless  as  the 
basis  of  certain  empty  titles.'  And  in  1738,  nine  years  after 
the  extinction  of  the  proprietary  government,  the  fourteen  pre- 
cincts then  existing  were  styled  counties;  and  the  earlier  desig- 
nation, after  having  been  employed  for  nearly  seventy  years, 
passes  out  of  use.  * 

Furtliermore,  it  is  not  without  interest  to  note  incidentally, 
that  tliis  instittition  represents  the  only  provision  of  the  "  grand 
model  "  which  ever  gained  any  practical  significance. '  Each 
prct^uct  had  itij  court  held  by  at  least  three  of  the  eight  jus- 
tices of  the  peace."     The  court  possessed  a  limited  criminal 


'  Probably  in  1697 ;  North  Carolina  Ool.  Ree^  HI,  574. 

'A  fifth  precinct  in  Albernurle  county  was  rurmcd  in  1722  by  subdiviaioD 
of  Chowan.  This  vaa  called  Bertie.  For  nn  account  of  the  fornintiou  of 
the  various  precincts,  with  the  dutcss,  see  yorlh  Carolina  CU.  Rec.,  Ill,  574- 
5;  and  consult  the  map  in  Hawks,  Hinl.  of  Surlh  Carolina,  II,  670. 

'  It  was  the  intention  of  the  frumerii  uf  the  Fundauienul  Constitutions  that 
each  countr  ohould  be  a  separate  "government." 

'The  change  seems  to  have  been  made  in  17.S9  or  1738:  N.  C.  Cot.  iJee., 
IV,  .34->-7,  330.  See  the  boundarieti  of  oouoties  defined,  etc.,  lb.,  484-5, 
493,  733,  887-8. 

'.See  N.  C  0)1.  Rrr.,  HI,  442  IT.,  where  the  origin  of  precincts  is  divuased. 

•See  the  form  of  justices'  comiuLision  in  ^V.  C.  Col.  Rtc,  1,  574-0  yl70S). 
Cf.  lb.  IV,  47. 
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and  civil  jurisdiction;  could  take  probate  of  wills;  and  ap- 
point giidrdiiiiis  for  orphans  or  bind  tbem  aa  apprentices.  It 
might  also  "  grant  administriition  on  estates ;  but  all  letters 
testamentar}'  or  letters  of  administration  were  signed  by  the 
governor  and  secretary  of  the  province,  with  the  colony  «?al 
annexe<l." '  In  the  early  period  the  processes  of  the  court  were 
serve*!  by  a  "  provost  marshal/'  but  subsequently  the  tide  of 
the  office  was  changed  to  sheriff.'  Every  court  had  its  clerk 
and  ennld  appoint  eonstables^  and  highway  overseers.*  And, 
finally,  the  precinct  was  recognized  as  the  jxilitical  unit,  each 
being  entitled  to  representation  in  the  assembly.* 

The  Church  of  Englan<l  was  first  establislie<.l  in  North  Caro- 
lina by  an  act  of  the  as.=enibly  in  1701.  By  this  statute  each 
precinct  was  constituteil  a  pnrisli  and  the  powere  of  the  vestry 
were  defined.  But  (he  act  remained  valid  only  until  1703 
when  it  was  returned  by  the  proprietors  without  their  ap- 
proval. Between  this  date,  therefore,  and  1715,  wiien  a  new 
law  relating  to  the  Establisluncnt  appeared,  the  Church  of  the 
province  was  strictly  without  legal  fouudatiou.*  Xeverthelesa 
during  the  entire  period  the  act  of  1701  seems  to  have  been 
ol)served,  at  least  by  the  Episcopalians,  though  its  pa.«sage  had 


'  Hawks,  Hint,  of  North  Cbro/ina,  II,  198-9. 

'N.  C.  tW.  Rec,  IV,  347,  393;  Hawks,  Hist,  t^  N.  O,  11,  19C. 

*  N.  C.  Col.  liee.,  I,  548.    Tliore  waa  also  b  precinct  IreasHrer :  74.,  Ill,  582. 

*If.  a  Col.  lUe.,  I.  536,  550,  607,  618. 

'iV.  C.  Chi  Ree.,  Ill,  207.  Gov.  Burrington  claimed  the  Tight,  on  the 
advice  of  the  couQcil,  of  creating  new  prei'iiicLs  hy  subdivision.  Anil  thJH 
claim,  since  it  involved  a  control  of  representation,  led  to  reinonstraiice  on 
the  part  of  certain  councillors:  .V.  C.  Cul.  Ree.,  Ill,  439  ft'.,  380.  The  inci- 
dent recalls  tlie  "  New  Cotinties  Controversy  "  hetwecn  Gov.  8t.  CUir  and 
the  assembly  of  the  Northwest  Territory. 

Portions  of  ihe  original  records  of  the  court  of  Perquimans  precinct,  be- 
ginning in  1693,  nre  published  in  the  North  OaroUna  Colonial  Reeordf,  and 
they  constitute  not  the  least  interesting  part  of  that  exceedingly  valuable 
collection. 

•See  Hawks,  Hist,  of  N.  C,  11,  109,  341,  367-8.  But  a  law  relating  to 
restries  was  enacted  in  1710:  N.  C.  OoL  Bee.,  II,  10. 
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been  strenuously  opposed  by  the  Quakers  and  other  sectaries.* 
Indeed  so  far  as  the  parish  constitution  is  concerned,  the  ori- 
ginal records  of  the  vestry  of  St.  Paul's  parish,  Chowan  pre- 
cinct, extending  from  June,  1702,  to  1715 — comprised  in  the 
recently  printed  Colonial  Records  of  North  Carolina — enable 
us  to  see  it  iu  actual  ojjcnitioii. 

Tiie  meetings  are  nsuiilly  attended  by  eight  or  nine  vestry- 
men, one  of  whom  ia  styled  "president;"  for  it  seems  that  the 
vestry  refused  to  allow  the  minister  to  preside.' 

The  entire  authority  of  the  parish  aj)|)ears  to  l>e  centralized 
in  the  hands  of  the  vestry.  Vacancies  in  their  own  number 
are  filled  Ijy  co-optation.*  The  two  churchwardens,*  and  the 
clerk,"  arc  nominated  by  them.  They  exercise  the  right  of 
taxation  and  appoint  collectors  of  the  levy;'  erect  church 
buildings  and  keep  them  in  repair;'  procure  a  standard  of 


'  Hawks,  nut.  ofN.  C,  II,  303,  341. 

But  it  apjicare  that  dissenlt-rs  were  taxed  for  support  of  the  clitirch: 
".\lso  the  Meeting's  juJgnient  is  that  all  Friends  that  do  siifler  on  Tnith 
Ac'  Either  for  not  bearing  arms  or  Refusing  to  pay  Parish  levies  towards 
the  siipiKjrt  of  the  Churches  so  called  do  keep  a  true  ac'  of  (he  sum  they 
sutTer  &  the  day  distress  is  made  and  RenJer  the  same  to  either  John  .Syraons 
or  Joneph  Gloster"  :  From  the  Records  of  the  Friends'  Monthly  Meeting  in 
Pnsiinotank  Precinct,  Jtino,  1713:  N.  C.  Col.  Ree.,  II,  37. 

'See  theoomphiiut  of  Mr.  Urmstone,  X.  C.  Col.  Ree.,  1,771  (17n):"Our 
blessed  Vestrymen  who  are  to  establish  the  Church,  in  Order  thereto  at  the 
first  strike  ut  one  iif  the  fundamentals  of  our  constitution  iu  understanding 
the  Act  of  V'eslry  otherwise  than  it  was  intended  in  a  former  Act  which  the 
Society  did  nut  allow  ...  it  was  said  expressly  that  the  Minister  should 
always  he  deemeil  a  Vestryman  which  is  highly  uecessiiry  here  where  they 
are  so  great  strangers  to  the  businessof  a  Vestry  being  to  amend  that  act  by 
abolishing  that  power  of  meeting  annually  to  hire  their  Minister  fur  the  year 
ensuing  they  have  onillttil  that  for  the  Minister  being  a  Vestryman  where- 
U|H>n  many  will  have  it  that  the  Minister  hath  nothing  to  do  in  Vestry  which 
is  contrary  to  our  Establish ment  in  England," 

»  y.  C.  Col.  Ree.,  I,  67S,  etc. 

*N,  C.  ai.  Rec.,  I,  561,  rm,  680,  etc. 

*N.C.Vol.Rec.,X,7i)i\  H,  II.  The  offices  of  clerk  and  reader  were  some- 
times combine<l:  lb.,  1,  597,  684. 

•iV.  C.  CW.  Rec.,  I,  558-61,  829 ;  II,  11. 

'A:  C  0>l.  Bee.,  I,  500,  597,  etc. 
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weights  and  measures;'  purchase  glebes;^  audit  the  chiirtTh- 
wardens'  accounts ;'  and  relieve  the  sick  and  tlip  |«K»r.* 

As  in  Virijiiiia  the  vestry  insisted  on  the  right  of  "hiring" 
their  minister  from  year  to  year,  though  occasionally  the  ap- 
probation of  the  governor  was  obtained."  This,  of  course, 
8ouledlne^^  1l'<1  to  abuse  and  was  the  cause  of  bitter  cornplaiut 
on  the  part  of  the  missionaries  sent  out  by  the  ret-eiitly  organ- 
ized Society  for  the  Propagation  of  the  Gospel  in  Foreign 
Parts."  Salaries  were  very  sniali,  hard  to  collect,  and  some- 
times rendered  in  depreciated  currency  or  in  produce  at  exor- 
bitant prices.'     Indeed  the  act  of  1701   was  rejected  solely 


'  jyr.  a,  CW.  Rem.,  I,  688,  6C8-9. 

•  JSr.  C  Col.  liee.,  I,  680-1,  etc. 

'JV.  C  Ool.  Rtc.,  I,  678,  702,  etc. 

♦.y.  C.  CoL  Itee.,  J,  568,  600,  678,  etc. 

*N.  C.  OA.IUe.,  1,697,684. 

•Thus  Mr.  Urmslone — who,  of  course,  is  a  chronic  gnmibler — writes  in 
1716/17: 

"  The  governor  would  concur  with  me  in  appoint"*  u  new  Vestry,  but  our 
Vestrymen  (that  should  be)  say  I  am  not  incunilwnt,  because  forsooth  not 
hired  by  tiieui  and  his  Honor's  appointment  will  not  signify  anything,  he 
has  ofIere<l  to  induct  me  in  order  to  entitle  me  to  Salary  allowed  by  this  late 
act  but  all  in  vain  for  it  will  never  he  paid  '' :  N,  C.  (M.Jiec,  II,  271.  Simi- 
lar complainm  tire  made  before  as  well  its  after  the  act  of  1715.  See  76.,  II, 
127-8,  i;i0-2,  294-5;  IV,  12,  606-7  ;  also  the  letter  of  Gov.  Glover  to  the 
Bishop  of  l.ondon,  .Sept.  25,  1708  :  Hawks,  Hul.  of  K.  C,  II,  357-S. 

'"For  two  years  and  upwards  1  have  been  endeavouring  to  recover  by  course 
of  law  ray  first  years  Salary  which  was  X161.  Currency  that  is  £16.2.  sterl- 
ing. But  have  not  been  able  to  obtain  Judgment  A  when  I  do  they  cjin  Pay 
me  with  leas  than  the  third  part  of  the  real  value  by  over  rating  Commodi- 
ties which  the  Law  obliges  us  to  lake  in  Payment.  This  years  Salary  they 
liave  paid  in  Rice  ...  at  six  shillings  three  pence  sterling  P'  Hundred  and 
it  sells  in  Charles  Town  for  very  little  above  two  Sh'  St».  Besides  the  mis- 
fortune here  is  Tho'  I  were  willing  to  sell  it  nt  Gue  S""  Ster«  p'  Hundred  there 
is  no  Merchant  to  buy  it  No  Vessel  to  carry  it  off' and  should  it  be  all  sum- 
mer in  this  hot  Clitrmle  as  possibly  it  must,  I  do  not  know  if  it  will  be  worth 
anything  in  the  Fall,"  etc.  Letter  of  Kev.  .lames  Moir  to  the  Secretary  of 
the  So<-iety,  March  26,  1745:  S.  C.  Col.  liec,  IV,  754.  See  the  letter  of 
Rev.  Clemcul  Hall:  lb.,  75'Z-3j  and  that  of  Urmslone:  lb.,  11,  218-20; 
III,  180. 
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because  it  fixed  tlie  annual  sti|>end  at  thirty  pounds  a  year, 
which  was  deemed  inadeqiinte.' 

The  law  of  171  o'  iiitrixlueeil  few  important  changes  in  the 
existing  cunslitutiun  of  tlie  pai'ij'h.  Several  of  the  })re<."inctfl 
were  divitled  each  into  two  parishes ;  and  select  vestries  were 
instttut«l  to  consist  of  tlie  incunilK-nt  and  twelve  vestrymen. 
But  sulistuntially  tiie  ssinie  powers  were  given  them  as  the 
vestries  had  always  jKiasesscnl. 

Tlie  colonial  cliurch  of  Nortli  Carolina  appears  to  have  l)een 
a  feeble  body.  The  members  were  few,  generally  poor,  and 
often  lukewarm ;  while  the  Quakers,  Pirsbyterians,  anil  other 
dissenters  were  numerous  and  autugonistic.  The  life  of  the 
missionary  was  one  of  toil  and  privation.  Parisihes  were  of 
vast  extent,'  and  on  account  of  the  numerous  broad  sti-eams, 
travel  was  attended  by  nmisual  difficulties.  Few  persons 
could  be  indui-etl  to  undertake  the  hardships  of  missionary 
life ;  and  sometimes  not  a  single  settleil  parson  was  to  be 
found  in  the  entire  province.*  Among  the  ministers  sent  out 
by  the  Society  some  were,  of  course,  estimable  men ;  *  but  a 


'Hnwks,  JTuit.  ofN.  O,  II,  357. 

'The  net  U  printed  in  .V.  ('.  Col.  Ree.,  11,  207-13. 

•  The  folkuving  statement,  though  contained  in  u  letter  of  the  notorioa8 
Boyd,  is  jirolwlily  in  (lie  main  triithriil : 

"The  parish  I  live  in  is  of  a  vast  extent  Ijeing  upward-i  of  100  miles  in 
length  &  TiO  in  breadth  [  preached  in  7  difTcrent  places  whicli  ohliffes  nie  to 
ride  every  month  260  miles  .  .  .  We  arc  very  ha|)py  in  having  no  different 
sects  or  opinions  in  this  part  of  the  Country  {in  North  West  Parish)  but  I 
have  preat  reaMjn  to  complain  of  a  Luotleceun  hike  warmness  immorality  but 
lower  down  in  the  County  there  are  a  great  many  Quakers  and  Anahaptists," 
etc.:  N.V.Ool.Ree.,  IV,7  (ITS-i).    See  further  Ili.,  IV, 763-4;  II,  118-19,  531. 

•Thus  Gov.  Burringtnn  slates  that  in  1731  there  is  not  a  settled  parson  in 
the  country  :  .V.  C.  Col.  Rcc,  III,  180.  L«Ut  in  1731/32  he  says  there  are 
but  two  ministers  of  the  Chnrch  of  England  in  the  province:  lb.,  339;  and 
again  in  1732  he  says  there  is  not  one;  lb.,  429.  So  in  1721,  after  Urra- 
stone's  departure,  there  was  no  minister  left:  lb.,  II,  430;  and  the  same  U 
true  for  1710,  after  the  departure  of  Mr.  Adams:  Hawks,  Ui»t.  ofN.  C,  II,  350. 

'For  an  account  of  the  |)rincipal  ministers  of  the  colonial  period  see  llawkfi, 
HitL  of  N.C.,  11,  Miff. 
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few  were  of  unsavory  reputation,  rivalling  the  cock-fighting 
parsons  of  Virginia  for  vice  and  dissipation.  To  this  latter 
class  belonged  the  Rev.  Daniel  Brett,  the  first  Episcopal  cler- 
gyman who  came  to  the  colony ;  *  and  the  Rev.  John  Boyd, 
notorious  for  open  drunkenness.*  On  the  other  hand,  if  we 
may  trust  Mr.  Urmstone,  whose  querulous  statements  must 
usually  be  taken  with  a  grain  of  allowance,  some  of  the  ves- 
tries in  moral  conduct  were  anything  but  models  of  propriety.* 


>  Hawks,  Hitt.  of  N.  C,  II,  341.    Bat  Brett  was  not  sent  by  the  Society. 

»JV:C.  CW.ii«e.,IV,264. 

*  In  171 1  he  sayg  of  one  of  the  vestries :  "  They  were  very  much  disordered 
with  drink  they  quarrelled  and  could  scarce  be  kept  from  fighting. . . ,  The 
Vestry  met  at  an  ordinary  where  rum  was  the  chief  of  their  business,  they 
were  most  of  'em  hot  headed  very  averse  to  go  upon  business" :  N.  C.  Ool. 
JJ<»,I,769.    a.  iJ,  11,131. 


CHAPTER  IV. 

RISE  OF  THE  TOWNSHIP  IN  THE  WESTERN 
STATES.' 

I. — Evolution  op  the  Township-County  System. 
(a). — The  Fundamental  Ordinances  of  1786  and  1787. 

It  is  customary  to  describe  the  remarkable  system  of  local 
government  prevailing  in  the  Western  States  as  the  "  compro- 
mise plan."  The  name  is  not  entirely  inapposite,  if  two  im- 
portant historic  facts  are  kept  in  mind.  First  the  "  compro- 
mise " — that  is  to  say,  the  co-operation  of  town  and  county  in 
the  work  of  local  administration — was  really  begun  in  the 
colonies  long  before  the  Revolution.  Secondly,  that  compro- 
mise consisted  essentially  in  restoring  the  primitive  local  con- 
stitution. For  ages  before  and  for  ages  after  the  Norman 
Conquest  the  work  of  local  government  was  shared  not  only 
by  the  county  and  township  but  by  the  hundred  as  well ;  and 
the  meeting  of  the  supervisors  to  form  the  county  board — the 
characteristic  feature  of  the  highest  type  of  western  organiza- 
tion— is  but  a  revival  of  ancient  representation  through  the 
reeve  and  four  from  each  tunscipe  of  the  shire. 

Nevertheless  the  western  township-county  plan  is  the  most 

'  Township  organization  has  been  adopted  in  the  following  western  states 
and  territories:  Ohio,  Indiana,  Michigan,  Illinois,  Wisconsin,  Minnesota, 
Iowa,  Kansas,  Missouri,  Nebraska,  Dakota,  and,  nominally,  in  California. 
The  local  constitutions  of  New  York  and  Pennsylvania,  as  the  direct  pro- 
totypes of  those  of  the  states  enumerated,  will  also  be  compared  in  this 
chapter. 
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advanoetl  phase  of  local  institutions;  and  it  is  praftically 
new  as  compared  with  any  form  wliich  has  existed  since  liie 
days  of  Edward  I.  The  fhrt  is,  the  c-anses  which  prodiuwl 
a  decay  of  the  county  court,  and  sidMitiited  for  it  a  board  of 
rfiyal  commissioners, '  wronp;ht  a  great  and  utifortnnate  dis- 
turhance  in  the  oqnilihrinni  and  interdependence  of  local 
orf^anisnis.  Neither  the  complex  expedients  of  modern  Eng- 
land— recently  describetl  as  a  three-fold  chaos  of  areas,  rates, 
and  authoritias* — the  New  England  town  organization  over- 
developed at  the  expense  of  tiie  shire,  nor  ihe  county  of  the 
Southern  colonics  over-developed  at  the  expense  of  the  parish, 
— constitutes  a  normal,  far  less  an  ideal,  method  of  local  gov- 
ernment suitable  for  great  arc-as  and  dense  popu]ati<ju8  under 
present  economic  and  social  conditions. 

But  there  was  no  time  during  the  Colonial  j>enod,'  even  in 
Afassachusetts  or  Virginia,  when  some  trace  of  co-openition 
between  county  and  town  did  not  exist;  while  in  Pennsylvania 
and  Now  York,  ini]ior(ant  elements  of  the  present  system  were 
already  developed.  But  the  development  was  Viy  no  means 
complete.  The  restoration  of  the  prof>er  balance  of  political 
jKiwer  was  destined  to  be  the  result  of  frequent  compromise 
and  sometimes  of  protracteil  struggle.  Yet  even  as  it  now 
exists,  the  western  method  of  local  government,  for  simplicity, 
symmetry,  flexibility,  and  administnitive  efficiency,  is  siij>erior 
to  any  other  system  which  the  Teutonic  mind  hiLS  yet  produced. 

The  history  of  town  organization  in  the  West  begins  with 
the  ordinance  of  1785,  which  provideil  for  the  survey  and  sjile 
of  the  lauds  ceded  to  the  national  government  by  various  states 
and  by  certain  Indian  tril>es.* 


'  .See  below  Chap.  VI,  v,  and  the  chapter  on  the  Justice  of  the  Peace  in 
Vol.  II. 

*  Rt  Mr.  Goschen,  cited  br  Prof.  Qoodnow  in  Pol.  Se.  Quart.  June,  1888, 
p.  313. 

'  Except,  of  course,  in  tlic  very  beginning  before  conntios  were  formed. 

*For  an  Jiccount  of  the  treaties  of  17l>8,  1784,  and  1785  with  the  Six 
Nations  and  other  tribes,  see  Hinsdale,  The  Old  }>orthuiat,  2o6. 
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On  May  7,  1784,  Jefferson  reported  to  Congress  an  ordi- 
nance for  locating  ami  disposing  oftlie  public  domain,  provid- 
ing for  tlie  division  of  the  hinds  into  townships  each  of  ton 
geographical  miles  sq»mre,  ami  of  the  townships  into  hnndreds 
each  of  one  mile  sfjnare.  But  no  final  vote  was  taken  on  the 
report.'  Here  the  matter  rested  until  April  12,  1785,  when  a 
cx)nimittee,  appoiiiti'd  to  frame  an  ordinance  for  disposal  of  the 
Wffitern  lands,  submitted  a  report  drafted  by  Grayson  of  Vir- 
ginia. The  rc[>ort  was  amended  and  finally  adopted  on  the 
twentieth  of  May.' 

The  ordinance  provided  for  a  corps  of  surveyors  placed 
under  the  diivction  of  the  Gcogniplier  of  tlie  United  Stfltcs, 
an  ortioer  wiio  pcrfornipfl  the  duties  suliseqiiently  entrustetl 
to  the  Surveyor  General.  The  following  are  the  provisions 
of  the  act  with  whicli  wc-  are  here  concerned:  "The  surveyors 
.  .  .  shall  proLfL'd  to  divide  the  .said  territory  into  townshii» 
of  six  miles  square,'  by  lines  running  due  north  and  south, 
and  others  cmssing  these  at  right  angles,  as  near  as  may 
be.  .  .  . 

"The  first  line,  running  north  and  south  as  aforesaid,  shall 
begin  on  the  River  Ohio,  at  a  point  that  shall  Ix-  found  to  be 
due  north  from  the  western  termination  of  a  line  which  has 
been  run  as  the  Southern  boundary  of  the  State  of  Pennsyl- 
vania; and  the  first  line  running  east  and  west  shall  liogin  at 
the  same  point  and  shall  extend  throughout  the  whole  tcrri- 


'  Bancroft,  ITittory  of  the  Formation  of  the  Cbmtilulinn,  I,  158-9. 

•  B»ncrofl,  Hitl.  of  the  Formation  of  tlie  Omflitulinn,  I,  180-1.  Tliere  is 
some  Houht  hb  lu  who  was  the  author  of  the  plan  of  mirvey ;  but  it  wits 
proljiihly  Thomas  Hutehins,  first  Geographer  of  the  UuiteJ  Stat«i,  who  is 
said  to  have  conceived  thi<  idea  as  early  as  176-t  when  acting  as  engineer  for 
an  expedition  to  Ohio  iind«'r  Col.  Henry  Bouciuct:  Bee  IlinMlale,  The  Old 
Northval,  202.  But  the  authorship  is  claime*!  by  Prof,  .\iiittiu  Scott  for 
T>e  Witt,  the  Dutch  surveyor:  see  Shosuke  Sato,  The  Land  Quenlio*  in  the 
U.S.,VU. 

'Tlio  rejiort  of  the  funiniittee  provided  for  town!)hi|>!i  7  miles  sfpiare ;  but 
the  motion  of  (Jrays<in  that  they  should  be  six  miles  square  was  adopted. 
Buicrofil,  HltL  of  the  Formation  of  the  Oonttitution,  I,  181. 


138         Rise  of  the  Township  in  Uie  Western  States. 


tory,  provided  that  nuthiiig  herein  shall  be  construed  as  fixing 
the  western  Loiimlary  of  tlie  State  of  Pennsylvania.  The 
Geographer  sliall  designate  the  townsiiips,  or  fnictional  parts 
of  townships,  by  numbers  progressively  from  south  to  north  ; 
always  beginning  each  range  with  No.  1 ;  and  the  ranges  shall 
l«  distinguished  by  their  progressive  numbers  to  the  westwanl. 
The  first  range,  extending  from  the  Oliio  to  the  Lake  Erie 
being  niarkal  No.  1.  The  deograiiher  shall  personally  attend 
to  the  running  of  the  first  east  and  west  line;  and  shall  take 
the  latitude  of  the  extremes  of  the  first  north  and  south  line, 
uud  of  the  moutlis  of  the  priueipal  rivers. 

"The  lines  shall  be  measured  with  a  chain;  shall  l>e  plaiidy 
marked  by  chaps  on  the  trees,  and  exactly  describwl  on  a 
plat,  whereon  shall  be  noted  by  the  surveyor,  at  their  projier 
distiinces,  all  mines,  salt-springs,  salt-licks,  and  mill-seats,  that 
shall  come  to  bis  knowledge;  and  all  water-courses,  mountains, 
and  other  remarkable  and  {wrmanent  things,  over  and  near 
which  such  lines  shall  pa.ss,  and  also  the  quality  of  the 
lands. 

"  The  plats  of  the  townshijis  res|)ectively,  shall  be  markeil 
by  subdivisions  into  lots  of  one  mile  square  or  640  acres,  iu 
the  same  direction  as  the  external  lines,  and  nunibere<l  from 
1  to  36 ;  always  beginning  the  succeeding  range  of  the  lots 
with  the  nundter  next  to  that  with  which  t!ie  prewiding  one 
concluded.  And  where,  from  the  cjuiscs  before  meutionetl, 
only  a  fractional  jmrt  of  a  township  shall  be  surveyed,  the  lotfl 
protracted  tliereon,  shall  bear  the  same  numbers  as  if  tlie 
townships  hud  been  entire.  And  the  surveyors  in  running 
the  external  lines  of  the  townships,  shall,  at  the  interval  of 
every  mile,  mark  cornei-s  for  the  lots  which  arc  a<ljaccnt, 
always  desiguatiug  the  same  in  a  difl'erent  manner  from  those 
of  the  townships. 

"The  geographer  and  surveyors  shall  pay  the  utmost  atten- 
tion to  the  variation  of  the  magnetic  needle;  and  shall  run 
and  note  all  Hues  by  the  true  meridian,  certifying,  with  every 
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plat,  what  was  the  variation  at  the  times  of  ruaiiiiig  the  lines 
thereon  noted."' 

The  ordinance  of  1785,  in  spite  of  various  defects,*  gubse- 
quently  rcmovetl,  may  justly  be  regarded  as  one  of  the  raoet 
important  administrative  measures  which  has  ever  been  pro- 
duced. It  comprised  all  the  essential  features  of  our  present 
incomparable  system  of  land  isnrvejs,  since  brought  to  perfec- 
tion by  a  scries  of  statutes,  and  applied  to  the  entire  public 
domain  of  the  United  States.  Its  economic  effects  have  indeed 
been  vast  and  beneficent.  The  simplicity  and  cheapness  of 
the  system  have  greatly  facilitated  the  rapid  settlement  of  our 
western  territory.  This  fact  will  be  appreciated  by  those  who 
know  from  experience  the  ease  and  certainty  with  which  the 
pioneer  on  the  great  plains  of  Kansas,  Nebraska,  or  Dakota 
is  enabled  to  select  his  "homestead"  or  "locate  his  claim" 
unaided  by  the  exjiensive  skill  of  the  surveyor.  "  With  all 
its  defects,"  says  a  recent  vsTiter,  "this  ordinance  was  perfeo- 
tion  itself  compared  with  the  old  colonial  methods ;  say,  that 
of  Virginia.  Here  the  State  made  no  surveys  whatever  before 
disposing  of  the  lands  to  tlie  settler  or  speculator.  The  pros- 
pective owner  sought  out  a  tract  of  land  that  pleased  him,  and 
caused  a  survey  to  be  ma<le  and  n]arke<l  the  latter  generally 
by  '  blazing '  the  trees  with  a  hatchet.  The  survey  was  then 
rec<.»rde<l  in  the  State  land-office,  and  became  the  basis  for 
warrants  covering  the  land.  Such  was  the  way  in  which  the 
lands  of  West  Virginia  and  Kentucky  were  '  taken  up.'  .  .  . 
The  pre-cmptor  was  never  obliged  to  wait  for  the  8ur\-eyor. 


^Jf/wniilt  oj  Cm'iifft,  TV,  520;  copied  fnmi  IIin»«lnle,  The  Old  Sanhwrrt, 
257-25S.  Till-  rir<linunce  u  prinleJ  entire  in  the  Lift  and  JvunutU  of  3Ia- 
naud)  CuOer,  II,  431-8. 

'Such  were  the  proTisions for  allotting  the  lnnd<  amonf;  the  rari'>u*i  »tat«s 
in  proportion  to  "  the  qnotaA  in  the  ln«t  pre<^iiii;  rr<|nisilion  on  all  the 
Msles,"  the  sale  at  auction  b^  comoiiKionern  of  the  loan  officer  in  the  respec- 
tive itatc«,  and  the  lack  of  a  smaller  diviMon  than  one  mile  s>)iiare.  CC 
Hinidale,  The  Old  Sorlkrat,  2.J9,  302;  Cutler,  Tke  Ord.  </  1787,  in  Okio 
Artk.  amd  HiiL  Quart  I,  32. 
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8uoh  a  system  led  to  the  'running  out'  of  all  sorts  of  tracts  of 
land.  Half  a  dozon  patents  would  snnietinies  be  given  for  tbe 
same  tract.  Pieces  of  land,  of  all  shapes  and  sizes,  lay  hetween 
the  patents;  and  in  time,  as  lands  hecame  more  valuable,  huge 
'blanket'  patents  were  thrown  out  to  catch  these  pieces."' 

But  the  institutional  results  of  the  Ordinance  of  1785  are 
scarcely  less  impcuiant  than  the  economic.  Everywhere  iu 
the  Northwest  Territory  and  in  the  vast  regions  beyond  the 
Mississipiii  and  the  Missouri,  the  government  surveyor,  even 
in  advance  of  the  pioneer,  has  laid  the  first  foundation  of 
local  institutions.  He  has  assigned  the  name  and  «lefincd 
the  territ<irial  limits  of  the  future  social  and  jMilitical  unit. 
Manifestly  the  "congressional"  township,  though  as  such 
absolutely  devoid  of  organization,  is  nevertheless  a  municipal 
body  in  embryo  requiring  but  slight  encouragement  to  develop 
into  a  living  body.'  IndtKxl  there  is  usually  a  well  defmed 
transitional  stage.  Iu  those  states  where  the  county-procinet 
organiza(i<m  prevails — and  as  a  rule  that  system  precedes  the 
townshij)-couiity  plan — the  precinct  is  well  on  the  way  to 
complete  municipal  development.  As  the  electoral  unit  or  as 
the  district  of  justice  and  constable,  it  possesses  some  of  the 
essential  attributes  of  the  self-governing  township. 

Moreover  it  is  extremely  interesting  to  know  that  the 
framers  of  the  ordinance  were  fully  aware  of  its  institutitmnl 
significance.  It  was  provided  that  every  alternate  township 
should  be  sold  in  a  body  without  suUlivisiou  and  the  remain- 
ing half  by  sections.  "The  South,  accustomed  to  the  mode 
of  indiscriminate  locations  and  settlements,  insisted  on  the 
rule  which  wouhl  give  the  most  free  scope  to  the  roving  emi- 
grant; and,  as  the  bill  required  the  vote  of  nine  states  for 


'  Hinslale,  The  Old  Nnrlhwal,  200.  For  Kentucky, see  Shalor,  Kentucky,  in 
Comnionweallli  series,  49  (T.,  and  HinnHnk,  201.  But  reml  esfieciiilly  the 
interesting  dixciituiion  of  llit*  Ordinsncc  in  the  Ijift  and  ,Tiiurnnh  nf  Miinauek 
Caller,  I,  123  ff.,  where  the  opinionfl  of  Washington  and  others  arc  comiinred. 

'Cf.  Bbair,  Loeal  Qovemmmt  in  JUinoin,  10. 
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adoption,  and  during  the  debates  on  the  subject  more  than  ten 
were  never  present,  the  eastern  people,  though  'amazingly 
attached  to  their  own  custom  of  planting  by  townships 'yielded 
to  the  compronuse  that  every  other  township  should  be  sold 
by  sections."'  So  the  ordinance  of  1785  is  the  first  act  in  the 
sectional  conflict  for  control  of  local  institutions  in  the  North- 
west.' 

Among  the  forces  predetermining  the  character  of  social 
organisms  in  the  Northwest,  second  in  the  order  of  time  but 
first  in  deep  and  far-reaching  influence,  stands  the  Ordinance 
of  1787.  By  this  instrument  the  formation  of  townships  and 
counties  is  expressly  contemplated.*  But  it  is  those  remark- 
able provisions  concerning  freedom,  property,  representation, 


'  Bancroft,  ITlxl.  of  the  Fm-mtitwu  (if  the  Cnnttilulion,  I,  181,  citing  a  letter 
of  GravHon  to  MadLson,  linteil  May  1,  1786.  Cf.  Life  and  JounmU  of  Mnnaiuith 
CrtlUr,  I,  126  ff.  It  would  seem  to  lie  excet-dingly  fortunate  tliat  the  town- 
ship of  iiix  miles  txjuare  waH  adopted,  mtber  tlian  either  that  of  Jellcrsnn  or 
that  of  the  Comiiiittoe.  A  larger  area  would,  duuUllcss,  hn\'e  liecn  aa 
inipracticuble  subdivision  of  the  county. 

-The  retilrietions  upon  tlic  subdivision  and  sale  of  the  public  lands  were 
removed  by  Congress  at  an  early  day.  The  act  of  1798  provided  for  the 
afipointment  of  u  Surveyor  General  and  created  the  preseut  system  of  num- 
bering the  sections,  "  beginning  with  the  number  one  in  the  northeast 
section,  and  proi'ceding  west  and  east  alternately,  through  the  lownsliip 
with  progressive  numbers  till  the  thirty-sixth  bo  completed: "  U.  S.  StatuUi 
<U  lAirge,  1,  400.  By  an  act  of  Kcb.  11,  180.5,  the  Surveyor  General  was 
re<|uired  to  subdivide  the  laud.t  into  quarter  sctlions:  lb.,  II,  313.  In  1820 
sale  waiiaiithori/.ed  in  h.'ilf-qiiarler  sections;  and  in  1S32,  in  quartcr-ijuarter 
sections:  /A.,  Ill,  6tiO ;  IV,  503.  See  Carhart,  Plane  Surveying,  295  ff.j 
Webster,  H'oriit,  III,  263;  Shaiuke  Sato,  The  Ltuul  QurMJon  in  Ute  U.  S^ 
Sliulien,  IV,  .'iOl  tr.  The  principal  provisions  of  the  Unlinancc  are  given 
by  .\ll)ach,  Weitern  Annalu,  AiH-S;  and  Blanchard,  Duroivry,  1S8-'J.  The 
most  extcniled  diM'Us.sion  of  the  nielhod  and  procedure  in  making  a  govern- 
ment survey  will  be  found  in  Donaldson,  Tl>e  Puhlic  Domain,  178  fl'.,  676  ff. 
For  the  literature  relating  to  the  public  lands,  see  Winsor,  ..VuiTfidw  and 
Crit.  Hi,!.,  VII,  i.S3. 

'  "Sec.  7.  Previous  to  the  oi^anization  of  the  general  nswmbly  the  gov- 
ernor shall  appoint  such  magistrates,  and  other  civil  olliiers,  in  each  county 
or  township,  as  he  shall  tind  necessary  for  the  preservation  uf  the  peace  and 
good  order  of  the  same : "  Poure,  Charten,  I,  430. 
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"  religion,  morality  and  knowledge,"  that  have  caused  the 
'  magna  t'harta '  of  the  AV'e.st  to  he  rcgardofl  as  the  greatest 
moiiuniont  of  state.smanship,  modern  or  ancient;'  and  they  are 
of  supreme  interest  from  our  ])resent  point  of  view.  Tlie 
guaranties  of  the  compai't — which  were  to  remain  unalteralilc, 
unless  by  c-ommnn  consent — particularly  the  prohihition  of 
slavery, — "  fixed  forever  the  character  of  the  population  in 
the  vast  i-egions  northwest  of  the  Ohio,"*  and,  let  us  add,  the 
still  broader  domain  west  of  the  Mi9sissii)pi. 

As  in  the  case  of  the  Onlinanco  of  1785,  the  wisdom  of 
New  England  united  with  that  of  the  South  to  produce  this 
,  measure :  bj'  the  votes  of  the  South  it  was  adopted,  in  the 
r  brain  of  Manasseli  Cutler  of  Massachusetts  it  was  conceived. 
But  from  an  early  day  it  was  clear  that  tlie  West  would  become 
the  heritage  u(  the  men  of  the  Eastern  and  Middle  States,  and 
tliat  the  civil  institutions  which  they  slmuld  e.staldisir  must  he 
largely  the  results  of  the  blending  of  those  with  which  they 
were  resjiectiveiy  familiar.^ 


■"We  »re  accustomed  to  praise  the  lawgivcra  of  antiquity ;  we  help  to 
per]>ctnate  the  fame  of  SoJon  nnrl  Lvcurgiis,  hut  I  ilniiht  whether  one  ningle 
hiw  of  any  lawgiver,  ancient  or  moilern,  liiis  produced  eflt-elu  of  more  distinct, 
ninrlccd,  and  liitsting  character  than  the  Ordinance  of  1787  ;  "  Wclister,  first 
Bpeech  on  P'oot's  KesoUition,  H'orfoi,  HI,  203. 

'Webster,  Worh,  III,  264,  277  fT. 

'The  prineipal  anthorily  on  the  origin  of  the  Ordinance  of  1787  in  the  Li/6 
nnd  Jniiimih  <•/  Mananwh  Ciillrr,  Vol.  I,  Chap.  VllI,  and  Vol.  II,  Apjien- 
dix  "D."  See  also  Poole,  J)r.  Culler  and  the  Ordinance  of  1787,  in  N.  A, 
Jifrletv,  April,  1S76 ;  Hinsdale,  The  Old  Norlhntxl,  Chaps.  XV,  XVI,  and  hi« 
Article  in  Mag.  of  Weal.  IJitI,  July,  1887  ;  Adnin«,  MarylantCn  Mnmee  vpon 
Tjnnd  Onuionj!  to  the  U.  S.,  in  Sliuiift,  Vol.  Ill;  8hosuke  Sato,  Hinl.  of  the  Lnnd 
Que»linn  in  V.  S.,  Sdirfi'm,  IV,  .'138  fl*. ;  Rancroft,  IJitlnry  of  the  Fonimtion  of  the 
Congt.,  II,  Ch.  VI ;  Cutler  (\V.  P.),  The  Ordinance.  o/1787  in  Ohio  Areh.  and 
Ifii>I.Q^iarl.,\,\(*-ii7;  Smith,  ,Sf.  C/air /^'dprrs,  1, 118  If.;  11,603(1'.;  .Vndrewg, 
The  lieijinning  of  Our  fhl.  Si/rtcnt,\n  Ohio  Arrh.  and  Hiet.  Quart.,  1-9 ;  Mathews, 
The  Earlietl  Heltlemenl  in  Ohin,  in  Harprr'n  Mag.,  Sept.  1885,  and  his  Organiia- 
tion  of  the  Ohio  Land  Oi.,  in  Mag.  West.  Hint.,  1, 32  ff. ;  Graham,  The  Beginning 
of  Education  in  the  Xorthvril  Territory,  in  Mng.  West.  liiil.  Feb.  1888;  Strong, 
lliit.of  Witcnntin  Territory,  16o-fl;  Alderman,  Marietta,  Ohio,  HiH.  OmtiHerei, 
in  Mw;.  We»l.  Hitl.,  March,  18SS;  Williams,  Arthur  fit.  Clair  and  the  Ordinant* 
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(b). — The  Sedional  Riralry  of  Local  Organimis. 

It  apptars  to  be  generally  true  that  emigration  in  the 
United  States  follows  the  lines  of  latitude.  In  acconlance 
with  this  so-called  "  law "  of  migration,  the  r^ions  of  the 
Southwest  have  been  jieopled  largely  by  settlers  from  the 
southern  states  carrying  with  them  the  county  system  with 
which  they  were  familiar.  On  the  other  hand,  the  local  insti- 
tutions of  the  Northwest  are  tlie  r^ult  of  a  fusion  of  the  social 
elements  of  New  England  and  the  Middle  States. 

In  some  instances  the  establishment  of  t«)wnship-county 
government  has  been  a  silent  and  seemingly  easy  process.  In 
others  it  has  been  merely  a  question  of  expediency  as  to  the 
time  when  it  sliould  be  introduced.  But  in  one  or  two  cases 
a  sharp  sectional  diversity  of  population  has  given  rise  to  a 
protracte<l  conflict  of  local  organisms,  exceedingly  instructive 
to  the  student  of  corajuxrative  sociology. 

Provision  for  the  first  civil  townships  in  the  West  was  made 
in  1790  by  an  act  of  Governor  St.  Clair  and  the  Judges  of  the 
Northwest  Territory.  But  these  towns  were  invested  only 
with  rudimentarj"  powers.  It  was  enacted  that  each  county 
should  Ije  divided  by  the  justices  of  the  court  of  quarter 
sessions  into  townshii)S  with  such  "  bounds,  natural  or  imagi- 
nary, as  shall  appear  to  be  most  proper;"  and  for  each  the 
court  should  apjwint  a  constable  to  act,  "specially"  for  tiie 


cf  I78T  in  Mag.  Wat.  Hint.,  I,  49  ff.;  Campbell,  PoL  HitL  of  Mieh.,  206  ff.; 
Hildreth,  Ilifl.ofU.  S.,  111,5-27.  The  first  numLerof  Vol.  II,  o( Ohio  Anh. 
and  H'utt.  Qunrlcrly,  2-il  psRC!",  is  devoted  to  the  Marietta  Centenninl  Cclelirn- 
lion;  "^ee  partiniltirly  the  addresiscs  of  Hon.  Oeo.  F.  Hoar,  Hon.  J.  R.  Tucker, 
»nd  Jiidgi.'  Joseph  Cox.  The  now  fumoiiR  letter  of  Ihine  to  Webster  is  printed 
in  Procdt.  Uom.  Hint.  Soe.,  X.  475—1^0.  See  al-fo  [firmer,  Him.  of  Detroit  and 
Mith.,  S'>-6;  Curtis,  Uitt.ojthe  (JomI.,  I,  3ul,  452;  II,  344;  Coofier,  Ameri- 
can Politiet,  Bk.  IV,  10-13 ;  L;ilor,  I'ol.  Cye.,  Ill,  31 ;  Cooley.  Michigan,  127; 
Albiicli,  WeMem  AnnaU,  4G6  ff. ;  Donnldwn,  The  Public  Domain,  163-C; 
Monelte,  Hint,  of  Diie.,  etc..  If,  2S7-40;  Wilson,  Slave  Pover,  I,  31-8; 
Bumet,  jVofM,  .37-S.  A  biWiopniphy  of  the  Ordinance  in  given  by  Winsor, 
Jfar.  and  Crit.  Hiat.,  VII,  638. 


144  Rise  of  the  Tuvmahip  in  the  Wedem  States. 

township,  and  "generally"  for  the  county;  also  a  clerk  and 
one  or  more  overseers  of  the  poor.'  However  in  1802  the 
general  assembly  of  the  Nortliwest  Territory  provideil  for  a 
more  popular  organization.  A  towu-meetiiig  was  instituted, 
but  only  for  purposes  of  election.  The  number  of  ottiocrs  was 
greatly  incrcasetl  and  all  were  to  be  choseu  by  ballot.  Each 
town  was  to  elect  a  clerk,  two  or  more  overseers  of  the  poor, 
three  fence  viewers,  two  appraisers  of  houses,  one  lister  of 
taxable  pi-oi^rty,  one  or  more  constables,  a  sufficient  number 
of  supervisors  of  roads,  and  three  or  more  trustees  or  "  man- 
agers," the  latter  to  exen-ise  the  general  supervisory  powers 
of  a  town  board.'  The  principal  features  of  this  act  were 
emboilicd  in  the  early  hiws  of  tJie  state  of  Ohio ;  but  there 
the  duties  of  the  quarter  sessions  passed  to  the  county  commis- 
sionei-8  and  the  township  trustees  were  allowed  a  restricted 
right  of  taxation.' 

The  t<jwn ship-county  organization  whose  genesis  in  the 
West  we  have  thus  not<?d  wits  the  result  of  a  sectional  com- 
promise; but,  nevertbele.ss,  in  siibstaticc  it  was  merely  the 
system  already  existing  in  Pennsylvania  somewhat  modified 
by  eastern  and,  particuhirly,  southern  influences.*  And  it 
seems  to  have  been  established  (juietly  without  sharp  or  pro- 
tracte<l  struggle. 

The  most  remarkable  illustration  of  such  a  sectional  rivalry 
is  found  in  the  history  of  Illinois — tiie  thir<l  eominonwiaiUh 
formed   in   the   Northwest    Territory    in    pursuance  of  Uie 


'  Chase's  Stutulai  of  Ohio  aiul  the  y.  W.  Terrilory,  I,  107-8. 

•  Clinse'R  Sl(U'i(ai  of  Ohio  nnd  S.  IK.  Trrrilun/,  I,  344-0.  See  the  recoril  of  a 
Dieelinjjof  (leveliinaTfiwiisliii).  April  4,  IS03:  J%.  H'al.  JUkI.,  IV,  «0-70. 

"Chase's  Slatutet  of  Ohio  und  N.  ]V.  Territory,  I,  370,  397  (T.,  fi3(i,  700. 

'A  plurality  of  the  scltlerB  anci  legislulors  of  the  Norlhwcitl  Territory 
were  from  the  Middle  .Slatca,  o  large  contingent  frim  Virginia  and  .Mary- 
land, mid  Ktill  fewer  from  New  Knglnnd.  The  inlliience  of  Pennsylvania, 
was  especially  great,  (iovernnr  St.  Cluir  LiniRidf  was  a  Pennsylvanian  of 
Scotch  descent,  and  he  did  much  to  determiuu  the  chxractor  of  civil  iiisli- 
tutioDi  in  the  Territory.    See  Iliuiidale,  The  OldXorthwat,  2»4,  325,  300. 
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Ordinance  of  1787.  Previoua  to  1818,  when  she  was  ad- 
mitted to  the  Union,  the  inhabitants  were  almost  exclusively 
from  Virginia,  Kentucky,  and  the  Carolinas,  the  majority 
being  settled  in  the  southern  end  of  the  state.  Consecjuently 
the  constitution  of  1818,  and  laws  made  under  it,  "placed 
the  entire  husiness  management  of  each  county"  in  the  hands 
of  three  County  Coraniissioncrs,  the  state  being  dividcil  into 
fifteen  large  counties." 

"  But  even  at  this  time  there  hail  been  planted  in  Illinois, 
and  throughout  the  whole  West,  a  germ  oapidjle,  under  right 
conditions,  of  developing  a  highly  organized  township  sys- 
tem, lu  dividing  and  designating  the  public  domain,  the 
Congre-ss  of  the  United  States  had  early  adopted  the  system 
of  surveying  into  bttdiea  six  miles  square,  and  had  given 
these  divisions  the  New  England  name  of  tmninhipa.  For 
purpos<;s  of  record  and  .sale,  ciieh  township  was  divide<l  into 
thirty-six  sections  a  mile  square,  and  these  were  further  sub- 
divided. Every  man  held  his  land  by  a  deetl  which  reminded 
him  that  his  freehold  was  part  of  a  townnhip,  ami  there  is 
much  even  in  a  name.  But  further  than  this,  the  United 
States  had  given  to  the  pcojde  of  every  township  a  mile  of 
land,  the  proceeds  of  which  should  be  a  j)ermanent  township 
school-fund.  To  give  effect  to  this  liberal  provision,  the 
stale  enacted  a  law  making  the  to\vn:<liip  a  body  corporate 
and  politic  for  scliool  purposes,  and  authr)rizing  the  inhabi- 
tants to  elect  sctiool  officers  and  maintain  free  schools.  Here 
then  was  a  rudiment  of  local  government.  As  New  England 
township  life  grew  up  around  tiie  church,  so  western  local- 
ism finds  its  nucleus  in  the  school  By.stem,  What  more 
natural  than  that  the  county  election  district  shoidd  soon 
be  made  to  coincide  with  the  school  township,  with  a  school- 
house  for  the  voting  place"?  or,  that  justices  of  the  peace, 
c<.)nslable8,  road  supervisors,  aud  overseers  of  the  poor,  should 


'  Shaw,  Local  Govt,  in  III.,  9. 
10 
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have  their  jurisclictioiia  determined  by  those  same  township 
lines?'" 

With  the  admission  of  Missouri  as  a  slave  state  iu  1820, 
nortlioni  Illinois  befjan  to  be  occupietl  by  settlers  from  the 
eastern  aiul  mi<ldle  states,  while  sonthern  einigniti<in  was 
directed  lo  JLtssduri.  A  long  and  bitter  sectional  struggle 
ensued,  terminating  only  with  the  revised  constitntictn  of 
1847,  by  wiiii'Ji  tlie  letjislature  was  atithorizfd  to  provide  for 
township  organization  by  a  general  law  whicli  should  allow 
each  county  to  adopt  it  whenever  a  majority  of  the  voters 
therein  should  so  decide.  The  northern  counties  immediately 
proeeedeil  to  organize  townships  under  the  law  enacted  in 
pursuance  of  this  reiiuireincnt.  (iradnally  the  southern  coun- 
ties have  followed  their  example,  until,  at  the  present  moment, 
but  twenty-three  out  of  the  one  hundred  and  two  counties  of 
the  state  still  maintain  tlie  ejtrly  system." 

"  This,"  remarks  Dr.  Shaw,  "  was  one  of  those  happy,  but 
unusual,  compromises  whereby  both  parties  gain  their  prin- 
cijile.  It  was  rendeivd  pa«sible  by  tlie  distinctly  sectional 
line  of  demarcation  which  separated  the  two  elements  of 
population.  Iu  Ohiu  and  Indiana  the  same  diverse  elements 
of  population  had  l>een  more  thoroughly  eommingle<l ;  and 
their  'compromise'  system  was  the  outcome  of  mutual  cfin- 
cession — a  hybrid  affair,  in  which  township  organization  was 
very  limited  and  imperfect.'" 

The  history  of  local  government  in  Illinois  seems  about  to 
find  a  parallel  in  that  of  Missouri.  AHer  the  Civil  War  a 
considerable  emigration  from  the  North  and  East  was  gradu- 
ally directed  to  that  state;  and,  as  a  consequence,  an  agitation 
for  a  change  in  the  foini  of  local  government — which  bore 
the  essential  fesitures  of  the  Virginia  system — speedily  arose. 


'Shaw,  Local  Gort.  in  Itt.,  10. 

'On  the  anthority  of  a  letter  to  the  anther  from  Hon.  Henry  D.  Dement, 
Secretary  of  Slate,  ilaied  June  27,  1888. 
*Shaw,  Local  Govt,  in  III.,  II. 


EooiuHon  of  the  Towndvp-Comity  Sydcm. 


147 


The  framers  of  the  ronstitiition  of  1875  met  the  queetioii  by 
proposing  the  solution  wliith  had  prove<l  so  suocessfnl  in  the 
case  of  Illinois.  The  a^sL-inhly  was  authorized  to  provide, 
by  general  law,  for  towiisliip  govcmiiicnt  "  under  whidi  any 
county  may  organize,  whenever  a  majority  of  the  legal  voters 
of  snch  ix)unty  .  .  .  ^Iiall  so  (leteriiiiiie,"'  Not,  however,  until 
1875)  was  the  law  conteiiiplatod  in  the  omstitution  enacted, 
and  it  has  been  very  slowly  put  in  force;  at  present  bnt  eigli- 
teeii  out  of  one  hundred  and  fourteen  counties  having  adopted 
township  organization.* 

Even  during  the  colonial  era  the  sectional  rivalry  lietween 
the  two  fiirtns  of  lo«d  orgaiiiziition  within  the  same  common- 
wealth had  begun,  notably  in  South  Carolina.*  At  the  begin- 
ning of  the  eighteenth  century  a  parish  system  was  established 
as  a  part  of  the  eoelcsiastioal  eoustittition.  But  the  South 
Carolina  parisli  was  a  civil  as  well  as  a  spiritual  body,  |)ossess- 
ing  an  exceedingly  lil)cral  organization.  The  spirit  of  the 
latter  was  denicjcratic;  and  as  a  means  of  local  self-government 
the  parish  proved  satisfact<>ry  to  the  inhabitants  of  the  low 
country,  though  they  were  of  very  heterogeneous  origin,  until 
1866.'" 

A  different  system  was  established  in  the  "up"  or  "  l)ack 
country."  This  region,  long  separatal  from  the  coast  parishes 
by  an  uninhabited  wilderness,  was  slowly  occupied  after  ITM, 
mainly  by  emigrants  from  Virgiuia,  Pennsylvania,  and  nther 
middle  colonies,  advancing  from  the  north  to  the  rear  of  the 
earlier  settlements.'      Here   no    form   of  local   ori;anization 


'Constitution  of  1875,  Art.  IX,  sec.  8,  Poore,  Chu'lcn,  II,  1185. 

'On  the  aiuliurity  of  a  leUer  to  the  author  from  lion.  M.  K.  Mi-Grnlh, 
Secretary  of  Stute,  dnled  Jone  20,  1S88. 

'On  this  topic  see  Kamuge,  Local  Oovemment  and  Free  Schools  in  SovtX 
Cdrnlimi,  J,  H.  U.  Stvdia,  1 ;  imd  Kamsay,  Hatory  <^  South  Oarolina,  II, 
Chup.  HI. 

'  Runiigc,  IjOOoI  Government  and  Free  SehooU  in  SnuJh  Oaroliiui,  '1'2. 

'Kamsav,  771411.  o/  South  Carolina,  I,  118;  Simms,  His(,  of  South  Carolina, 

142  a; 
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existed  until  1769.  Hitlicrto  the  only  courts  in  the  entire 
colony  were  held  iu  Chark'stown.  To  enforce  the  laws  in 
the  remote  settlements  of  tlie  interior  was  impossible,  and  the 
people  resorted  to  self-Jielp  through  means  of  the"Re(rula- 
tors."  To  obviate  these  evils,  iu  the  year  mentiouetl,  judicial 
districts  for  the  holding  of  "  circuit  courts"  were  cstalilishcd 
iu  llie  up  country.  Auil  in  1785,'  under  Virginia  inttucncc, 
it  was  ordered  that  these  districts  should  be  divided  into 
counties;  but  in  1798  the  latter  system  was  abrogated,' and 
the  name  "distj'ict"  substituted  fur  that  of  "  counly  ;  "  aud 
the  district  plan,  side  by  side  with  the  parish  system  of  the 
coast,  survived  until  the  Civil  War.  Finally  under  the  cuti- 
stituticiu  of  18G8,  tiic  long  rivalry  terminated  in  a  victory  fur 
county  organization.  The  entire  state  was  subdivided  into 
counties,  subordinate  to  which  were  townships  with  rudi- 
nieutaiy  powers.^ 

(o). —  The  Economic  Rivalry  of  Local  Organigmn. 

Another  form  of  conflict  in  local  organisms  exists  in  several 
of  the  northwestern  states  dependent  upon  conditions  other 
tlian  sectional  divei-sity  of  population.  To  understand  its 
nature  an  important  flict  very  evident  to  tiie  careful  observer, 
but  neverthele.ss  disregarded  by  writers  on  American  institu- 
tions must  be  consideried. 

County  organization  is  usually  established  in  new  states  and 
territories,  even  when  the  constituency  of  the  population  and 
other  conditions  are  in  themselves  favorable  to  town  govern- 
ment, a  number  of  ycai-s  before  the  latter  is  adopted.  TJic 
reasou  is  not  far  to  seek :  county  government  is  cheaper  and 


'Soi<(A  Varulina  Statulet  at  Large,  IV,  6C1.  Cf.  Ramsay,  Hi»l.  of  Sovlh 
Oaroima,  II,  71.  Bui  nn  ordiiuinc-e  for  dividing  the  diglrictii  into  counties 
vas  pushed  in  1783:  Slalula  at  Large,  IV,  501. 

'HuiUh  Carolina  Staiuiet  at  Large,  VII,  283  fT. 

'  Ramoge,  Local  Government  and  Fru  SchooU  in  South  Carolina,  20-26. 
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simpler :  indeed,  many  regard  it  as  the  only  practical  form  of 
Ideal  iulministradon  wliile  the  population  is  small  and  dis- 
pcrsefl  over  lai"ge  areas.  Tiicre  are  two  considerations  which 
must  not  be  overlooked  in  this  connection.  In  the  first  place 
the  countj'  of  the  Northwest  is  a  very  different  institution 
from  that  which  preceded  it.  Since  the  Conqne.'<t  the  English 
shire  has  always  been  highly  centralized  ;  that  of  colonial 
Virginia  was  scarcely  less  so ;  while  only  in  New  York, 
Pennsylvania,  and  in  early  Massachusetts  was  the  elective 
])rinciple  at  all  pronounced.'  Rut  tiie  western  county  is  a 
republic.  Its  officers  are  chosen  by  and  responsible  to  the 
peojjie.  It  is,  in  short,  a  township  in  every  essential  respect 
save  the  possession  of  a  folkmoot.  Accordingly,  experience 
has  shown  that  the  county  may  safely  be  adopted,  even  by 
those  with  strong  predilection  for  the  town  system,  as  the 
cheapest  and  simplest  form  of  local  administration  during  the 
infancy  of  a  commonwealth.  Therefore  it  may  j)erhaps  be 
regarde<l  as  a  "  law  "  of  western  political  evolution,  that  the 
county-precinct  should  jirecede  the  township-county  system 
in  the  order  of  development. 

There  is  a  second  consideration  which  has  already  been 
casually  alluded  to.  The  conditions  of  western  colonization 
are  very  different  from  those  which  existed  in  the  days  of 
John  Smith  or  William  Bradford.  The  western  pioneer  may 
become  the  member  of  a  "  town  company  "  or  a  8i>eculator  in 
vast  tracts  of  land.  But  neither  close  town-life  nor  large 
jilantations  is  the  normal  mode  of  settlement.  The  isolated 
homestea<l  of  a  half,  a  quarter,  or  a  half-quarter  section  is  the 
usual  domain  of  the  western  farmer.  Besides,  the  superior 
means  of  transportation  possessed  by  the  modern  pioneer,  the 
certainty  that  the  railway  will  speedily  follow,  if  indeed  it 
has  not  pivceded  him  ;  and  the  comparative  freeilom  from 
danger  from  savage  man  or  beast, — render  him  almost  inde- 
pendent with  respect   to  neighbors   in  the  selection   of  his 


'  I'erliaps  Delnwarc  hhuulJ  also  be  here  nicntioaed. 
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"claim."'  Tlius  all  the  conditions  are  from  the  start  favora- 
ble to  a  somewhat  evenly  i]istril)iite(l  pnpiilatinn,  and,  liiero- 
fore.  to  the  larger  area  of  tiie  eounty  as  the  territorial  unit.' 
i  Now,  with  the  increase  of  population  and  the  exjmnsion  in 
the  volume  of  public  business,  there  eonies  a  time  when  it  is 
felt  that  county  government  fails  to  reach  the  extremities  of 
the  body  politic,  when  there  seems  to  be  need  of  a  smaller 
governmental  district  in  order  that  opixtrtunity  may  be  affonled 
for  the  more  intimate  participation  of  ever)-  citizen  in  the 
management  of  domestic  affairs.  Then  begins  an  agitation 
for  township  organiziition  which  sometinn'S  develops  into  a  long 
and  sharply  contestetl  strupgle.  No  doubt  inherited  prejudices 
im  the  part  of  the  electors,  as  in  the  cases  already  discussed,' 
iiriually  con.stitutc  an  important  element  of  the  conflict ;  but  it 
is  Ibiight  out  mainly  on  economic  grounds.  Will  nrtt  the  new 
government  on  account  of  the  nudtiplicity  and  reilnplication 
of  offices  be  much  more  expensive  tliun  the  old?  Will  the 
new  boanl  of  supervisors — a  Iwal  legislature,  sometimes  ct)m- 
posed  of  many  members — be  able  to  administer  jinblic  affiiirs 
as  promptly,  intelligently,  and  honestly  as  the  commissioners? 
Does  not  the  present  system  favor  the  city  at  the  exjMnse 
of  the  country,  and  will  not  the  change  destroy  the  official 
monopoly  of  the  "courthouse  ring?"  These  are  some  of  the 
consideiiitions  which  have  weight  at  the  jk)11s. 

The  history  of  Nebra-ska  atlbrds  an  excellent  example  of 


'It  should  be  noted  thnt  the  conditions  affci'ting  the  first  oc-cupnlion  of 
new  terrilories  is  here  the  Bulyect  of  diKiussion.  Undinibtediv  in  the  West 
IIS  elucwhero  there  U  a  Kirong  tendency  towanJsi  a  (ou  rapid  development  of 
Tillage  and  city  life.  "  America  forms  no  cieeption  to  (he  ni!c  that  [lopu- 
lution  in  civilized  lands  gnivilates  towardi*  great  centres.  Though  her 
iuiiuensc  agricultural  developiucnt  miglit  have  been  expected  to  arrest  thi« 
movement  and  divert  population  to  the  rural  diKlricta,  Btich  haa  not  been 
ihc  aiMi : "  Carnegie,  Iriumphant  Drmntracy,  4G  11'. 

'It  is  very  probable  thai,  even  in  Illinois  and  South  Carolina,  the  economic 
onciderations,  abonl  to  be  menlioucd,  parliiuliirly  the  inertia  of  vested  inter- 
■t£ — uf  cstabliiihed  institutions — hn<i  more  to  do  with  the  oonllict,  than  haa 
liecn  supposed  or  can  now  be  aitcertained. 
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the  economic  rivalry  of  local  organisms.  When  the  temtorial 
goveriimi;nt  was  establi.sln!<l  in  1854,  the  county  was  chosen 
as  the  political  unit;'  anJ  under  the  ctdistitution  of  1867,  the 
same  system  was  continued.  Not  until  1875  was  tlie  first 
definite  step  taken  toward  the  suhstifiition  of  the  township- 
county  plan.  In  tlie  constitution  of  that  year  the  legislature, 
following  the  Illinois  precedent,  was  authorized  to  frame  a 
general  township  act  whose  adojition  should  l>e  left  to  the 
voters  of  the  resi>ective  counties.'  Thereafter  at  each  session 
of  the  legislature  attempts  were  made  to  enact  a  township  law; 
but  only  in  1883  was  it  accomplished.  And  in  the  five  yeare 
which  have  since  elapsed  but  twenty-four  out  of  the  cighty- 
tliree  organized  counties  of  the  state  have  put  the  law  in 
operation.* 

The  result  shows  conclusively  that  the  sources  of  population 
have  had  little  to  do  with  the  matter.  The  vast  majority  of 
the  [leople  of  Nebraska,  directly  or  indirectly,  are  emigrants 
from  New  England  and  the  Middle  States.  Yet  among  the 
counties  that  still  ivfiise  to  adopt  township  organizjition  are 
some,  such  as  I^ncaster,  Douglas,  and  Johnson,  which  are  the 
most  {topnloiis  and  very  decidedly  northern  in  sentiment; 
while  among  those  counties  first  to  put  the  act  in  force  are 
some  of  the  newer  and  leiss  densely  settled,  though  their  inhabi- 
tants are  probably  not  more  homogeneously  northern  in  origin 
than  the  others. 

By  the  constitution  of  California,  adopted  in  1879,  the 
legislature  is  required  to  provide  by  genera!  law  for  township 
organization,  to  be  airrietl  into  etlect  on  the  county-option 
plan.'  Acc/jrdingly  an  act  of  1883  provides  for  a  uniform 
system  of  county  and  township  government.  But  the  Cali- 
fornia township  as  thus  created  is  an  inchoate  organism  being 


'  Oamplele  Seuion  J^m  of  iV«6,  1,  9,  94,  300,  238,  etc. 

»  Omtl.  of  Neb.,  1875,  Art.  X,  sec.  6,  ChmpUed  Staluiet,  1887,  p.  32. 

'Sev  tlieCU<<i/e>i;ti<ptil)li:tliMi  b_v  tlio  Slate  Jourtial  Chmpany  Cot  1888,  pp.  8-9. 

'  Cuiulitutioo  orCulirornin,  Art.  XI,  sec.  4,  Laws  q/'1887,  p.  XL  v. 
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little  more  thau  a  precinct  or  district  for  the  oonstable  and 
justice  of  the  peace.' 

Even  more  interesting  than  the  county-option  method  and 
still  better  ealctilalal  to  satisfy  tlie  re«juiremeuLs  of  local  senti- 
ment and  Irical  eccnoinic  conditions,  is  the  plan  of  township- 
optiou  instituted  in  Minnesota^  and  recently  borrowed  in  its 
entirety  by  Dakota.  In  the  last  named  territory  the  c<.)unty- 
option  plan  was  first  tried;'  but  in  1883  it  was  enacte<l  that 
"  whenever  a  majority  of  the  legal  voters  of  any  congrrssioiial 
tmcmsMp  in  this  Territory  containing  twenty-five  legal  voters, 
petition  the  board  of  connty  cnmmissioners  to  be  organized  as 
a  town  .  .  .  ,  said  board  shall  forthwitli  proceed  to  fix  and 
determine  the  boirndarics  of  such  new  town  and  to  name  the 
same;  and  said  boani  shall  make  a  full  report  of  all  their 
proceedings  .  .  .  ,  and  file  the  same  witli  the  county  auditor 
or  county  clerk."*  By  this  system,  it  is  readily  seen,  that  any 
congressional  townsliip  within  any  county  of  the  territory, 
having  a  voting  population  of  no  more  than  twenty-five,  can 
put  the  township  law  in  operation  without  affecting  other 
districts  in  the  same  county  which  may  remain  as  before  solely 
under  the  direct  supervision  of  the  county  authorities.'  ^  The 
motive  of  this  plan  is  thonjuj^hly  English.  By  it  the  spirit 
of  localism  is  aMowed  the  freest  scope:  what  is  lost  in  sym- 
metry is  more  than  gained  in  flexibility.  By  the  county-option 
method  two  forms  of  hx^il  government  may  coexist  in  the 
same  state;  by  the  townshii>-option  plan  they  may  fl<nirisli  in 
the  same  district  side  by  side.  And  it  is  evident  that  the 
primary  object  of  either  method  is,  not  so  much  to  allow  free 


'  Encli  township  is  to  have  two  consfab!c«,  two  justices,  and  such  inferior 
ofTioers  a«  I  lie  law  or  the  ouuntj  board  of  superriiiors  niav  deteriuine :  Lam 
0/1883,  p.  315. 

*SlatuUt  of  MinntmtfL,  1878,  p.  168. 

'Jttvued  Oode*  of  Vaknia,  1877,  p.  62. 

♦  /yiir»  of  Dakota,  1883,  pp.  231-2 ;  Cumpiled  Lavt,  1887,  p.  173.  The  pro- 
TisioDH  of  the  net  are  identical  with  those  of  the  Minnesota  law. 

'  Letter  to  the  author  frnm  Hon.  P.  F.  MeClure,  Commisiiioncr  of  laimigra- 
tion  and  Statistics,  dated  Jul;  U>,  1888. 
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piny  to  opinions  dependent  upon  sectional  bias — tliough  indeed 
tliifi  is  p«'niiitt«'d — !is  it  is  1o  allow  each  coDunuiiity  tlic  right 
to  detcTininc  for  itsel  t*  the  time  when,  economically  or  politically, 
a  higher  degree  of  locahsmtion  is  expedient. 

Rut  when  civil  institutions  were  fii*st  established  in  tire 
Northwest  Territory,  it  was  impossible  to  eoiic-eive  the 
methods  whicli  would  best  be  ailaptwi  tu  the  eoiiditious  of 
western  settlement  fifty  years  in  advance.  Besides  the  rela- 
tive advantages  of  town  and  county  government  were  not 
well  understood.  The  real  capabilities  of  the  fully  develi)j)ed 
county-republic  with  its  elective  officers  were  not  yet  entirely 
revealetl.  The  problem  of  hxal  government,  therefore,  was 
solved  in  a  different  way.  Let  us  see  how  this  was  done  in  a 
particular  instance. 

The  institutional  history  of  Michigan  is  of  peculiar  interest 
not  only  iKt-aiise  that  state  was  the  first  west  of  thu  Allcgha- 
nies  to  adopt  and  ultimately  put  in  successful  operation  the 
New  York  system  of  representative  local  government,  but 
because,  on  account  nf  the  preponderance  of  New  England 
ideas,  the  township  was  introduced  at  an  earlier  stage  than  wc 
should  now  think  l)e.st  from  an  economic  point  of  view. 

During  the  tei-riturial  period  several  phases  of  institutional 
development  may  be  traced.  In  1805  judicial  districts  were 
created  by  Governor  Hull,  and  it  wjis  exj)ectcd  that  they 
should  ultimately  be  ,-iibtlivideil  into  counties.'  The  gradual 
differentiation  of  local  offices  and  functions  constitutes  a  sec- 
ond stage.  Thus  the  congressional  townships  were  adopted  as 
highway  districts,  and  the  governor  was  authorized  to  appoint 
a  "supervisor"  for  each.'    In  like  manner,  as  early  as  1809, 


'  Territorial  Lawa  of  Mich.,  I,  17.  Various  counties  were  formed  during 
tlic  adminislmlion  of  Geu.  Cn.s8:  lb.,  Index  ut  OntiUia.  But  as  early  iu> 
1798,  under  the  law  of  1790  cnaoted  liy  the  governor  and  judgex  of  the 
Norlhwe»t  Territory,  four  townhhi|Hi  were  crealed  in  VVuyne  county: 
Karmer,  ITint.  of  Detroit  and  Mich.,  127. 

'  In  181)5  the  governor  was  authorized  to  create  highway  districts  and 
appoint  supervisors:  Territorial  Laum,  I,  77-S,  178-0;  II,  03.     Dut  in  1810 
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commissioners  for  the  care  of  the  jKior  in  each  county  were 
apimiiitcd.'  Munifipalities  were  alsu  granted  powers  of  self- 
govornnieiit  hy  special  eimetment.  Tlius  in  iJilG  Detroit  was 
incorporated  as  a  city  with  elective  trustees  and  the  right  to 
levy  taxes  for  local  pur|)ose.s;  and  in  1821  Prairie  du  Chien 
was  made  a  borough  with  siiiiilar  powers.' 

A  third  and  more  imjwrtaut  cjuxrh  was  reached  in  1825 
when  the  govoruor  and  t-omieil  were  authorized  by  Congre'S 
to  iucor)K)rute  civil  townships  and  provide  for  the  election  of 
township  and  county  officers.*  This  was  the  real  beginning 
of  the  elective  township-county  system  in  Michigan  ;  and  in 
1827,  by  tbi"ee  separate  enactments,  tiie  New  York  system, 
witli  a  numerous  body  of  town  officers,  a  restricted  rigiit  of 
local  taxation,  and  representation  on  the  county  board,  was 
introduced.'  Still  the  authority  of  the  couuty  greatly  excewled 
that  of  the  town  ;  but  the  powers  of  the  latter  have  steadily 
increasal  tiutil  tlie  present  time.* 

Now  what  were  the  forces  which  determinetl  the  coui-se  of 
institutional  developineut  in  Slidiigan  ?  Dr.  Bemis  has 
pointed  out  that  in  1805  the  laws  established  iu  the  Territory 
were  derived  from  those  of  \'irginia,  Ohio,  New  York,  and 
Massachusetts  "  in  about  equal  projxirtions ; "  and  "  as  the  Ohio 
legislation  was  in  part  a  copy  of  Virginia  and  Pennsylvania 


it  was  cniictcd  tlint  th&  uppointriient  uliould  be  made  on  nominntion  of  the 
county  comniissiunera:  lb,,  I,  449;  und  in  1825  the  cx>tnmi»iioner8  were 
given  the  power  of  dividing  the  county  into  distrietn:  76.,  ]I,  289. 

'  Territorial  Lmct  of  Midi.,  II,  41.  Dr.  BeraiH,  Local  (Jmtmmmt  I'li  Michigan 
and  the  Northwat,  10,  states  that  highway  commist-iouers  were  also  given 
the  relief  of  the  poor  in  1820. 

'  BemiB,  Liical  Qovt.  in  Midtigan  and  the  HortUxcetL,  10 ;  TerrHarial  Luwi  of 
Mich.,  I,  534-41.  236-43. 

•Act  of  Feb.  5,  1825:  U.  S.  Statuta  al  Large,  IV,  80.  But  tlie  rijk'ht  of 
election  did  not  extend  to  sherilfs,  justices  of  the  peace,  judges  of  probate, 
or  clerks  and  judges  of  courts  of  re<'ord.  However  Gen.  Cass  in»i»to<l  ihiit 
even  these  should  be  uomiuiUed  by  vote  of  the  people  before  formal  appoint- 
ment by  him:  Campbell,  Pnlilical  Hixlury  nf  Mich.,  413. 

•  Territorial  Lawi  of  Midt.,  11,  317-25,  325-29,  684. 

'  Bemis,  Local  Govt,  in  Mich,  and  the  Northwetl,  10-11.    Cf.  Chnp.  X,  u,  (e). 


Evolution  of  €ie  Township- County  System. 


156 


N 


laws,  the  influence  of  the  two  different  Bj'stenis  of  local  govern- 
ment, centralized  mid  ilwenti-alized,  was  about  equal."  But 
the  grejit  majority  of  tlie  later  settlers  in  the  Territory  were 
men  from  New  York  and  New  England,  bringing  with  them 
a  strong  love  for  township  organization;  and  betwe<'n  181t3 
and  1831  the  de?ire  for  local  self-government  was  fostered 
by  the  great  personal  influence  of  General  Cass.  "  He  was 
thoniiighly  iinliued  with  New  Enghuid  ideas  of  local  govern- 
nuMit,  under  which  he  was  born  and  brought  up.  He  gradually 
abandoned  the  appointment  of  county  and  township  officers, 
and  urged,  nay,  rcijuirod  the  people  to  elect  them.'"  Thus  the 
establishment  of  the  township-county  system,  twelve  years 
before  the  attainment  of  statehood,  would  seem  to  have  been 
the  result  of  strong  sectional  bias.  But  was  not  its  introduc- 
tion really  premature?  Economically  would  it  not  have  been 
cheaper  and  more  convenient  to  have  retained  the  county  as 
the  political  and  administrative  unit  for  a  longer  pcrio<l? 
To-day,  under  precisely  the  same  conditions  as  to  origin  and 
density  of  population,  the  centralized  cotiiity-precinct  system 
would  probably  be  regarded  as  entirely  adequate;  or,  at  moat, 
one  or  the  other  method  of  local  option  would  be  put  in 
requisition.  Still  it  must  nut  bcsupposeil  that,  in  the  sparsely 
settled  frontier  regions,  there  was,  in  practice,  an  entirely 
useless  rwlujdication  of  looi\l  otficcs  such  as  wouM  have 
resulted  from  a  thomugh  enforcement  of  the  mixed  townshiji- 
oounty  system.  The  fact  is  that  in  Michigan,  just  as  in  New 
England,  the  planting  of  townships  pri-ceded  the  organization 
of  Counties.  "  For  the  sake  of  uniformity  in  lines  and  limits 
our  counties  were  many  of  them  formed  by  legislative  enact- 
ment before  there  was  any  settlement  in  them.  As  they 
gnidually  Ixs'ame  iiihabite<l  township  organizations  were 
formed,  frerjuently  including  entire  counties,  and  all  such 
were  attached  to  organized  counties  for  judicial  pur))oses  until 


'  Beinis,  Ixieal  Govt,  in  Mich,  and  tht  Nnrtiiwett,  10-12.    Cf.  Cuuipbell,  Pol. 
Hitt.  of  Mich.,  392,  413;  Cooley,  Michigan,  201,  2U5. 
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after  the  county  itself  was  organized.  The  actual  towiislirp 
organization  always  pn-ocded  tlni  county  oi-jpinizatiun  and  the 
latter  seldom,  if  ever,  took  place  until  after  there  were  three 
organized  townships  within  its  limits."' 

This,  however,  wsis  pni'suing  democratic  self-government 
under  some  difficulty.  Owing  to  the  vast  area  of  the  town- 
ships' and  the  scattered  settlements  therein  "  the  law  author- 
ized two  days'  election  and  alhiwecl  the  inspectors  to  ojwn  the 
polls  at  a  ditl'erent  point  in  the  towntiliip  on  each  day;"' 
moreover  the  town-raceting,  when  the  entire  voting  populatiou 
was  assembled,  sometimes  comprised  but  eight  or  ten  electors.* 

ir. — Constitutional  Limitations  of  the  Township. 

((»). — DiffereiUialed  Forvis. 

English  local  bodies  were  originally  characterized  by  an 
iudividuality  ami  spontaneity  of  growth  which  even  the  baud 
of  the  modern  statnte-maker  has  not  been  able  entirely  to 
destroy.  lu  the  seventeenth  century  scarcely  any  two  towns 
or  jwrishes  posscr^scd  precisely  the  same  organism  or  customs, 
though  essentially  the  same  type  everywhere  prevailed.  In 
the  uew  commonwealths  of  the  West  the  case  is  very  diflPereut. 
The  local  organizations  within  esiclr  particular  state  are  con- 
structed on  exactly  the  sjmie  general  model.  Every  town  or 
county  is  the  duplicate  of  every  other.  On  the  contrary, 
between  the  different  states,  there  is  theoretically  complete 
indei^eridence  in  this  regaixl.     \\'ithin  the  broad   limits  |kt- 


'  Ezlnict  from  n  letter  to  the  author  from  tho  Hon.  Micliael  Shoeuinker, 
C'haimiuii  of  the  Cuiiimittce  of  Hibtorianii  of  the  Michigan  Pioneer  and  Hie- 
toricul  Society. 

'A  single  townshij)  sometimes  corupriHed  a  whole  county  :  see  exnnipleR  in 
Mich.  Pioneer  (Ultrtiont,  1,1-; I;  11,280,289;  111,387,493;  VIl,5iy,228, 
201.    Or  even  two  or  three  counties:  lb.,  I,  208;  VII,  471. 

•Judge  Miller  in  Mich.  Pioneer  Coll.,  VII,  228. 

•  J/tc*.  Pioneer  CbU.,  VII,  418,  619. 
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mitted  by  the  fundamental  law  of  the  Republic,  the  legislature 
of  cacli  commoinveaUli  is  an  autocrat,  and  may  create  such 
civil  bndiis*  aa  it  sees  fit.  But  this  is  true  only  in  theory  ;  in 
practice,  the  experience  of  the  older  states  has  constituted  a 
wmmou  stock  for  the  younger  wlioso  laws  and  institutions  are 
the  result  of  "natural  .selection."  Thus  it  happens  tliat,  while 
the  statutes  dili'er  widely  in  subordinalu  (Laliiics,  but  three  well 
defined  general  types  of  township  organization  exist  in  the 
western  states  and  territories. 

1.  The  lowest  uv  least  developed  type  is  that  which  first 
arose  in  Pennsylvania,  and  which,  with  various  modifications, 
has  since  been  adop{c<l  by  Ohio,  Indiana,  Iowa,  Kaiis,Ts,  and 
Mi.s.souri.  Under  this,  the  so-called  "  Pennsylvania  plan," 
the  people  possess  the  essentials  of  local  self-government. 
The  township  is  usually  a  self-taxing  l>ody  ; '  has  a  corps  of 
officers,  more  or  less  numerous,  chosen  by  popular  ballot;  and 
it  ia  sometimes  entrusted  with  a  most  important  branch  of 
local  administration — the  manaj^jement  of  the  public  schools. 
Beyond  these  limits  its  eonstituti<jn  does  not  extend.  Two 
important  attributes  of  the  highest  type  of  town  organization 
are  lacking:  the  right  of  representation  on  the  county  board, 
and  the  delibcrutivc  folknioot — the  principal  marks  of  class 
differentiation.  Accordingly  tlie  township  is  brought  into 
close  subordination  to  the  county  authority,  and  the  will  of 
the  people  finds  direct  expression  only  in  the  choice  of  oiSoera 
at  the  pitlls.' 


•  Towiuihip  Organlxadnn  Law  of  Mo.,  18;  Gould,  Load  Self- Government  in 
Pa.,  34;  Miiey,  A  Oovernmnit  Tat  Book  for  Ivwa  Schools,  22. 

'  Among  llic  ^roiip  of  slnles  uiidcr  cotisiderntion  (he  Mniplest  nnd  most 
rudimentary  form  of  the  township  is  founii  in  Indiana.  The  duties  of  clerk, 
treasurer,  fence  viewer,  inspector  of  eleclinnif,  and  oventeer  of  the  ixxir  are 
combined  in  the  bunds  of  one  officer — the  township  trustee;  hut  nssessors, 
justices,  con.otahlea,  and  roiid  superintendents  are  also  chosen  by  the  people: 
S(„l.  of  Ind.,  1S52,  037-9;  lietiieJ  Slatuten,  1881,  pp.  1019,  1091,  1280.  In 
Ohio,  likewise,  the  functions  of  the  township  are  comparalively  restricted, 
mnd  the  board  of  three  trustees  is  entrusted  with  much  power.  Each  town, 
however,  has  also  a  clerk,  a  treasurer,  as  many  conatablea  and  supervisors 
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2.  The  second  type  of  town  government  in  the  ascending 
scale  is  the  system  developed  in  Minnesota  and  transpliinted 
theuoc  to  the  territory  of  Dakota.  This  type  ditiers  from  the 
first  in  the  possession  of  somewhat  more  extcnd<xl  powers  and, 
possibly,  a  more  evenly  bahuiced  and  carefully  elaborated 
organism.  But  its  distinguishing  mark  is  the  annual  town- 
meeting,  assembled  not  only  for  the  choice  of  officei-s  but  for 
the  enactment  of  by-laws  and  the  exercise  of  other  functions 
of  a  restricted  legislative  body.' 

But  here,  also,  is  subordination  to  the  county  board  with- 
out representation. 

3.  The  thin!  and  highest  form  of  IcR-'al  organization  is  that 
usually  styled  the  "  New  York  phm,"  from  the  place  of  its 
origin,  and  which  has  already  been  establishetl  in  the  states  of 
Michigan,  Illinois,  Wisconsin  and  Nebraska.  Here  the  spirit 
of  localism  finds  opportunity  for  freest  expression.  The  con- 
stitutional organism  is  symmetrical  and  complete ;  the  tovvn- 
mei'ting  possesses  jxjwers  commensurate  with  the  requirements 
of  modern  life;  and  tlie  pritnitive  and  proper  nexus  l>etween 
scir  and  tunscipe  is  restored.  The  township  is,  of  course,  sub- 
ordinate to  the  county,  but  it  is  subordiuatiou  with  representa- 
tion ;  for,  in  the  county  board  cou)po.se<I  of  the  r-u[>ervisors  or 
other  head-men  of  the  townships,  we  behold  a  rehabilitation 
of  the  ancient  scirgemot.  In  slmrt,  the  representative  town- 
sln'p-county  system  of  the  Northwest  seems  to  l»e  one  of  the 
most  i>erfect  products  of  the  English  mind  and  worthy  to 
become,  as  it  not  improbably  may  become,  the  prevailing  type 
in  the  United  Stutes. 


of  roads  as  the  trustcea  may  determine,  and  one  or  more  aS'SCiwors:  Efviied 
Slatutet  of  Ohio,  1,  204-305.  IVrlcips  California  bliould  be  classed  with  the 
itiites  having  the  Pennsylvania  plan;  but,  as  already  intimated,  the  Cali- 
fornia townBhip  is  such  in  little  more  than  name. 

'  Lmo  of  DakiiUi,  188.3,  p.  235 ;  SUUitlcs  of  Minnaola,  1878,  pp.  170  f. 
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(A). — Subordination  to  tJie  Stale. 

The  western  township  as  a  i>olitic;x!  bod)-  is  wholly  a  crea- 
ture of  the  state.  It  is  tlie  aim  of  the  legislator,  by  a  general 
organic  law— often  an  elalxirate  instrument — to  define  exactly 
all  of  its  corponitc  powers,'  and  to  enumerate  exhaustively 
every  general  fliiictiou  which  its  offitiers  may  properly  dis- 
charge. Its  character  as  a  municipal  corporation  is  usually 
defined  somewhat  as  follows ; — 

"  Each  township,  as  a  bo<ly  corporate,  shall  have  power 
and  capacity :  First,  to  sue  and  be  sued,  in  the  manner  pro- 
vielcd  by  the  laws  of  the  state;  second,  to  purchase  and 
liold  real  estate  within  its  own  limits  for  use  of  its  inhabi- 
tants .  .  .;  third,  to  make  such  contracts,  purcliase  ami  hold 
personal  property,  and  so  much  thereof  as  may  be  necessary  to 
the  exercise  of  its  corporate  or  administrative  power ;  fourth, 
to  make  such  ordci-s  Jbr  the  disput-ition,  regulation,  or  use  of 
its  corporate  proiJerty  as  may  be  conducive  to  the  interest  of 
the  inhabitauLs  thereof;  fifth,  to  purchase  at  any  public  sale, 
for  the  use  of  said  township,  any  real  estate  which  may  be 
necessary  to  secure  any  debt  to  said  township.  .  . 

"  Xo  townsliip  shall  possess  any  corporate  powers,  except 
such  JUS  are  enumerate<l  or  granted  by  this  chapter,  or  shall  be 
specially  given  by  law,  or  shall  be  necessary  to  the  exereise  of 
the  powers  so  enumerated  or  granted."* 


'  In  Micliigsn,  in  early  daYs,  just  as  in  colonial  New  Englnnd,  each  indi- 
Tidual  townhhip  wns  bounded  and  incor|ioriUed  by  nijecial  act  of  llie  legisla- 
ture. This  Wfts  originally  done  under  authority  of  CouKross :  U.  S.  Slalultt 
at  Larye,  IV,  80.  See  miiny  examples  of  iii>ec'tal  incorporation  -in  the 
Mietiujdn  Pioneer  CoUcetiona. 

'  Tiiiciuihip  Chganitnlion  Lawof  Mo.,b-^\  similnr  provisions  are  contained  in 
the  township  acts  of  all  the  suUes.  See,  for  examples,  OnmpiM  Stotutai  of 
A>6.,.3I0;  Rei'i»edCUiar>fD<ikol»,&3;  Z.air» '/ />.iio(n,  1 8«;t,  pp.  223-4 ;  Ohio 
Rerittd  Stalnlet,  188fi,  I,  279;  Shaw,  Local  GoH.  in  III.,  12;  AVip  York  lierued 
Sl<iluU;  I,  KUo  (copied  by  Missouri) ;  Howell's  AmiolaUd  Statutet  of  Mich^  I, 
239 ;  Eeti$ed  Slaluiet  of  Witcontin,  1878,  p.  269. 
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In  a  similar  manner  the  powers  which  may  be  exercised  by 
the  electors  in  town-meeting  are  formally  enumerated  in  the 
statutes. 

(c). — Suhordination  to  Oie  County. 

Administratively  the  township  is  a  body  subordinate  to  the 
county  authority,  the  degree  of  dei>endence  varying  greatly 
among  the  diifereut  states. 

In  the  first  place,  where  county-option  exists,  it  is  the 
body  of  electors  in  the  county  which  determine  whether  town 
organization  shall  be  adopted,  or  whether  after  adoption  it 
shall  be  abrogated.'  Moreover  the  original  division  of  the 
county  into  townships  and  the  creation  of  new  townships  by 
subilivision  are  placed  in  the  hands  of  the  county  board.° 

The  procetlure  on  ihe  adoj)tion  of  township  government  by 
a  county  may  be  illustrated  from  the  Nebraska  statutes.  The 
election  precincts  are  regarded  as  townships  for  the  purposes 
of  the  first  temporary  orgsmization.  After  the  choice  of  officers 
in  such  precinct-townships,  a  "special"  meeting  of  tfie  county 
board,  comixxsed  of  the  newly  ejected  town  sujiervisors.  Is  held, 
and  they  are  required  "to  divide  such  county  into  towns  or 
townships,  making  them  conform  as  nearly  as  practicable  to 
townsliips  according  to  tlie  government  survey.  When  frac- 
tions of  townships  are  caused  by  the  county  lines  not  being 


'  Abrognlion  of  town  organization  by  a  majurily  of  ihe  electors  of  the  county 
ia  llius  provided  for  in  Nt-bnuiku:  "  Whenever  a  pelition  or  petitions  for  a 
Mibniissiun  of  the  question  of  the  diacontinimnce  of  toHiiship  orjr.ini?.nlioti  lo 
tlie  voters  of  liU  county,  signed  by  not  lens  than  one-third  of  the  number  of 
electors  of  the  county,  voting  at  the  last  neneml  election,  f~UuU  Ive  filed  in 
the  office  of  the  county  clerk  not  less  than  thirty  days  before  the  date  of  any 
general  election,  it  shall  be  the  duty  of  said  county  clerk  to  cause  said  question 
lo  l>e  submitted  to  the  voters  of  said  county  at  such  election  and  give  notice 
thereof  in  the  general  notice  of  such  election : "  CbmpiUd  Stalulet,  1S87,  p. 
323.     Cf.  Totnntkip  Orpanvsalion  Lav  of  Mo.,  29, 

'  Bailed  Suuuia  of  keif  York,  11,  929,  931;  IJoyxeW'a  AnnolaUd  SlatiUet  of 
Mieh.,  I,  59  (Const.,  Art.  X,  sec.  11);  Jierited  SUitulet  of  Witeoiitin,  187S, 
p.  JSd. 
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in  accordance  with  the  surveyed  townships,  then  the  county 
board  may  attach  such  fractions  to  adjoining  towns  wheu  the 
number  of  inhabitanta  or  amount  of  territory  .  .  .  shall  not 
be  sufficient  for  a  separate  town."  In  like  manner,  when  an 
entire  surveyed  township  "shall  have  too  few  inhabitants  for 
a  separate  organization  "  it  may  be  attached  to  some  adjoining 
township  or  divided  between  two  or  more  as  the  board  shall 
determine.  And  "  when  creeks  or  rivers  so  divide  a  township 
as  to  make  it  inconvenient  for  transacting  town  business,  then 
such  creek  or  river  may  be  ma<le  the  town  boundary"  and  the 
"  fractions  so  formed  may  be  disposed  of  as  other  fractional 
townships."  The  county  bonrtl  may  also  designate  the  original 
name  ol'  the  township,  and  change  the  same  on  petition  of  the 
inhabitants.' 

The  county  is  also  investetl  with  a  general  sujKTvisory 
authority  over  the  township  administration.  In  Indiana,  for 
example,  no  taxes  may  be  levied  without  the  approval  of  the 
county  board.'  In  Nebraska,  on  failure  of  any  township  to 
organize  by  choosing  officers  according  to  law,  such  officers 
may  he  appointed  by  the  board  of  supervisors  and  exercise  the 
same  jwwers  as  if  reguliirly  electetl.  Moreover,  should  the 
officers  thus  nominated  fail  to  quiilifv,  the  iioard  may  annex 
the  township  concornctl  to  any  adjoining  township  of  which  it 
shall  tlioreaftcr  constitute  a  part.'  The  county  board  is  also 
entrusted  with  important  duties  connected  with  the  issue  of 
precinct  or  township  bonds;*  in  most  states  it  is  constituted 


'  Compiled  Slatula  of  Neb.,  1887,  pp.  315-16,  2U7  ;  HetL-^ed  Statute*  of  Ntm 
York,  11,  930;  RerUed  SlattUea  of  Wucan«in,  1878,  p.  239.  In  Missouri  the 
county  court  may  make  alleratioiis  in  luwnHhips  when  a  mrgority  of  the  elec- 
tors in  the  district  afTeetcd  hIihII  so  decide:  Tovnthip  Organization  Law,  6. 

*  Ra'tntd  Slatutet  of  Indiana,  1881,  p.  1286.  Taxes  are  levied  by  the  town 
trustee  and  the  county  coniniissioners;  but  in  cane  of  disagreement,  the 
commisoiuucrs  alone  amy  make  llie  levy. 

'Compiled  StatuXet  of  Ntb.,  317.  Cf.  Tovnuhip  Organitation  Law  of  Mo^ 
14. 

•  OampiUd  Staiute»  of  AVi.,  487 ;  Reviied  Slatutea  of  A'ew  York,  II,  930. 

11 
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the  authority  for  the  equalization  of  assffisments ; '  and,  in 
sonic  instances,  it  is  a  court  of  :i])|>eal  from  the  decisions  of 
the  town  officers  in  various  mattere.' 


III. — The  Town-Meeting, 
(a). — Membership  and  Organization. 

In  those  states  where  either  t»f  the  two  liigher  types  of  local 
government  prevails,  the  town-meeting  is  the  centre  of  politi- 
cal life'  But  it  docs  not  posses.s  all  the  wttrihiites  of  the 
primitive  fulkraoot.  Popular  enthusiasm  is  less  pronounced; 
the  sphere  of  its  activity  is  more  circumscribed ;  and  the 
memlwrs  arc  less  conscious  of  its  capabilities.  In  short  the 
as.sembly  is  a  coniinonpiace  business  meeting,  the  ancient 
democratic  elements  having  in  part  yielded  to  the  more 
efficient  and  less  demonstrative  methods  of  represicntative 
government.  But  the  powers  of  the  western  town-meeting 
are  commensurate  with  the  needs  of  a  more  fully  developed 
society ;  and  there  is  no  reason  to  regret  that  the  excessive 
publicity  and  obtrusive  functionalii^m  of  primitive  New  Eng- 
land have  not  l:>een  perpctuiitod. 

In  Nebraska  the  annual  meeting  is  held  on  the  first  Tues- 
day in  April  at  .some  place  desigi)ate<l  by  the  electors  in  a 
preceding  meeting.*     Special  meetings  may  also  be  held  when 


'  CcmpiUd  StiUuUi  of  Neb.,  505,  596 ;  Iterued  SuUuta  of  yae  York,  II,  996, 
999,  938;  Tovmthip  Organisaliun  Imw  of  Mo.,  31. 

'So,  in  Missouri,  appeals  from  the  township  board  in  case  of  laving  out 
Lighways  may  be  made  tu  ttiu  county  court:  Tomuhip  Organimtion  Lmc, 
42,  43.  In  New  York  appeal  lies  to  the  board  of  superTisors  from  town 
Buditors  of  accounts:  RerittH  SiattUa,  I,  83G. 

'  Michigan  was  the  first  state  west  of  New  York  to  introduce  the  town- 
meeting:  Bemis,  Local  Oovt.,  etc.,  14.  Rut  in  1798,  as  already  noted,  the 
legislation  of  the  Northwest  Territory  had  provided  for  town-meetings  for 
purposes  of  election. 

*  Chmpiled  S(atula,  1S87,  p.  317.  So  also  in  Illinois  and  Wisconsin :  Starr 
and  Curtis'  Annolaltd  StatvUt  of  III.,  II,  2415 ;  Bcrited  f^atula  of  Wu.,  1878, 


The  lown-Meetiitg. 


163 


tlie  supervisor,  nlerk,  and  justice  of  the  pence,  or  any  two  of 
tliem,  together  with  at  least  twelve  freeholders,  shall  file  in 
the  office  of  the  town  clerk  a  statement  that  such  meeting  is 
necessary  to  the  interests,  of  the  town,  and  setting  f<jrth  its 
objects.  The  town  clerk,  or  in  his  al)sence,  the  supervisor,  is 
tht-n  rt'ijiiired,  ten  days  in  advant«,  to  post  up  notices  in  five 
of  the  most  puhiic  places  of  tlie  township,  describing  tlie 
objects  of  the  meeting  as  specified  in  the  foregoing  statement. 
SjH?cial  meetings  are  (>rganizo<]  in  the  same  way  and  the  mem- 
bers may  exercise  the  same  powers  as  in  annual  meetings, 
except  that  all  of  the  objects  of  a  special  meeting  must  be 
published  in  the  notice  and  not  less  than  one-third  of  the 
ele(^ti>rs  uf  (\w  t(nv(iship  shall  constitute  a  quorum.' 

On  the  proper  day,  at  any  time  lietweeu  the  hours  of  nine 
and  ten  in  the  morning  the  niec'tiug  may  be  called  fo  order  by 
the  town  cierk,  or  in  his  absence  by  a  temjiorary  chairmau 
chosen  by  acclamation.  A  moderator  is  then  elected  as 
permanent  presiding  officer,  who  is  required  to  take  an  oath 
faithfully  to  discharge  his  duties.'  The  town  clerk,  as  in 
most  states,  is  ex  officio  clerk  of  the  meeting;  and  he  is  required 
to  keep  a  faithfid  record  of  all  procee<lings,  wliich  must  be 
signed  by  himself  and  the  modemtor  and  preservetl  among  the 


p.  273.  In  Minnesota  the  annual  meeting  occurs  on  the  second  Tuestlay  of 
March :  Statutet,  1878,  p.  169;  in  Dakota,  on  the  first  Tuesday  of  Maruli : 
OrmpiUd  SlatiUes,  1887,  p.  175;  in  New  York,  on  any  legal  day  between 
Feb.  1  and  May  1 :  Revited  StatuUst,  I,  812. 

'  CompUtd  Statuia  of  Nei.,  1887,  p.  318.  Cf.  SlatvUi  of  ifinitetola,  1878, 
p.  170;  Rei'Ued  Slalutes  of  Witconsin,  1878,  p.  274;  CompUtd  Suitala  of 
Dakota,  1887,  p.  176;  Starr  and  Curtis'  AnnolaUd  Utalutes  of  III.,  II,  241&. 

'  tn  Miehiii^aii  the  supervisor  is  moderator,  when  present;  otherwise 
anotlier  of  the  inspectors  of  elfction;4,  or  a  chairman  chosen  riia  tmx  ; 
Howell's  AnnnUiifd  StaUuIrt,  1.S82, 1,  p.  2.58.  In  Wisconsin  the  "chairmuii  of 
the  town"*  is  chairman  uf  the  meeting:  Rented  Slalviet,  1878,  p.  274.  In 
New  York  such  justictrsof  the  peace  ns  are  present  preside:  Rtvited  SlaMti, 
I,  812.  In  Miuncsiita,  Illindis,  and  Dakota,  a  moderator  is  chosen  for  each 
meeting  by  the  electors:  Statultt  of  Minncaota,  1878,  p.  171 ;  Compiled  StatuUn 
of  Dakota,  1887,  p.  177 ;  Starr  and  Curtis'  AnnotaUsd  Statute*  of  IIL,  II,  2417. 
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documenta  of  his  office.  In  tlie  absence  of  the  town  clerk,  a 
teni|X)vary  clerk  of  the  meeting  may  be  chosen. 

Every  citizen  of  the  township  who  is  entitled  to  vote  at  a 
general  election  and  who  has  been  a  resident  therein  fur  ten 
days  is  an  elector. 

Vote  is  usually  taken  by  acclamation  or  by  division,  when 
the  result  is  questioned ;  but  in  certain  cases,  prescribed  by 
law,  as  for  restraining  the  running  at  lai'ge  of  stock,  vote  must 
be  by  ballot.' 

(6). — Functions  of  the  Town- Meeting. 

The  electors  in  town-meeting  assembled  are  invested  with 
important  powers  of  self-government.  In  the  first  place,  they 
are  formally  authorized  by  law  to  make  alt  necessary  provision 
for  the  mainteuanee  of  their  character  as  a  htxly  politic:  to 
pass  all  needful  orders  for  the  sale,  conveyance,  regulation,  or 
use  of  the  corporate  property,  personal  or  real ;  to  provide  for 
the  institution,  defence,  or  disposition  of  suits  at  law  ;  and  to 
give  all  other  necessary  direction  for  the  exercise  of  their  cor- 
porate powers.' 

In  Nebraska  and  Illinois  they  may  also  provide  for  the 
planting  of  trees  along  the  highways;  for  the  construction  of 
public  wells  and  the  regulation  of  their  use;  and  take  such 
action  as  sball  prevent  the  exjKJSure  or  deposit  of  injurious 
substances  within  the  limits  of  the  town.*  In  Wisconsin, 
besides  powers  similar  to  the  foregoing,  the  electors  may  levy 
money  for  t^e  support  of  destitute  soldiers,  to  build  a  town 


'  Compiled  Statulu  of  Nd>^  1887,  p.  317. 

»  Compiled  SUUuUm  of  Neb.,  1887,  p.  316.  Cf.  Revixd  Statutes  of  H'uiconmn, 
1878,  pp.  270-71 ;  Revi»ed  Statute*  of  Nero  York,  I,  808-9 ;  Slalutet  of  Minnt- 
mla,  1878,  p.  170;  Compiled  Statute*  o/ DoAota,  1887,  p.  176;  Slarr  and  CurlU' 
Annotated  Statulex  of  lU.,  II,  2411. 

>  Omipilcd  Statuta  <^ NA.,  1887,  p.  316;  SUrr  and  Curtis'  Annotattd  SlaHUe* 
i^m,  11,2412. 
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hall,  or  establish  a  town  library.'     In  New  York  they  may 

offer  rewards  for  the  destruction  of  noxious  weeds ;  establish 

land  maintain  poniids,  and  determine  by  vote  the  number  of 

'assessors,  coust:ibIes,  and  pound -masters,  which  shall  be  elected 

for  the  ensuing  year.' 

The  right  of  self-taxation — the  first  instance  of  whose  exer- 
cise by  a  local  body  is  found  in  the  case  of  the  parish  vestry — ^  / 
is  still  possessed  by  the  township  electors,  though  the  amount 
which  may  be  levied  for  any  purpose  is  carefully  limited  by 
statute.  Thus,  in  Nebraska,  they  may  raise  money  by  taxa- 
tion for  the  construction  and  repair  of  bridges  and  highways 
within  the  town,  and  for  the  purpose  of  building  or  repairing 
bridges  over  streams  wliich  form  the  boundary  between  the 
t*)wnship  and  another;  for  the  prosecution  or  defence  of  suits 
at  law;  for  the  supjKtrt  of  the  poor;  and  for  the  compensation 
of  town  officers.* 

The  town-meeting  is  also  a  legislative  body  authorized  to 
make  orders  or  enact  by-laws  on  a  variety  of  subjects.  In 
Wisconsin,  for  example,  the  electors  "  may  make  such  ordera 
and  by-laws  for  the  management  of  all  the  affairs  of  the  town 
H«  they  may  judge  conducive  to  the  peace,  welfai'e,  an<l  good 
order  therwjf,  and  as  shall  be  necessary  to  restrain  drunkenness 
or  disorderly  conduct ;  and  such  orders  and  by-laws  restraining 
cattle,  horses,  sheep,  swine,  and  other  animals  from  going  at 


■  Revited  Statula  of  Wi».,  1878,  pp.  270-1.  la  Michigan  and  Dakota,  like- 
wise, money  may  he  appropriated  at  the  town-meeting  for  the  support  of  a 
town  library:  Green,  Toicn*hip» and  Towruhip  Officert,  90-91;  Bemis,  Local 
Om't.  in  Mich,  cto,  15;  ChmpiM  Statuta  of  Dakota,  1887,  p.  265. 

'These.'  °  se,inad(iitioDtopo>TerBsiniilartotho3eaIreadyenaracrated: 
Bevl»ed&iu.  .^^  1,  808-0.  Illinois  has  similar  provisions  relating  to  noxious 
weeds,  pounda,  and  pound-maHters:  Starr  and  Curtis'  Annolaled  SuUuUt,  II, 
2412. 

'See  above,  Chap,  I,  IV,  ("). 

♦  Cumpileii  StuMe*.  1887,  pp.  31B-17.  Cf.  Revised  Staluies  of  Wi*.,  1878,  pp. 
2C9-71  ;  ReriiKd  SlaJiUa  of  Xav  York,  I,  808-9  ;  Howell's  AnnotaUd  .^luuuUt 
of  Mith.,  1882,  I,  p.  240;  Compiled  Laves  of  Dakota,  1887,  p.  176;  SlatuUt  af 
Miun.,  1878,  p.  170;  Starr  and  Curtid'  Annotattd  Stalula  of  M,  II,  2411. 
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large  on  the  highways,  as  they  may  deem  proper,"  and  fix 

penalties  for  violation  of  such  regulations,  "not  exceeding  ten 
dollars"  for  any  one  instance." 

In  Nebraska,  as  elsewhere,  the  electors  possess  similar  legis- 
lative authority.  They  may  also  take  moasures  to  guanl 
against  the  destruction  of  property  by  [>rairie  fires.' 

Tlie  legislative  powers  of  the  western  township  are,  on  the 
whole,  less  comprehensive  than  those  of  the  New  England 
town.  This,  of  course,  is  due  partly  to  the  exhaustive  character 
of  state  legislation,  but  mainly  to  the  more  equal  division  of 
functions  between  tlie  township  and  the  county.  Moreover 
within  the  prescribetl  limits  tfie  by-laws  enactwl  are,  as  a  rule, 
relatively  less  numerous  and  less  variud  than  in  New  England 
for  the  same  class  of  subjects.  In  explanation  of  this  difference 
Dr.  Bemis  has  j)ointetl  out  the  fact  "  tliat  in  the  west,  that 
part  of  the  township  where  the  inhabitants  are  most  numerous, 
the  village,  and  for  whose  regulation  many  laws  are  necessary, 
is  set  off  as  an  incorporated  village.  .  .  .  These  villages  have 
the  privilege,  either  directly  in  village  meeting,  or  more  often 
through  a  council  of  .  .  .  trustees,  of  managing  their  own  local 
affairs,  their  jwlice,  iire  department,  strwts,  and  water  works. 
In  some  states,  however,  they  are  considered  j)arts  of  the 
township,  and  aa  such  vote  in  town-meeting  on  all  questions 
touching  township  roads,  bridges,  the  poor,  and  schools."' 

lu  the  auntial  meeting,  finally,  the  luwnsliip  officers  are 
chosen,  and  the  official  bcnly  is  very  similar  in  all  the  states, 
though  there  is  some  variation  in  the  number  and  nomenclature. 


'  Revi$ed  Staluta,  1878,  p.  270.  The  penally  for  violntion  in  Michigan  and 
Dakota  is  lea  ilollars:  Green,  Towiahipt  aiut  Toumaliip  Ojjirfrt,  7;  Compilrd 
LoKt  of  Dakota,  1.S87,  p.  176,  In  Nebmskii  it  is  twenty  dollars:  Compiled 
Suuulet,  1887,  p  316. 

''  Omipiltd  filalulett,  1887,  p.  317.  On  the  right  to  enact  l)y-law8  see  Ompilnl 
Loini./Dajlo/a,  1S87,  p.  170;  .Si(«iu/<a  r/JI/i'rm.,  1878,  p.  160;  HowcU'h  .Jrino 
tated  SlaMet  of  Mich.,  1882,  I,  p.  2-11 ;  RertDed  SuUvta  of  yew  York,  I,  8C»; 
Starr  and  Curtis'  ^lnn«(a(ed  .Sto/ulen  of  lU.,  II,  2413. 

'  Bemis,  Load  Govt,  in  MieK.  and  Iht  iforthwat,  1 5. 
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In  Nebraska,  to  take  a  typical  example,  every  township  elects 
annually  a  supervisor,  a  clerk,  a  treasurer,  an  assessor,  three 
judges  and  two  clerks  of  election,  and  one  overseer  of  highways 
for  each  road  district.  Besides  these  every  two  years  two 
I  constables  and  two  justices  of  the  peace  are  chosen.'  The 
I      functions  of  the  more  important  offiwrs  will  now  be  e.xamii»ed 


IV. — Western  Selectmen. 
(a). — Differentiated  Forma. 


A  very  interesting  example  of  institutional  differentiation 
is  the  dual  form  assumed  by  the  western  representative  of  the 


■  GmpU/d Slalvla,  1887,  pp.  28, 315, 387.  Townoflioerti arecboaen  u  follows 
in  variuiui  xtntes : 

New  York. — One  supervisor,  one  collector,  one  clerk,  four  justices,  one  or 
two  overseer!!  of  the  poor,  one,  two,  or  three  coinmiwloners  of  highwars,  mich 
number  of  consl»blea,  aaieasors,  and  pouml-keepers  as  the  electors  mny  deter- 
mine, and  uny  utheroffioeraiLliowetl  by  existing  lu\v9:  Beeiied  SuUvtei,  1,808, 
810-11. 

Pennsylvania. — One  clerk,  one  treasurer,  one  or  more  constables,  one 
■wemor  and  two  assistant  assessors,  two,  three,  or  more  su[>ervisor8,  iliree 
aaditors,  two  overseers  of  the  poor;  also  two  or  more  justices  chosen  for 
five  years:  Brightly's  Purdou'a  Dl</al,  II,  1037-lti-lO;  I,  3ti,  316-19,973, 
976. 

Ohio. — One  clerk,  one  treasurer,  one  assessor  for  each  election  precinct, 
three  trustees,  as  miiny  constsbles  and  road  supervisors  as  the  trustees  deem 
Buflicieut,  and  as  many  justices  aa  the  county  court  of  common  pleas  may 
determine,  the  no  iiibcr  U-ing  subject  to  increase  by  the  proliate  judge:  lUtiMd 
St(Uttte»,  1880,  I,  295,  120. 

Illinois. — One  clerk,  one  assessor,  one  collector,  one  supervisor,  who  is  a 
officio  overseer  of  the  poor:  all  chosen  annually  ;  two  justices  and  two  con- 
stables, the  number  subject  to  increaHe  with  increase  of  pojiulation:  choisen 
quadrennially;  also  iwuntl-maxters  and  highway  ooumissipners:  Starr  and 
Curtis'  AnnoUUtd  SUUiUa,  IT,  2410,  1431. 

MiehiKan. — One  su|>ervisor,  one  treasurer,  one  school  inspector,  one  high- 
way commissioner,  one  clerk,  who  is  also  ex  officio  school  ins|ieotor,  not  to 
exceed  four  constables,  one  overseer  of  highways  for  each  road  district : 
chosen  for  one  year ;  also  a  drain  commissioner  elected  biennially  :  Howell's 
Annotated  SUUula,  1882,  I,  241 ;  Green,  Tovuuhipi  and  Towiuhip  Officer*,  28, 
212. 
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New  England  selectmen.  In  several  states  the  headship  of 
the  town  is  vestetl  in  an  official  who  reminds  us  of  the  Rhode 
Island  "head  officer"  before  his  functions  were  absorbed  by 
the  town-council.'  Such  is  the  trustee  of  Indiana,*  Missouri,' 
and  Kansas/  the  towu  tliairnmn  of  Wisconsin,*  and  the  super- 
visor of  New  York,*  Michigan,^  Illinois,*  and  Nebraska.'  But 
it  is  very  important  to  observe  that  in  every  one  of  these 
instances,  save  Indiana,  a  double  headship  exists.  Side  by 
side  with  the  trustee  or  supervis<ir,  who  has  important  adminis- 
trative duties  of  his  own,  is  found  a  township  board  of  audit, 
appeal,  or  general  superintendence  of  which  the  former  is  a 


Wisconsin. — One  clerk,  one  treasurer,  one  aBge8«or  (or  cither  two  or  three 
if  the  town  board  so  order) ;  eoiislaljloii,  not  to  exceed  three  in  Dumber,  as 
the  town-meeting  may  delerinine ;  one  overseer  of  bighw.iys  for  each  rood 
district;  one  librarian,  if  a  library  has  been  establiilied  ;  tiirec  Bupcrrigors, 
one  designated  on  the  ballots  us  ('h.-iirman  ;  and  four  justices  of  the  peace, 
two  chotten  annually  for  a  term  of  two  yejirs:  Revited  Slalula,  1878,  277. 

Minnesota  and  Dakota. — One  clerk,  one  treaenrer,  one  sssessor,  one  over- 
seer of  liighways  for  each  ruad  district ;  three  sopervisors,  one  designated  on 
the  ballots  ns  chairmnD  :  ihosen  for  one  year;  also  two  constables  and  two 
justices  elected  bienninlty ;  besides  [lotind-masters,  when  the  electors  think 
fit;  S[alutfii  of  Miim.,  1878,  pp.  I(i9~70;  CnmpiUd  Imvs  of  Dakota,  1887,  p.  175. 

Iowa. — One  clerk,  one  (u>.»esM>r,  onecolleclor,  three  trnstees,  two  constables, 
and  two  justices:  Mcljiin's  Annnlnled  SlaluUa,  I,  80,  !)]. 

Kansas. — One  trustee,  one  clerk,  one  treasurer,  one  road  oTerscer  in  each 
district,  two  justices,  and  two  constables;  the  number  of  justices  and  consta- 
bles subject  to  increase  by  the  county  board  on  petition:  OompiUd  Laws,  1885, 
pp.  084,  989. 

'  See  Chap.  II,  v,  (a). 

*  Rtviud  Stalvia  of  Indiana,  1881,  p.  1284. 
'  TbmuAip  OrganiMolioH  Late,  9,  18. 

*OmpiUd  Lam,  1885,  pp.  984,  986-7;    Canfield,  Local  Govemmail  in 
Kantni,  13,  14. 
'ifmiKJ  Statuta,  1878,  pp.  237,  277,  310. 

•  Ret-iaed  Stalulet,  I,  808,  826,  834. 

'Howell's  Annotattd  Slahties,  I,  249;  Bemis,  Loeal  OopemmaU  in  Mieh,, 
etc.,  17. 

■Starr  and  Curiis'  Annolaltd  Statula,  II,  2423-7;  Shaw,  Loeal  Qovt.  in 
lU.,  12,  14. 

>  Compiled  Stahita,  1887,  pp.  315,  320. 


Western  Sdedmen. 


169 


member  by  virtue  of  his  office.  On  the  other  hand,  in  several 
states,  the  auj>ervising  authority  is  vested  wholly  iu  the  board. 
This  is  the  plan  adojvtefl  by  Ohio,'  Pennsylvania,'  Iowa,* 
Jlinnesota,*  and  Dakota.' 


(6). — The  Trusiee  or  Supervisor. 

In  states  where  both  a  town  board  and  a  supervisor  exist, 
the  {K)wcrs  of  the  latter  are  somewhat  limited.  In  Nebraska, 
for  example,  it  is  his  duly  to  prosecute,  in  the  name  of  the 
township  or  otherwise,  for  all  penalties  given  the  town  for 
its  use,  when  no  other  officer  is  specially  designated  for  that 
purpose;  in  all  legal  proceedings  against  the  town,  the  first 
process  and  all  other  writs  are  served  on  him ;  and  he  is 
required  to  attend  t<i  tlie  defence  of  the  suit,  when  institut-ed, 
and  rcjKirt  the  result  of  the  prix?eedings  to  the  electors  at  the 
next  town-niectiug. 

It  is  also  the  duty  of  the  su|)ervisor  to  attend  all  meetings 
of  the  county  board — of  which  he  is  a  member — and  lay  before 
it  a  statement,  delivered  to  him  by  the  towu  clerk,  of  al)  moneys 
to  be  raised  by  taxation  in  his  town  ;  to  receive  all  accounts 
against  the  t<3wnship  and  lay  them  before  the  town  lioard  at 
its  regular  meetings;  to  keep  a  just  and  true  n-cord  of  the 
receipt  and  disbursement  of  all  public  moneys  coming  into  his 
hands,  and  to  render  account  thereof  to  the  town  board  on  the 
Tuesflay  precetling  the  annual  town-meeting.  The  sujxjrvisor 
is  fx  officio  overseer  of  the  poor,  which  office  is  discharged  by 


/■•/v: 


'  Revutd  Slatulet,  1880,  I,  295  ff. 

•However  in  IVnnaylvania  there  is  k  Kort  of  double  hendship:  the 
accounts  of  the  loard  of  supervisors  are  (himwmI  upmi  by  a  scL'oml  body  — 
the  board  of  Ihrei-  andilors,  elected  in  the  siime  niuiimr  os  the  former: 
Brlghtl/s  Purdon's  Dige*l,  II,  l«.37-«,  1041;  (iould,  Loeai  Govt,  in  Pa.,  .3.3. 

'Macy,  A  Govt  Tat  Book  Jor  Iowa  Schools,  21;  McLuin's  Aniiotalod 
SiatvUs,  I,  89. 

*SUitule»,  1878,  p.  169. 

»  Compded  Lavt,  1887,  pp.  175,  183. 
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the  justices  of  the  peace  in  each  precinct,  when  the  county  has 
not  adopted  town  organization.  As  compensation  tlie  sujier- 
visor  receives  two  dollars  for  each  day  actually  employed,'  and 
is  liable  to  a  forfeiture  of  fitly  dollars  for  refusal  or  neglect  to 
perform  any  dnty  of  his  office.  SujK-rvisors  elected  in  wards 
of  cities  of  the  first  and  second  class  and  "  assistant  supervisors" 
discharge  none  of  the  functions  of  town  supervisors,  save  as 
memlxTii  uf  the  county  board.* 

Similar  powei-s  are  possessed  by  the  supervisor  in  all  states 
where  the  double  lieatLship  and  the  town-meeting  coexi.st,  but, 
of  course,  with  numerous  differences  in  detail.  In  Michigan, 
for  instance,  the  supervisor  as  ex  q^icio  assessor  takes  tlie 
valuation  of  property  and  submits  it  to  tlie  county  board 
for  approval ;  ajiportious  the  amount  required  for  the  town 
expenses  among  the  inhabitants  on  the  basis  of  the  corrected 
valuation ;  and  delivers  the  tiix-lists  to  the  county  ti-easurer 
for  collection.*  He  is  also  required  by  law  to  take  the  census 
of  persons  and  statistics  every  tenth  year;*  report  annually 
to  the  county  clerk  the  number  of  births,  deaths,  aud  marriages 
in  the  township;"  provide  temporary  relief  for  the  ]X)or;  report 
violations  of  the  liquor  law ;  insjxict  dams,  and  see  to  the 
maintenance  of  shutes  for  fish." 

In  New  York  the  supervisor,  besides  discharging  his  ordinary 
duties,'  is  ex  officio  water  com missiouer,"  guardian  of  orptians  for 
the  pin'jKise  of  binding  them  out,'  and  memlier  of  the  Ixjard 
for  registration  of  voters.'"     He  is  also  required  by  law  to 


'In  Miasouri  the  fee  U  $1.50  per  day:  Towiuhip  Organixalion  Lax,  20; 
the  same  in  Michigan:  HowcU's  Annolaled  Stalviet,  I,  '237. 
*OompUed  StaliUa,  1887,  pp.  31»-^0,  322. 

'  Bemix,  Loeal  OouL  in  MM.,  eU-.,  17 ;  Howell's  Annotated  Suxttda,  T,  249. 
•Howell's  Annotated  Slaltttes,  I,  267  ff. 
»  Hovel  I's  Annolaltd  StatuUt,  1,  276  K 
*  Bemia,  Local  OovcmmaU  in  Afieh.,  etc,  17. 
'  Iterited  Statutes,  I,  826. 
'  lier-tKd  StatitUt,  III,  2155. 
* Rerined  Statula,  III,  1892. 
^  Baited  StabUa,  1,^21. 
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survey  the  bounJaries  of  his  townsliip  when  so  directed  by 
the  surveyor  general/  approve  the  official  bonclH  of  justices 
and  eommissioners  of  higliways,-  send  de^f  and  (himb  persons 
between  the  ages  of  six  and  twelve  to  the  institution  for  deaf 
mutes,*  order  out  so  many  of  the  inhabitants  liable  to  road 
service  as  he  shall  deem  sufficient  to  assist  in  extinguishing 
forest  fires/  administer  oaths,'  and  aid  the  town  clerk  in  pre- 
paring the  record  of  soldiers.' 

Where  the  town-meeting  does  not  exist  the  head  officer,  like 
the  town  board,  possesses  relatively  greater  power.  Thus,  in 
Missouri,  the  trustee,  as  ex  officio  treasurer  and  collector,  has 
charge  of  the  entire  financial  administnition  of  the  town  subject 
to  the  audit  uf  (he  township  iKKird.'  In  Kansas,  the  trustee 
may  divide  his  townsliifi  into  road  districts,  make  such  altera- 
tions in  the  same  as  he  thinks  fit,  cause  a  record  to  be  made 
of  their  boundaries  and  of  the  number  of  road  overseers,  and 
fill  vacancies  in  the  last  named  office ;  see  that  road  moneys 
be  projiorly  afipliwl,  liave  the  care  and  management  of  all 
property  reul  ami  jiei-sonal,  ami  exercise  general  control  of  the 
financial  affairs  of  the  township.  I^ides  he  is  ex  q^w  judge 
of  elections  and  overseer  of  the  poor;  and  may,  with  the 
approval  of  the  county  commissioners,  levy  taxes  for  township 
purposes."  Similar  powers  are  {wssessed  by  the  trustee  in 
Indiana,  l)ut  since  in  that  state  the  hpa<lship  of  the  town  is 
not  shart'd  with  u  township  Ixmrd,  his  functions  are  still  more 
numerous,  comprehending  practically  all  of  the  administrative 
business  of  the  community.* 


■  Jteviud  SttUula,  I,  827. 
>  Revutd  Suuuiei,  I,  844,  821. 
'Raited  Statula,  III,  1945. 
* RnUed Sliitutea,  111,  2086. 

*  Raited  Slatutei,  I,  829. 
*Bevmd  SlaiuUt,  I,  800. 

*  TownMp  Org.  Law,  14-16. 
'CbmpiUd  Lout,  1885,  pp.  986-«7. 

*Rtviied  StaiiUtt,  1881 :  tee  Index  at  Towmhip  Tnutte. 
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(c). —  The  Town  Board. 

The  town  boanl  ia  variously  constituted  in  different  states. 
In  New  York,  Illinois,  Michigan,  and  Nebraska,  it  is  com- 
posed of  the  sujtcrvisor,  clerk,  and  justices  of  the  |)eace;'  in 
Pfunsylvania,  of  two  or  moresujwrvisora;'  in  Iowa  and  Ohio, 
of  three  trustees;'  in  Minnesota,  Wisconsin,  and  Dakota,  of 
three  sujiervisors;*  and  in  Kansas  of  the  trustee,  clerk,  and 
treasurer.* 

Ttie  powers  of  the  board,  among  the  different  states,  are  still 
more  varied  than  its  forms.  In  almost  every  instance*  its 
primary  duty  is  to  audit  the  accounts  of  the  town  officers  and 
pass  u|H>n  all  claiuis  or  charges  against  the  town.  For  this 
purpose,  in  Nebraska,  the  board  is  required  to  meet  at  least 
tljrioe  a  year  in  the  office  of  the  clerk ;  and  the  accounts  so 
audited,  together  with  the  certificates  of  the  board,  must  be 
filed  for  public  inspection  with  the  clerk,  who  must  produce 
and  read  them  at  the  next  annual  town-meeting.^ 

Similar  powers,  though  in  some  cases,  more  numerous  and 
important,  are  possessed  by  (he  town  boartl  in  Dakota,  Minne- 
sota, Michigan,'  New  York,  and  Illinois;  while  in  Wisconsin 
and,  more  esj>eciaUy,  in  Ohio  its  administrative  fnncHons  are 
unusually   c<>njprehensive,   particularly   those   prescribed    by 


>  Baiited  SUUuta  r^  Nac  York,  I,  834 ;  Starr  and  Cartis'  Annolaled  StiUiUet 
of  lU.,  ri,  2427;  Ilowell's  Annotated  Staiutct  of  Mich.,  1882, 1,  p.  251 ;  Bemu, 
Local  Oorl.  m  Mich.,  etc.,  17 ;  OampiUd  Slaluta  of  Nebnuka,  1887,  p.  320. 

'Briglilly's  Piirdon's  Digetl,  II,  1637-8;  Gould,  Loout  Govt,  in  Pa.,  33. 

'  Mc'Luin's  AnnotaUd  SlatiUa  of  louxi,  I,  89 ;  Raiud  Slatuiu  of  Ohio,  I88G, 
I,  294-5. 

*Slututa  ofMinnaoln,  1878,  p.  169  j  Rtvittd  SuUuta  of  Wucontin,  1878,  p. 
277 ;  OumpUed  Law*  of  Dakota,  1887,  p.  175. 

^Cbmpiled  Lnvt,  1886,  p.  987. 

'Sure  in  PennBvlvnnia  where  ihere  ii  a  separate  auditing  bosird :  Brigblljr's 
Pnrdon'n  Digetl,  il,  1037. 

'  Compiled  StatuUt  of  Nebraska,  1887,  p.  320. 

'Beiuix,  Loeai  Oovt.  in  Mieh.,  etc.,  17. 


Various  lownsmpO^era  and  Tlieir  Duties. 

special  legislative  enactment.'  Moreover  it  is  worthy  of 
remark  tliat  in  several  states  a  limited  power  of  local  taxation 
ia  vested  in  it  by  law.* 

V. — Varioits  Township  Officebs  and  Their  Duties. 
{a).—  ne  Clerk. 

The  functions  of  the  western  town  clerk  are  similar  to  those 
performe<l  by  that  officer  in  New  England,  though  they  are 
perhaps  less  numerous  and  important.  Besides  acting  as  ex 
officio  secretary  of  the  town-meeting,  lie  is  tlie  custodian  of  all 
town  records  and  legal  dwumenta.  In  Nebraska  the  clerk 
may  also  administer  the  oath  to  all  town  officers,  and  wiien- 
ever  necessary  in  the  transaction  of  township  business.  He  is 
further  required,  before  any  regular  meeting  of  the  county 
board,  to  deliver  to  the  supervisor  ocrtiiied  copies  of  all  entries 
of  votes  for  raising  money  ;  t«  give  notice  of  town-meetiugs, 
and  post  or  otherwise  publish  town  by-laws  and  regulations; 
and  he  is  ex  officio  member  of  the  town  board.  Before  enter- 
ing ujK)n  the  duties  of  his  office,  he  is  required  to  give  a  bond 
of  five  hundred  dollars,  and  he  receives  as  compensation  two 
dollars  a  day  for  the  time  actually  employed  in  the  public 
service.* 

Similar  provisions  relative  to  the  town  clerk  exist  in  most 
of  the  states ;  *  but  in  some  instances  more  numerous  duties 


■  Bevacd  Stalutei  of  Win..  1S78 :  Index  at  Toim  Supervuon;  Hevued  StatuttM 
of  Ohio,  1888,  I,  296  ff.,  nn.i  Index. 

'So,  in  Michigan,  the  board  may  levy  a  tax  for  the  ordinary  town  ex]>en»eH, 
when  the  electors  have  refused  or  neglected  to  do  so:  l{o\\e\\'»  AniwUUed 
SlaluJm,  1882, 1,  p.  252  ;  in  Ohio  it  may  levy  a  tax  to  defray  coet  of  groiinda 
for  cemc-teriea :  Raiised  Slututa,  ISSl,  \,  290  ;  in  Kansiua,  to  liquidate  bonds 
or  pay  interest  thereon  :  Compiltd  Litw»,  188o,  p,  992. 

•  OmpUtd  Statutet,  1887,  pp.  320-1,  94. 

'Tovnahip  Org.  Law  of  J/o.,  16-17;  SuUuta  of  Afinn,  1878,  pp.  170-7; 
Howell's  Annotated  Slatuta  of  Mich.,  I,  250;  Compiled  Lavs  of  Kanaaii,  1S85, 
p.  988;  Rerited  Statutet  of  Ohio,  1886,  I,  305-6;  Compiled  Laui  of  Dakota, 
1887,  p.  184. 
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are  imjjosed  upon  hira  by  special  enactment.  Thus  in  Wis- 
consin, he  may  issue  licenses  to  pedillers  and  auctioneers;  take 
the  census  ;  give  notice  of  elections  ;  record  orders  for  laying 
town  drains;  register  the  establishment  of  division  fences;  file 
chattel  mortgages,  and  a]>j>raisals  of  strays  and  lost  goods ; 
record  marks  and  brands  and  the  dcwls  of  pews  ;  attest  licpior 
licenses,  and  porfonu  multifarious  other  duties  of  a  secretarial 
nature.' 

{f>).—  The  D-easurer. 

The  treasurer  is,  of  course,  the  custodian  of  the  town  funds, 
and  be  is  required  to  execute  a  bond  as  security  for  the  pnijier 
disposal  of  the  money  coming  into  his  hiinds."  The  routine  of 
the  office  may  be  illustratwl  by  the  following  extracts  from  the 
Nebraska  statutes : 

"  Orders  for  the  pnyment  of  nnmoy  shall  lie  drawn  on  the 
town  trcausurcr,  and  signal  by  ihe  town  clerk,  and  counter- 
signed by  the  supervisor.  All  claims  and  charges  against  die 
town  duly  anditeil  and  allowed  by  the  town  lioard,  shall  lie 
paid  by  orders  so  drawn.  No  order  shall  be  drawn  on  the 
town  treasurer  iu  excess  of  seventy-five  per  cent,  of  the  amotiut 
of  taxes  levie<J  for  the  current  year  on  the  j»roperfy  of  said 
town,  subject  to  be  expended  by  said  towti,  unless  the  money 
is  in  the  treasury  ...  to  pay  the  order  ...  on  presentation. 
When  any  order  ...  is  presented  to  the  town  treasmvr  for 
payment,  and  is  not  paid  tor  want  of  funds,"  the  treasurer 
shall  note  in  his  book  of  registration  "  the  fact  of  presentation 
and  nfin-paynient  .  .  .  ,  ami  said  order  shall  draw  interest  at 
seven  per  cent,  per  annum  from  the  date  of  presentation,  until 
tJtere  are  funds  sufficient  in  the  hands  of  said  treasurer  to  pay 


^Revued  Statute*,  1878,  pp.  474,  476,  329,  61,  78,  420, 430,  655,  644,  482-3. 
See  Index  at  7'oim  Cl*rk. 

'In  Nebraska  tlie  ainounl  of  tlie  Irand  is  5000  dullnrs  or  "double  the 
amount  of  uionev  that  may  come  into  bis  bauds,  to  b«  tlxcd  b;'  tlie  town 
board : "  CbmpiM  StattUa,  1887,  pp.  94,  310. 
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the  same,  after  paying  all  ortlore  drawn  against  such  tax  levy 
presented  prior  thereto,  and  said  ordci-s  shall  be  paid  in  the 
order  of  their  presentation  and  registration." 

The  treasurer  is  also  ex  officio  collector  of  all  taxes,  whether 
for  state,  TOunty,  or  town  purposes.  And  it  is  the  duty  of  the 
county  clerk  to  transmit  to  him  a  duplicate  of  the  tax-list  of 
his  township,  with  a  warrant  for  the  collection  attached,  and  a 
"  tax  receipt  book,  with  a  blank  margin  or  stub,  n|K»n  which 
the  said  township  collector  shall  enter  the  number  and  date  of 
the  tax  receipt  given  to  each  tax  payer,  the  amount  of  tax 
and  by  whom  paid,"  and  return  the  receipt  lx)ok  to  the  county 
clerk.  It  is  also  the  duty  of  the  collector,  every  thirty  days, 
to  render  to  the  county  treasurer  a  statement  of  the  amount 
and  kinil  of  taxes  collectetl,  together  with  all  moneys  so  col- 
lected for  other  than  town  purposes,  and  to  make  final  settle- 
ment on  or  before  the  first  day  of  January  in  each  year.  He 
is  likewise  required  to  execute  a  bond  "  with  two  or  more 
securities  to  be  approvetl  by  the  county  clerk,  in  double  the 
amount  of  taxes  to  be  collected." ' 


(c). — The  Constable  and  the  Justice  of  the  Peace. 

As  a  rule  in  the  western  states  two  justices  and  two  con- 
stables are  elected  in  each  precinct  or  township;  the  former 
usually,  and  sometimes  the  latter,  being  chosen  for  two  or 
more  years. 

The  justice  is  at  once  a  conservator  of  the  peaw  and  a 
magistrate  invcsteil  with  both  criminal  and  civil  juristliction, 
each  carefully  limited  by  the  statutes.     In  another  important 


>  Ompiled  ^atuUi,  18S7,  pp.  319,  321,  601-4. 

In  Missouri  the  lown  trustee  is  ei  officio  collector  nnd  Ireasarcr,  with  the 
usanl  dutieit:  Toumthip  Org.  Law,  0,  15,  10.  (.f.  SlaMa  of  Minn.,  1878,  pp. 
177-8;  Howcir»  AnniHaleii  S(atules  of  Mich.,  1882,  I,  pp.  262-4;  Compiled 
•M  »/  KiiHiKu,  988;  Revixai  Stntutti  of  Ohio,  1 S80, 1,  30o-C ;  Reiwd  Staltila 
Wineonnin,  1878,  pp.  277-83  aud  Index ;  Compiled  Luwt  of  Duhoia,  1887, 
pp.  186-6. 
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particular  the  ancient  characier  of  the  office  is  maintaiiinl : 
every  justice  being  bcith  county  and  township  officer.  In 
England  the  magistrate,  though  appointetl  by  the  royal  coiu- 
mission  for  the  entire  county,  has  always,  out  of  quarter  sessions, 
confined  his  activity  largely  to  the  neighborhao<l  where  he 
chanced  to  reside.  In  the  West,  and  indeed  generally  through- 
out the  United  States,  this  custom  has  been  transformed  into 
a  legal  requirement,  justices  being  chosen  in  the  town.ship  or 
precinct,  but  exercising  jurisdiction  throughout  the  shire. 

The  constable  is  a  local  police  officer  and  the  ministerial 
agent  of  the  justice's  court.  Wliile  he  does  not  enjoy  the 
prestige,  nor  perhaps  the  rank,  anciently  accorded  him  as  head 
of  the  parish,  nevertheless  his  functions  as  peace  magistrate 
are  still  indispensable  to  the  community.  His  office,  as  well 
as  that  of  the  justice  of  tlie  peace,  will  be  treated  elsewhere 
more  in  detail.' 

VI. — The  Assessor. 

(a). — Evolution  of  tlu.  Office. 

The  assessor  of  property  for  purposes  of  taxation  is  not  a 
primitive  English  institution,  for  the  simple  reason  that  origi- 
nally no  taxes  were  levied.  All  bninches  of  government,  state 
or  local,  were  supported  by  services  or  voluntary  contributions. 
And  such  services — for  instance  those  constituting  the  trinoda 
iicce»tlUi8^ — were  probably  rendereil  under  the  superintendence 
of  the  local  reeves  and  tithingmen,  just  as  the  feorm-fuUum,^ 


'  In  the  second  volume. 

'On  the  trinoda  neeeatitiu  see  Ihe  Sec.  VIII  be-low. 

* T\ic  feorm/ulluin  originated  doubtless  in  Toluiitary  gifts;  bnt  it  appears 
later  an  identical  with  the  cijningeg-gafol  or  et/niiuja-fmrm,  a  rent  from  the 
folc-land  for  support  of  the  king,  made  compiil»ory  and  dealt  with  by  the 
witan.  For  a  good  dlscuf^ion  of  the  growth  of  the  principle  of  taxation  in 
Ihe  Saxon  peril d,  see  Lodge,  The  Anf/lo-Saxon  Land  Law,  Etmy;  ttO  If.  Cf. 
.Stubbs,  Conal.  Hi$L,  II,  536.  Kenible,  Saxont,  II,  30,  31,  223-4,  erroneously 
regards  the  eyninges-gafot  as  a  regalar  tax  levied  by  the  witan. 
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or  payment  in  kind  for  the  support  of  Uie  royal  houM'holiI, 

was  gotten  in  liy  the  reeves  of  the  kinp.' 

But,  except  in  tlie  case  ot' (hi;  Uauejitelil'iuul  tlu;  fiinmgo'or 
hearth  tax,  no  public  taxes  pro|)erIy  xo  csillwl  were  loviod  in 
Englaiul  before  the  Conquest. 

The  word  assessor  is  of  Roman  origin  tneaniiig  iin  iiKniHtanl 
judge;*  and  in  this  sense  it  is  also  use<l  in  the  judicial  liiHtory 
of  France.*  Moreover  it  is  rouiarkable  that  the  pn>t<>tyjw  of 
the  English  fiscal  officer  of  that  name  utUHt  Im-  Miuglil  in  the 
jury  of  the  vicinage. 

In  the  period  immediately  following  the  Norman  Conf|ueflt, 
assessments  for  the  support  of  the  national  government  wero 


'"This  then  is  the  alleviation  which  it  is  my  will  to  M-cur«  to  all  lh« 
people  of  that  which  they  before  this  were  l(Hi  much  opprtMMvl  with.  That 
then  is  firvt:  that  I  command  all  my  rceven  that  they  juDtly  provide  on  my 
own,  and  maintain  me  therewith ;  and  that  nu  man  nood  give  Ihem  nnylliliif 
•a  'feorm-fultiim,'  unless  he  himself  be  willing:"  Canute,  Stfulur  I  jut;  70; 
Thorpe,  Anc.  Lawt,  I,  413;  Schmid,  OofiUe,  308,  308.  The  rr«vra  w«r«  aiao 
required  to  render  to  the  church  the  kingf's  tithca,  p«yai>le  In  kind:  Aetbol- 
Stan  I,  Proem:  Thorpe,  Ane.  Lawx,  I,  196. 

There  uppeani  to  be  little  [lOAlive  prunf  in  the  kwi  of  tb«  ooi\i«et«r«  of 
the  text  that  servicas,  such  as  baildint;  bri>l|;ea,  roada,  etc,  warn  aoporlo* 
tended  I>t  the  local  reeves;  bat  it  is  hii^hly  |rrul«btc.  Tba  co\]K-tUia  of 
tnlls  seems  to  hare  been  entrosted  In  part  to  the  tunga^a:  A«th«:lr«l,  IV, 
3:  Sdimid,  Otaittt,  219.  So  also  favts  wrre  mtuntd  and  Ibe  p«ti«l4iaa  ool« 
texcd  by  Ui«  local  rcrrea:  Acthalred,  VII,  2,  |  3:  MimU,  Omlm,  MA. 
U  is  also  iwtifeahk  that  Um  preahytcr,  the  rcart  «f  th«  h— iwd^  owl  Uw 
naMHfiaJ  haiUf  appear  aa  aHoaon  ia  ttia  Do—Jiy  8ui  wj ;  B%/a<.4* 
Dmkad»i,  1. 21. 

'SiaUii,  OtuL  Bit^  I,  109^  MS.    Ct  Ladfc,  Am^ikmm  Lmd  Lm, 

*Dawta,B!M.^nmtimaaA1^tm,l,lO. 


•Froas  mmHtrt,  'to at  faeride," 
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made  by  ooraraissioners  of  the  exehequer  assisted  by  sworn 
inquisitors  or  recognitors  of  the  neigliboriiootl  wliere  the 
property  lay.'  In  tliis  way  was  compiled  the  celebrated 
Domesday  BfX)k,  which  has  been  churacteri/.t'd  as  the  "first 
step  in  a  continuous  process  by  which  the  nation  arrived  ulti- 
mately at  the  power  of  taxing  itself,  and  thus  controlling  the 
whole  framework  of  the  constitution  and  the  whole  policy  of 
the  government."'  In  this  instance,  general  inquisitors,  called 
"justicittries"  or  "  legati "  of  the  king,  were  appointed  for  the 
whole  realm.' 

"The  Inquisitors,  it  ap]>ear9,  upon  the  oaths  of  the  sherifls, 
the  lords  of  eacli  manor,  the  j)resbyters  of  every  church,  the 
reves  of  every  hundred,  the  bailiffs  and  six  villans  of  every 
village,  were  to  enquire  into  the  name  of  the  place,  wlio  held 
it  in  the  time  of  King  Edward,  who  was  the  present  possessor, 
how  many  hides  in  the  manor,  how  many  carucates  in  demesne, 
how  many  homagei"s,  how  many  villans,  how  many  eotarii,  how 
many  servi,  what  free-nieii,  liow  many  tenants  in  sorage,  what 
quantity  of  wood,  how  much  meadow  and  pasture,  what  mills 
and  fish-jwnds,  how  mucli  adiletl  or  tiiken  away,  what  the 
gross  value  in  King  Kdwanl's  time,  what  the  prcseut  value, 
and  how  much  each  free-man  or  soch-man  had  or  has.  All 
this  was  to  be  triply  estimated  :  first  as  the  estate  was  held  in 
the  time  of  the  Confessor ;  then  as  it  was  bestowed  by  King 
William  ;  and  thirdly,  as  its  value  .stood  at  the  formation  of 
the  survey.  The  jurors  were  moreover  to  Btate  whether  any 
advance  coidd  Imj  made  in  the  value."* 

Such  is  the  character  of  the  earliest  English  assessment  list 
which  has  been  preserved.  And  this  appraisement  remained 
the  basis  of  the  land  tax — the  only  form  of  taxation  in  that 


» Foreyth,  Trial  by  Jury,  83  ff. ;  Stubbs,  OotuL  HisL,  1, 584-7, 385-6, 01 1-16. 
'Stubbs,  Cotut.  Iltti.,  I,  385. 

•Many  of  their  nanieH  are  preserved:  Ellis,  Tntroduttion  to  Dmnttday,  1, 18. 
♦"Huchare  the  exact  terms  of  an  iuqiiiiiilion  in  thu  counties  of  Cambridge 
and  Hertfotd : "  Ellis,  Introduction  to  Domaday,  I,  21-2. 
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age — until  the  reigii  of  Henry  II.'     But  that  monarch  made 

the  knight's  fee,'  instead  of  tiie  hide,  the  areu  fnr  the  assess- 
ment of  SLUtage  on  the  tenants  in  ciiief,  aiitl  therefore  tlic  oKl 
vahiation  was  no  longer  serviceable.  "Hence,  when  he  was 
preparing  to  levy  the  aid  ]K>iir  tiUe  nmrier,  the  king  issuwl  a 
writ  to  all  tlie  tenants  in  chief  of  tlie  crown,  lay  and  clerical, 
directing  each  of  them  to  send  in  a  cartel  or  report  of  the 
niinibcr  of  kiiight's  fees  for  the  service  of  which  he  was  legally 
liable.'*''  The  scutage,  or  tax  paid  in  commutation  of  military 
services,  long  continued  to  be  exacted  on  the  basis  of  this 
assessment;  and  so  e;ieh  tenant  in  capite  became  practically 
his  own  assessor.* 

In  other  cases,  such  as  the  laying  of  the  tallage  on  the 
demf?sne  boroughs,  either  the  individual  taxpayer  made  his  own 
return  under  onth,  or  the  itinerant  justices  actc<l  as  assessors. 
Acwirding  to  the  one  method,  the  levy  became  a  "  voluntiiry 
oontributioti  "  and  the  government  was  helpless;  acconling  to 
the  other,  the  taxpayer  was  (ilaeetl  at  the  mercy  of  strangers.* 
Oir  the  other  hand,  when  taxation  of  movables  l)egan,  a  return 
wtis  made  to  the  early  mode  of  assessment  by  means  of  a  jury 
of  the  ueiglttiorhood.  Thus  in  1181  was  assessed  the  value 
of  rents  ami  chattels  for  the  Assize  of  Arms;  as  also  the 
Saladin  tithe  in  1 188.'  Ten  years  later  the  same  method  was 
applied  to  the  carucage.'     In  this  instance  the  assessment  was 


'  Except  in  liorougha:  Slubbs,  Const.  HitL  I,  684;  Diaiogui  de  Scnrcario, 
I,  c  10:  Sdeel  Charta-t,  208. 

'The  knight's  Tee  was  a  quantity  of  land  worth  twenty  pouodi  a  year: 
Slubbs,  Cbnt.  Hut.  I,  265 ;  Duwcll,  HUU  uf  l\ualu)n  and  Tata,  1,  20. 

"StiiblKi,  Cbiut.  Jlisl.  I,  584,  581.  This  assesBment  was  mode  about  1166: 
SeUd  Charltrs,  146;  but  Henry  seems  to  have  levied  a  acutage  in  1159: 
Dowell,  Ilia,  of  Taialion,  I,  40. 

'  Duwell,  Jlitt.  n/  'raauion,  I,  44;  Stubbs,  Cbiut  HitL,  I,  585. 

'Stubbs,  Const.  Hist.,  I,  585. 

•Suibbs  Conxl.  Hist.,  I,  586;  Dowell,  HiM.  oj  Taialion,  I,  60. 

'  The  c-uruai|i;e  wna  a  lax  Inid  on  the  earucate,  which  was  adopted  as  the 
areit  of  UKSCAsnient  in  1194,  and  fixed  at  100  acres  in  1108:  Dowell,  HiitL 
t^  Tanalion,  I,  36,  37.    According  to  the  hitherto  accepted  view,  carucala 
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made  in  every  shire  by  two  royal  coram issioners,  together  with 
the  slieriff  and  knights  chosen  for  the  purpose,  and  sworn  for 
Faithful  performance  of  their  duties;  who  "sumiuoned  before 
them  the  stewards  of  the  barons,  and  in  every  township,  the 
lord  or  bailiff  and  the  reeve  and  four  men,  free  or  villein,  and 
two  knights  for  every  hundred  in  the  county,"  and  these  took 
oatli  to  state  correctly  the  number  of  canicatea  in  every  town- 
ship and  assess  the  tax  accordingly.' 

An  important  epoch  in  the  history  of  taxation  is  reached 
when  elective  assessors  first  make  their  appearance.  Thus  ia 
1220  the  shei'iffs  were  required  to  cause  two  lawful  knights  to 
be  chosen  in  full  county  court,  to  take  part  in  the  assessment 
and  collection  of  the  earucfige.'  In  1225,  again,  the  assess- 
ment and  collection  of  the  fifteenth  "  were  entrusted  to  four 
elected  knights  of  each  hundred,  who  ent^uiretl  by  jury  into 
ail  disputed  cases."  In  1232  the  reeve  and  four  best  men  of 
each  township  acted  as  assessors  in  the  presence  of  knights 
assigned;  and  similarly  in  1237  the  thirtieth  of  movables  was 
as.ses.>e<l,  in  the  presence  of  four  knights  and  a  clerk  assigned 
for  each  shire,  by  four  electeil  freemen  of  every  township.' 
Again  in  1297,  it  was  enacted  that  fuur  men  should  be  chosen 
in  every  parish,  who  should  "  return  the  assessment  of  the 
parish  to  the  shire  authorities ; "  and  to  prevent  any  unjust 


uriginally  meant  the  (juantity  of  laii<1  that  could  be  ploughed  in  a  season 
by  u  oaruca,  or  full  team  of  eiglil  oxen  :  I>owetl,  Hut.  of  Taiation,  I,  35; 
Stubbs,  Select  Charter!,  Q36.  But  the  Carueaia  trrra  ad  gddum,  like  the  hide, 
waamriable  in  extent,  and  should  bed  islinguiKhed  from  the  true  ureal  plough- 
land,  the  terra  ad  unum  ranieatn,  wlioae  normal  cnparitr  wan  120  acres,  and 
which  is  also  called  in  Domesday  terra  uniun  airucue,  ur  terra  quum  potett  arare 
una  earuea.  CY.,  however,  the  various  theories  of  Eyton,  Dvmnday  Studua, 
I,  11,  28-9;  Pell,  A  A'ew  View  of  the  Oeldable  Unit  of  Aueiirmml  of  Dameaday, 
Dometday  Studies,  I,  319  fT;  Round,  JfoleB  on  Damcday  Measuret  of  Land, 
Dometday  Sivdia,  I,  189  ff. ;  Taylor,  The  Ptou^htnnd  and  the  Plough,  Zhmei- 
>lay  Slu'lie^,  I,  144  ff.;  Seebohm,  VUlage  Cbmmunitiet,  40  ff.,  85,  62,  74,  123. 

'  Powell,  Hi»t.  of  Taxation,  I,  38. 

'Stubbs,  Omtt.  Hi*l.,  II,  213;  Dowell,  Hi»t.  of  Taxation,  I,  37. 

>  Dowell,  Hitt.  of  Tuxatimt,  I,  66-7;  Stubbs,  ConU.  Hill.,  II,  213. 
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discrimination,  it  was  further  required  that  the  authorities  of 
tlie  shire  should  "afterwards  go  from  lituidred  to  hundreil  and 
from  parish  to  parish  to  hear  every  comphiint  and  correct  any 
errors  in  the  ai^sessment.'"  Finally  in  1306  it  was  ordered 
that  "a  jury  of  twelve  men  for  each  hundred  shall  deliver  to 
the  as^sessors  of  each  shire  their  a'^sessnient,"  and  the  twelve 
are  to  do  this  through  tlie  oath  of  four  meu  elected  in  every 
parish.^ 

At  the  beginning  of  the  fourteenth  centnrj',  therefore,  the 
apportionment  of  the  state  taxes  was  plac-ed,  where  it  ^ihould 
be  placed, — in  the  hands  of  the  |)eop!e  of  each  neighbor- 
hood.* 


'Toulmin  Smilh,  The  ParUh,  16-17. 

'Toulrain  Smith,  The  Parith,  17. 

'It  may  be  well  to  fpitomiie  here  Mr.  Dowcll's  slAtement  of  the  procedure 
in  the  levy  and  osxeasment  of  taxes  on  moTubles,  that  is  to  say,  of  the  tenths, 
twelfths,  thirtieths,  and  similar  rates  : 

The  "ordinance"  authorizing  the  aj<ses«ment  wag  in  the  form  of  a  royal 
orflinanee.  "  It  rwited  that  the  commissioners  for  the  county  were  not  to 
be  persons  belonging  to  the  county  or  having  land  there." 

"\  writ  was  issued  for  eyery  coiinly.  This  writ,  addressed  to  the  knights, 
freemen,  and  whole  community  of  the  county,  recited  the  grant  and  the 
appointment  of  two  l<nights  as  commissioners  to  assess  and  collect  the  tax 
ncconiing  to  the  form  contained  in  a  roll  delivered  to  them,  and  ended  with 
a  direction  to  assist  the  commissioners." 

The  commissioncrH  were  re(|uired  lo  see  to  the  election  of  the  townshij) 
assessors,  wiio  were  sworn  to  assess  all  goods  in  the  house,  field,  or  elsewhere, 
fairly  at  their  full  value. 

The  schedule  of  assessment,  containing  the  name  of  every  taxpayer  and 
the  amount  with  which  he  was  charged,  was  made  out  in  duplicate,  one 
copy  for  the  barons  of  the  exchequer  and  one  for  the  commissioners. 

If  necessary  a  "good  and  lawful  person"  was  sent  by  the  king  into  each 
shire  to  see  if  the  assessment  hud  been  properly  made  and  that  no  one  liad 
suflered  unjust  treatment  at  the  hands  of  the  king's  officers. 

Two  schedules  of  assessment  for  the  Ixjrough  of  Colchester,  dated  respec- 
tively 1205  iind  1301,  show  that  the  taxation  of  movables  was  very  compre- 
hensive when  strictly  enforced.  "  Every  beast  of  the  plough,  ox,  cow,  calf, 
sheep,  lanib,  pig,  and  horse  and  cart;  every  quarter  of  wheat,  barley,  and 
onts,  haystack,  and  woo<lstack ;  and  all  the  tittle  stock- in  trade  of  the  local 
sea  coal  dealer,  pepperer,  mustarder,  spiccr,  butcher,  fisherman,  brewer,  and 
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The  year  1334  marks  a  memorable  era  in  the  history  of 
Engli.«h  taxation.  Fur  more  thuii  a  century  t!ie  fiistotu  had 
been  growing  of  laying  the  direct  tax  on  movables  in  the  form 
of  a  fractional  part  of  their  apjiraisc<l  value;  and  in  the  early 
period  the  rate  varied  from  one  fortieth  to  a  fourth.'  But  in 
the  year  mentioned  a  '  fifteenth  and  a  tenth  '  was  established 
as  a  rate-unit,  and  thereafter  txixes  were  levied  in  iunlti]>[e.s  or 
fractions  of  that  rate.  Moreover,  to  obviate  the  opportunity 
for  extortion  in  the  assessment,  the  royal  tax  eommissionere 
were  instructed  to  treat  with  tfie  various  cities,  boroughs,  and 
townships,  and  "i^ettle  with  them  a  fine  to  be  paid  as  a  com- 
pensation fur  the  fifteenth  and  tlic  tenth.  The  sum  thus  fixed 
was  to  be  entered  on  the  rolls  as  the  assessment  of  the  particu- 
lar township."  Henceforth  the  sum  fixed  by  aimposition  for 
the  fifteenth  and  tenth  granted  in  1334,  wits  accepte<l  as  the 
basis  of  taxation.  That  is  to  say,  the  nominal  rate  of  a  fifteenth 
and  a  tenth  was  converted  into  a  fixed  sum  of  about  39,000/. ; 
and  tliereafter  a  '  fifteenth  and  a  tenth'  was  practically  a  fiscal 
expression  for  a  snra  of  that  amount.^  In  1334  royal  commis- 
sioners to  supervise  the  levy  and  collection  of  the  tax  were 
appointetl  for  each  connty  as  hitherto;  and  in  each  town  free- 
men elected  for  tiie  puipose  acted  as  assessors.  But  aflterwards 
the  provisions  of  the  ordinance  of  assessment  were  not  strictly 


wine  seller,  tanner,  slcinncr,  Hhoeraaker,  fuller,  weaver,  dver,  ltnendra[ier, 
girdler,  gluver  and  Inselerer,  tiler,  glatier  (verrer),  cariieiiler,  coiipcr,  iron- 
monger, smith,  potter,  and  bowyer,  are  included." 

"The  following  articles  were  to  he  exempted: — 1.  In  counties — the 
armour,  riding  horses,  jewels  and  clothes  of  kniyhla  ami  gentlemen  and 
their  wives,  and  their  vessels  of  gold,  silver,  and  hra.-B.  '2.  lu  tilieti, 
loroughs,  and  market  towns;  A  suit  of  clothes  for  every  man  and  another 
for  his  wife,  a  bed  fur  both  of  lliem,  a  rini;  and  a  Iniokle  of  gold  or  silver,  a 
girdle  of  silk  in  ordinary  use  by  llieni,  mid  a  eiip  of  silver  or  niaser  from 
which  they  drink.  .3.  Everywhere,  the  goods  of  any  iierson  not  nmountiug 
in  the  whole  to  5».  in  value:  "  Ilial.  of  Taraliuti,  I,  70-74. 

'  Dowell,  Hut.  of  T<uaium,  I,  oO  ff. 

'  I  have  here  merely  summarized  the  words  of  Dowell,  Hi»l.  of  Tuinlion, 
1,86-7. 


The  Assessor. 


183 


observed,  each  community  being  allowed  to  apportion  its  quota 
of  tilt'  fixed  sum  as  it  s;iw  fit.' 

It  is  remarkable  (lint  tliis  form  of  taxation,  in  spite  of  various 
atteinpt.s  at  innovation,  was  maintained  until  tlie  Revolution; 
except  that  during  the  Tiidnr  reigns  it  became  customary 
to  supplement  the  regular  fifteenths  and  tenths  by  so-called 
*  subsidies  ; '  and  thet«  were  assessed  bv  perstjns  nomiuatetl  by 
royal  commissioners.* 

During  the  Common  wealth  a  system  of  monthly  assessments 
was  adopted.  "  A  sum  was  fixed,  at«ording  to  the  exigencies 
of  the  occasion,  as  the  whole  monthly  assessment  for  England 
and  Wales,  or  Scotland,  or  Ireland,  as  the  case  might  be."  It 
was  then  ajjportioneil  among  (he  various  counties  and  t<^)wna 
and  assessed  on  the  taxpayers  by  the  local  authority  under 
supervision  of  commissioners  named  in  the  oixlinance.*  And 
this  form  of  assessment  was  oceasioualiy  used  afVer  the  Revo- 
lution.' 

We  reacli  another  important  date  in  the  history  of  central 
taxation  in  1792.  In  that  year  a  rate  on  lands  and  movables 
was  tried  instead  of  the  usual  levy  by  stated  sums.  But  in 
1797  an  act  of  Parliament  fixwl  the  amount  which  a  certain 
rate  should  produce.  A  rate  of  one  shilling  in  tlie  pound,  for 
example,  was  ti>  yield  a  half  million  pounds  in  round  numbers. 
Henceforth,  after  1797,  a  rate  of  so  many  shillings  in  the 
jwund,  just  as  after  13«4  a  rate  of  so  many  fifteenth  and  tenths, 
meant  simply  a  fixed  sum  ;  and  it  was  uniformly  ap|)orti(med 
among  the  counties  on  the  basis  of  the  assessment  of  1792. 
Moreover,  although  the  tax  was  intended  to  fall  on  income 
from  goods,  merchandise,  and  personal  property,  as  well  as 
on  land,  it  soon  became  pi-aetically  a  land  tax ;  and  this  is 


'  Dowel  1,  Hilt,  of  Tamlion,  I,  87,  238. 

*  Dowell,  UU.  of  Tuxalion,  I,  ISl  ff.    The  Uxiition  of  the  'sulwidy  men' 
was  most  arbitrary  and  caprii-iouii :  /&.,  II,  5. 

•DowfU,  Hut.  of  TdDilion,  II,  4-5. 

*  Dowell,  Hat.  of  Taxation,  II,  30. 
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precisely  what  occurred  in  the  case  of  the  old  fifteenths  and 
tentlis  and  the  Titdor  subsidies.' 

On  the  occasion  of  the  new  levy  of  1792,  an  important 
innovation  in  the  mode  of  assessment  appears,  in  the  creation 
of  comity  boards  of  tax  commissioners.  These  boards,  which 
have  survived  to  our  own  times,  are  nominated  in  Parliament 
and  comprise  the  principal  landed  gentry  of  the  respective 
Bhires,  ineludinf;  the  majority  if  not  all  of  the  justices  of  the 
peac«.  By  each  county  lx>ard — which  is  thus  practically 
identical  with  the  court  of  quarter  sessions* — local  assessors 
and  collectors  are  appointed.* 

The  assessment  of  the  "  income  and  property  tax,"  since 
1842,  is  managed  in  a  similar  way.  A  committee  is  appointed 
by  the  land  tax  commissioner  of  each  county,  consisting  usually 
of  tliree  to  seven  of  its  members,  supplemented  by  other  mem- 
bers chosen  from  the  resident  taxpayers  by  coniptation.  By 
the  Ixidy  tlius  constituted,  on  the  nomination  of  the  vestry,  one 
or  more  assessors  for  each  parish  are  appointed.* 

With  respect  to  local  taxation,  the  imrish  has  ever  been  re- 
markably indejKindent.  The  vestry  is  the  *'  original  assessor;  "* 
hut  the  work  of  as.sessment  has  always  l>een  performed  by  the 
jmrish  officers.  The  church  rate  has  thus  been  assessed  by 
thecliiireiiwardens;  the  poor  rate,  by  the  overseers  of  the  [joor;' 
and  the  highway  rate,  by  the  surveyors  of  highways.^     But  a 


■  GneiHt,  Sd/governtnent  (1871),  554  ff. ;  Dowell,  Bitt.  of  Tamlion,  II,  48-50, 
97,  118. 

'Or  ihe  common  coancil,  aldermen,  mayor,  etc.,  in  cities  and  boroogha: 
GncUt,  StJ/gor.  (1871),  555. 

•Gncist,  Sfl/gor.  (1871),  656 ;  Toulmin  Smith,  The  Parith,  610-12, 489-91. 

•fincist,  (1871),  560  ff.  The  so-called  "asttessod  taxes"  are  similarly 
man.igcd  by  a  county  commission  identical  in  membership  with  the  land 
tax  commiwion :  lb.,  558. 

'Toulmin  Smith,  The  Parith,  662. 

■Phillips,  Local  Taxation  m  England  and  WaUt,  473,  490. 

'On  these  oflicers  as  assessors  see  Gni'bt,  Selfgovenimenl,  II,  65  ff,  100  ff., 
647,  603,  685,  796,  789,  622;  edition  of  1871,  605  ff.;  Toulmin  Smith,  The 
Pariih,  560,  566  ff,  576  ff.,  695. 
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special  oflSoer  bearing  the  name  of  assessor  is  not  elected  in  the 
parish.  And  it  should  also  be  noted  that  in  England  only 
real  property  is  assessed  for  local  purjujses.' 

At  present  the  poor  rate  constitutes  the  great  burden  of  local 
taxation.  The  valuation  is  still  taken  by  the  parish  overseer, 
but  subject  to  the  revision  of  the  "assessment  committee," 
appointed  by  the  guai-dians  of  tlie  union  in  which  the  parish 
is  situated.*  The  county  rate  is  "  tacked"  to  the  poor  rate  and 
collected  usually  as  a  jMirt  of  it.*  "  The  county,  however,  is 
not  bound  l)y  the  parochial  valuation ;  it  makes  its  rate  on 
parishes  and  not  ou  individuids ;  and,  subject  to  the  riglit  of 
ap}wal  on  the  part  of  the  parish,  may  raise  or  diminish  the 
rateable  value  of  the  parish."  * 

The  English  system  of  local  taxation  is  exceeilingly  complex 
and  confusing,  pi'csenting  in  this  res{>ect  a  great  contrast  to  the 
simple  methods  prevailing  gcuerally  in  the  United  States. 
There  are  several  different  assessments  managed  by  distinct 
authorities  for  diverse  areas ;  and,  besides,  the  incidence  of 
taxation  is  not  the  same  in  all  cast«.  To  remedy  the  glaring 
defects  of  the  Gscal  system  is  one  of  the  benefits  anxiously 
,  sought  in  every  project  for  local  government  reform  in  Great 
Britain." 


'  Phillips,  Local  Taxation  in  England  and  Wales,  502. 

'The  union  a&sefwraent  committees  were  esUililbhed  in  1863:  Phillips, 
Local  Tajuliim  in  England  and  Walm,  489;  Gneist,  (1871),  674. 

'The  cxpeasea  for  highways  are  also  usually  defrayed  from  the  poor  rate 
GneJBt,  (1871).  576. 

•  Thring,  Local  Government,  in  Nineteenth  Cmlury,  March,  1888,  p.  436. 

'Phillips,  Local  Taxation  in  England  and  Wale*,  465  fT,  487  IT.  For  a 
dibciission  of  the  present  (1888)  Local  Government  Bill  see  Wetlmintter 
Eevieit,  May  and  July,  1888;  Freeman,  The  Ilotue  of  Lords  and  the  Cnitntt/ 
CoHvciU,  in  fori.  Rev.,  May,  1888;  Gooduow,  in  Pol.  Se.  QuaiL,  June,  1888; 
Qtiart.  Sec.,  July,  1888. 
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(6). — Rise  of  the  Aaaeasor  in  the  American  Coloniea. 

In  New  Etifi^kiKl  all  taxes  of  whatever  description — whether 
county,  country,  or  town  rates — were  assessed  by  the  township 
oftiners.'  With  respect  to  the  town  and  county  rates,  the 
selectmen,  like  the  parish  vestry,  may  l>e  regarded  as  the 
"  original  a.ssessor ;  "  but  distinct  oflieei-s  were  sometimes 
cliascn.^  Thus  in  Boston,  jjrevions  to  1694,  this  business  was 
entrusted  entirely  to  the  selectmen;*  but  in  that  year  it  was 
decided  by  the  town-nieetiug  tliat  seven  assessors  should  be 
elected.* 

S}>ecial  provision  was  made  by  the  Massachusetts  general 
court  for  tfie  assessment  of  the  public  rates.  It  was  enacted 
that  the  selectmen  of  each  tftwn,  together  with  a  "  commis- 
sioner "  chosen  for  the  purpose,  should  apportion  the  colonial 
tax;  and  the  commissioners  of  the  various  towns  of  the  coimty, 
assembled  in  the  shire  town,  were  constituted  a  board  of  equali- 
Hition.* 

A  cliangc  was  made  in  1700,  when  an  elaborate  act  for  the 
regulation  of  asses-sments  ap[K?ared,  providing  that,  in  every 
town,  "three,  five,  seven,  or  nine  meet  jiersons  to  be  assessors" 
of  public  taxes,  should  be  annually  chosen  by  the  "freeholders 
and  other  inhabitjints."  However,  in  case  of  failure  on  the 
part  of  the  town  to  choose  such  assessors,  the  selectmen  were 


'  For  a  more  extended  nolice  of  New  Englund  fiscal  BdminiBtrnlion,  see 
Chap.  VII,  111. 

'"Rnteni"  were  elected  in  Dorchester:  Tovm  Beeorda,  35,  268,  etc.;  ali» 
in  Salem:  7Wn  Reeordt,  77 ;  ami  in  Pl.vmoulli  juriBdielion :  Ool.  lUeordt, 
XI,  42,  89. 

"Listers  Tor  the  estates  of  men "  were  chosen  in  Kew  Haven:  Levermore, 
Jiepnblic  of  Sac  Haven,  159. 

'See  for  example  Botton  Town  Record*,  1634-60,  p.  65. 

*Botlon  Thwn  Records,  1660-1701,  p.  210. 

'So  during  the  seventeenth  century:  Mast.  Oil.  Ree.,  II,  174,  212-13;  IV, 
Pt.  II,  303;  Boslon  Toum  Records,  1634-60,  p.  156;  1660-1701,  p.  140;  Salem 
Town  Records,  217. 
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to  oflSciate;'  and  the  town  records  show  that,  in  some  instances 
at  least,  the  same  men  were  regularly  elected  to  Uitli  oflices.* 

In  1707,  it  was  further  cnact&l  that  the  "  a.ssts.soi's  distinct 
from  the  selectmen"  elected  nunually  to  assess  the  public  rate, 
should  also  a])])ortion  the  town  and  county  charges' — a  practice 
long  before  adopted  in  the  Plymouth  jurisdiction,* 

Taxjjayers  were  required  hy  law  to  briuu;  in  to  the  asscRSors, 
after  public  notice,  "  true  and  jwrfects  lists  of  their  polls  and 
rateable  estates;"  but  in  case  of  refusal,  or  if  false  lists  were 
submitted,  the  assessors  were  empowered  to  make  the  valuation 
according  to  their  "sound  judgment  and  discretion."* 

For  many  years  after  the  first  settlement  of  INI assachu setts 
taxes  were  payable  in  kind.  This  led  to  the  unicpie  expedient 
of  requiring  committees  of  appraisement  to  be  electetl  in  each 
town,  wliose  duty  it  was  to  fix  the  valuatirm  of  animals  or 
produce,  offered  in  jjuyment  of  rates;  but  sometimes  a  general 
schedule  of  values  was  prescribed  in  the  statutes,  or  the  deter- 
mination (if  prices,  in  ease  of  disagreement,  was  left  tct  arbiters,* 

By  the  co<le  of  the  Duke  of  York  all  assessments  were  t(*  be 
made  by  the  constable  and  overseers  of  each  [Hirish,  subject  to 
revision  by  the  high  sheriff  and  ap|)cal  to  tlif  justices.'  Sitlise- 
queutly,  under  the  Province  laws  of  New  York  eiich  t^iwrisiitj), 
precinct,  and  manor  was  empowered  to  elect  annually  two 
[assessors,  wlio  should  aasz-ss  all  taxes,  public  and  liH-al."  Like- 
'  wise  in  New  Jersey,  taxes  were  aasessed  by  olllccrs  elected  in 
each  township.'    In  Pennsylvania,  on  the  other  hand — exccj)t 


^AeU  and  Baolva,  I,  407-12. 

'See,  for  example,  Worcetter  Town  Bteonlt,  1740-1753,  p.  02;  I7r>3-1783, 
\fp.  9,  34,  87. 

*AcU  and  Retain*,  I,  606. 
♦P/ymouM  Col.  JUe.,  XI,  42,  89. 
*A<!lii  and  Amo/iwh,  II,  22,  lO.H  etc. 

*  J/oM.  Oul.  Bit.,  I,  29.3,  303,  340,  eUt.    Rcc  aliio  Chap.  VII. 
'  Duie  of  York't  Lam,  9,  4K. 

•Van  ScliHjifk,  Lnm  nf  New  York,  1091-1773,  I,  Mj  II,  674,  etc 
*Ne<carli  Tom  Becprdi,  99,  140,  141,  etc    8w  Chap.  VIII,  II,  (b),  for  lite 
early  period. 
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for  the  brief  i)eriod  when  the  Duke's  laws  were  in  force — ^the 
entire  Iwul  fiscal  administnition  was  vested  in  the  county 
authorities.' 

The  county  court  in  Virginia,  had  control  of  the  whole  finan- 
cial lniHinpss  of  the  shire.  After  a  period  of  experimentation, 
n  niotle  of  asseasment  was  finally  adopted  which  was  retained 
tliroiigliout  tlie  polonial  era.  Every  county  wa-s  divided  into 
"  precincts  "  to  each  of  which  a  justice  was  assignwl  by  the 
connfy  court.  To  these  justices  the  heads  of  families  residing 
in  eacli  precinct  were  required  to  bring  in  correct  lists  of  the 
tithiiblcrt  fur  whicli  each  was  responsible — a  rate  on  polls  being 
tlif  <inly  form  of  taxation  in  Virginia.' 

In  Maryhin<l  the  ancient  function  of  the  hundred  as  an  area 
fitr  rating  was  restored.  The  list  of  taxables  for  the  county 
levy  was  taken  by  tlic  constable  of  each  hundred  and  returned 
to  the  (xiuiity  court  for  record,  while  another  list  was  delivered 
to  tlie  sheriff  for  collection.'  Public  taxes  were  assessed  by  a 
"commission  "  for  the  entire  colony  composed  of  mie  or  more 
atwessors  elected  in  eacli  hundred,  or  in  each  c-ounty  not  yet 
suWivided.*  In  Delaware,  likewise,  the  lists  of  taxables  were 
taken  by  the  constable  of  the  liundred  ;  but  an  'assessor'  was 
also  cJKwen,  who  acted  as  member  of  the  levy  court  of  the 
county.* 

(c). — The  Wedem  Asaeaaor, 

Throughout  the  western  states  the  assessor  is  an  elective 
precinct  or  town  officer;*  and,  usually,  all  taxes,  state  or 


'    '  For  B  dp(ai\cd  discussion  of  this  subject  see  Chap.  VITT,  ni,  (d). 

•See  Chnp.  IX,  IV. 

•S«!  Bacon,  Lav-t  (^Maryland,  171S,  Chnp.  XV. 

•  Wilhclm,  iMat  Intlitutitnu  of  .Vary/and,  47-JS.    See  Chap.  V,  IV,  (A). 

»S««  Chap.  V,  IV,  (e). 

*iyo  in  Ohio;  Rtrittd  StnltOi*,  1880,  I,  295;  Pennsylrania:  Brightly's 
Punlon's  DigtH,  II,  1637;  New  York:  Rerittd  Slaiulm,  I,  808;  Illioois: 
Starr  and  Curtis'  .fimataitrf  Slatuta,  U,  2-116;  Iowa:  McLain's  Annotated 
SkiMm,  I,  89;  Minnetota,  SlaMe$,  109;  Wisconsin:  Rerittd  Slatuta,  1878, 
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local,  are  assessed  by  him.  The  procedure  observed  in  the 
performance  of  his  duties  as  defined  by  the  Nebra-'ka  statutes, 
may  be  taken  as  typieul  of'tliat  wliieli  prevails  throughout  the 
west. 

It  is  the  duty  of  the  county  elerk  "to  make  up  for  the 
several  townships  or  precincts  of  liis  county,  in  books  to  be 
provided  for  that  purpose  by  the  auditor  of  public  accounts, 
the  lists  of  lots  and  lauds  to  be  assesse<I ; "  and  such  books 
sliall  also  contain  sufficient  space,  with  proper  columns  for  the 
pei*8ona1  property  to  be  listed. 

"There  shall  be  held  annually  on  the  third  Tuesday  of 
March,  at  the  office  of  the  county  elerk  .  .  .  ,  a  meeting  of 
the  assessors  of  the  .  ,  .  county  ibr  tlie  purpose  of  consultation 
in  rt^rd  to  the  value  of  various  kinds  and  classes  of  property 
to  be  by  them  asse&swl."  At  this  meeting  the  assessment  books 
and  all  necessary  blanks  are  delivered  to  each  assessor  by  the 
ooanty  clerk.  Failure  to  attend  the  meeting  and  to  receive 
such  books  and  blanks  is  to  lie  regarded  as  sufficient  reason 
for  declaring  the  office  of  any  assessor  vacant  and  for  app()iut- 
ing  a  successor. 

The  assessor  may  apjwint  one  or  more  deputies  and  assign 
to  them  such  districts  as  he  shall  deem  proper. 

Realty  must  l^e  assessed,  by  actual  view,  at  some  time 
between  the  first  day  of  April  and  the  first  day  of  June  of 
each  year;  and  it  is  listed  to  the  jMrsons  owning  the  same,  or 
their  agents,  on  the  first  day  of  April,  including  all  property 
purchased  on  that  tiny. 

Pei-sonal  property  must  be  assessed  annually  during  the 
same  period.  The  asseasor  "  shall  call  at  the  office,  plare  of 
doing  business,  or  residence  of  each  person  "  liable  to  taxation, 


pp.  277,  338;  Dakota,  Compiled  Lam,  1887,  p.  176;  Nebraska,  Compiled 
Siahilti,  1887,  p.  316.  In  Kanwis,  ttie  trustee,  iiiid  in  MinHOuri,  the  town 
clerk  is  ex  ufSdo  asseMor:  Cunfieltl,  Loco/  GocC.  in  Kantat,  14;  Tuwiuhip 
Orijanitalion  Law  of  MiMouri,  9.  In  Missouri,  wlierc  town  organization  haa 
not  been  adopted,  the  aiseagor  is  an  elective  county  officer:  Sliannon,  Civil 
OmL  in  ATo.,  308-9. 
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and  require  hira  "  to  make  a  correct  statemeut  of  his  taxable 
property,"  wliio.h  statement  sliould  be  signet!  aiul  sworn  to. 
Tlie  assessor  slid  I  thereupon  assess  tlie  value  of  the  jirojK'rty 
and  enter  the  same  in  his  books.  If  any  person  required  by 
law  to  list  property  shall  lx>  siek  or  absent  when  the  assessor 
calls,  the  latter  may  notify  such  person  to  deliver  the  schedule 
to  him  on  some  convenient  day. 

In  case  of  failure  to  olitain  a  statement  of  jwrsonal  property, 
the  assessor  shall  ascertain  tlie  amount  and  value  thereolj  and 
make  the  assessment ;  and  he  may  also  examine,  on  oath, 
"any  person  whom  lie  may  suppose  to  have  knowledge  of  the 
amount  or  value  of  the  jjcrsonal  property''  which  any  one 
refusing  is  required  to  list. 

On  the  first  Monday  of  June  annually  the  assessor  and  the 
town  board  are  requirwl  to  meet  to  revise  the  ass&ssnients,  to 
hear  complaints,  and  make  needful  corrections.  The  assessor 
is  further  re<piire<l,  on  or  before  the  second  Monday  of  June, 
to  make  return  to  the  county  clerk,  who  stiull  make  any  neces- 
sary corrections  in  the  assi-ssuient  of  real  property. 

The  final  equalization  of  local  assessment  is  made  by  the 
county  biiiird,  which  may  also  hear  appeals  from  the  board  of 
the  township. 

The  assessor,  before  entering  upon  his  office,  must  give  a 
bctnd  in  the  sum  of  five  hundred  dollars. 

In  addition  to  his  ordinary  duties  the  assessor  is  required 
each  year,  under  authority  of  the  county  l>oard,  to  take  the 
census  of  inhabitants ;  record  all  births  and  deaths,  and  register 
all  males  liable  to  militia  service,  in  his  district.  It  is  his 
duty  also  to  insjiect  trees  planted  along  the  section  and  half- 
section  lines,  in  accordance  with  the  act  offering  a  bounty 
therefor,  and  make  annual  report  of  their  condition  to  the 
county  board.' 

It  goes  without  sjiying  that  right  inefliwls  of  taxation  con- 
stitute one  of  the  most  vital  questions  with  whidi  the  people 


'  OJHtpiJed  Slatuica  of  AV*ra«lM,  1887,  jip.  592  ff.,  52-3. 
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are  concerned ;  and,  lying  aa  it  does  at  the  very  basis  of  the 
state  or  li>oaI  revenue,  no  single  administrative  function  can 
be  more  important  tlian  that  of  the  assessor.  But  it  is  equally 
ap|)arent  that  no  function  is  less  satisfactorily  performed. 
AVhether  from  the  carelessness,  favoritism,  or  infomiwtence  of 
the  assessor,  or  on  account  of  inadequate  laws  relating  to  the 
incidence  of  taxation,  everywhere  throughout  the  West,  and 
indeetl  throughout  the  whole  country,  there  is  a  growing  feeling 
tliat  existing  methods  of  assessment  are  fast  becoming  intoler- 
able. And  it  is  a  striking  fact,  that  a  similar  state  of  atfairs 
exist  in  Great  Britain.  No  more  beneficent  service  can  be 
rendered  to  the  people  by  the  economist  than  by  leading  the 
way  to  a  reform  of  present  fiscal  methods  in  acoonlanee  with 
scientific  principles.' 

VII. — The  Oveeseeh  of  the  Poor. 
(a). — EvohUion  of  the  Office. 

From  a  very  early  day  the  care  of  the  poor  has  been  an 
incident  of  town  or  parish  government,  though  the  office  of 
overseer,  by  that  name  and  as  an  institution  recognixed  by 
the  law,  was  evolvol  during  the  sixteenth  century.' 

But  several  hundrwl  veal's  before  the  Norman  Conquest 
the  foundati(m  of  the  iirst  English  poor  law  was  established 
under  authority  of  Gregory  tlie  Great.  In  one  of  his  "  re- 
sponses" or  letters  to  Augustine  relating  to  the  government 


'On  this  subject  should  be  read  the  very  instructive  worlc  of  Dr.  Elj, 
Tazalion  in  American  Utala  ami  CilitJi,  particularly  Parts  II  and  IH.  For 
England  sec  Phillips'  Local  Taxation  in  Enyland  and  WaUr,  in  Probyn's 
liOCal  Government  and  Taxation  in  the  United  Kingdom, 

' "  Neither  the  oflice  nor  the  functions  of  '  overseers  of  the  [KXir '  are 
known  to  the  Common  Law.  Thii>  ia  nut  a  parish  oflice  iu  the  bense  in 
which  the  offices  of  cliurchnardcnB,  surveyors  of  highways,  and  ctMiMlables 
are  such,"  iind  whose  functions  "have  existed  in  every  parish  from  time 
immemorial."    Toulmin  Smith,  The  Paritk,  143, 
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of  the  newly  planted  English  church,  he  declared  that  Angns- 
tine,  being  a  monk,  could  not  |)rci[KTly  take  the  one-fourth 
part  of  tlie  oblations  and  offerings  of  the  faithful  which, 
according  to  custom,  constituted  the  bishop's  share.'  Accord- 
ingly a  third  instead  of  a  fourth  of  all  such  revenues  was  set. 
apart  for  the  relief  of  the  pour  ;*  and  this  pmctiee  was  subse- 
quently enforced  through  the  ordinances  of  the  king  and  witau. 

It  is  provided  in  the  laws  of  Aethelred  "  that  one-thiiil  jvart 
of  the  tithe  wliich  belongs  to  the  chnrcli  go  to  the  reparation 
of  the  church,  and  a  second  j>art  to  the  servants  of  God;  the 
third  to  Gwl's  [wor,  and  to  needy  ones  in  thraldom.'" 

Thus,  in  the  early  and  middle  ages,  the  institution  of  the 
tithe  was  intended  to  fill  the  place  occupied  by  the  modern 
rates  for  relief  of  the  poor.  But,  as  is  well  known,  this 
object  was  not  fully  attained  ou  account  of  the  appropriation 
by  the  clergy  of  nearly  the  entire  revenues  of  the  church  to 
strictly  ecclesiastical  uses.* 

However,  at  an  early  day,  it  became  the  established  custom 
that  whatever  was  set  apart  for  the  use  of  the  poor  shoidd  be 
distributed  under  sujiervision  of  the  parish  officers ;  and  this 
practice  was  enforced  by  the  canons  of  the  l{*formation  period. 
All  "  beneficed  men,  not  being  resident  upon  their  benefices, 


'TLe  letter  of  Gregory,  written  in  llie  year  601,  iH  printed  in  ITadtlnn 
and  Slubbs'  OoundU,  III,  18-19;  also  in  Bsitda's  UiiU.  Ece,,  I,  27  :  Mon.  HitL 
Uril^  (ip.  13:1-3;  and  in  the  Buhn  trnniilution  of  Uuedu,  pp.  40-41. 

By  tlie  luw  of  the  Koman  Church  the  revenues  from  bucU  Hources  were 
divided  into  four  parts;  one  fur  the  liishop,  one  for  the  elergy,  one  for  the 
poor,  and  one  for  repairs  of  ibe  fabric.  See  .Selden,  Hut.  of  TilJia,  81; 
Kemble,  Saxuns,  II,  4T9  note,  431. 

'This  rule  ia  laid  down  in  the  Exccrptiona  of  Archbiabop  Ecgbcrl: 
Tburpc,  Anciait  Lawa,  II,  98.  Cf.  Lingard,  UM.  qtuI  Atiliq.  of  the  Anglo- 
Saxon  Church,  I,  188-9. 

'Aethelrtd,  IX,  6:  Tborpc,  Aneitnt  Lami,  I,  342-3;  Eemble,  Soxotu,  II, 
602-3.  See  Kemble'a  entire  chapter  on  "The  Puor"  during  the  Saxon 
period:  lb.,  497-517;  Nicbolls,  liitt.  uj Eng.  Puor  Lam,  I,  13  (T. ;  Lingard, 
Ui^  and  Anliq.  uj  the  A.  S.  Chitrch,  1,  178-98;  Seidell,  Hitl.  of  Tithe*, 
Caps.  7-8. 

•ToalDiin  Smith,  The  Paruh,  27-29. 
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which  may  dispend  yearly  twenty  pounds  or  above"  were 
required  to  distribute  in  alms  one-fortieth  part  of  the  reve- 
nues of  their  benefices,  "  in  the  presence  of  the  churchwardens 
or  some  other  honest  men  of  the  parish."'  The  alms-chest 
was  also  in  "  charge  of  the  churchwai-dens,  or  any  other  two 
honest  men,  to  be  appointed  by  tlie  parish  from  year  to 
year;"  and  the  contents  of  the  chest  were  to  be  distributed 
at  convenient  times  "  in  the  presence  of  the  whole  pariah  or 
six  of  them."'  Accordingly  "  the  ancient  parifsh  records  often 
contain  mention  of  'distributors,'  chosen  liy  the  pariah.'" 

But  already  some  years  l>efore  the  date  of  the  canons  just 
cited,  a  stil!  mure  interesting  office  connectetl  with  the  poor 
law  administration  had  been  created  by  parliamentary  enact- 
ment.* This  was  the  "  collector "  of  voluntary  alms  elected 
by  the  inhabitants  of  the  parish  in  the  same  way  as  the  dis- 
tributor. In  these  two  local  officera,  and  more  jiarticularly 
the  collector,'  we  find  the  direct  prototype  of  the  overseers  of 
the  poor  who  soon  after  make  their  apjjcarance. 

By  au  act  of  the  thirty-ninth  year  uf  Elizabeth,  1597,  em- 
bodied and  elaborated  in  the  grisat  poor  law  of  the  forty-third 
year  of  that  reign,  the  churchwardens  and  four  "  substantial 
householders  "  of  each  parish,  "who  shall  be  nominated  yearly 
in  Easter  Week,  under  the  hand  and  seal  of  two  or  more  jus- 
tices of  the  peace  .  .  .  dwelling  in  or  ueiU"  the  same  parish, 
shall   Ik-  called  overseers  of  (he  poor.''  °     But  the  ottice  was 


'Conlnined  in  the  "  Injunctiona "  of  1547  and  1559:  Sparrow's  Cbnou,  S, 
6,  71,  2<7,  eiletl  by  Toiilniiii  Smith,  The  IMrith,  95. 

'Totilmin  Smilh,  The  Parish,  143;  Sparrow'ii  Oanoiu,  9. 

•See  Tnulniin  .Smitli,  The  Parish,  143,  and  his  extracts  from  the  records 
of  the  p.iri!«h  of  Steeple  Aiiliton,  lb,,  491  ST.,  purticularly  p:  610. 

♦By  27  Hen.  VIII.  cap.  2!i,  l.Vi6-6;  5  and  6  Ed.  VI,  cap.  2,  1551-2;  2 
■nd  3  Philip  and  Mnry,  cap.  5,  1555;  and  18  Elizabeth,  cnp.  3,  1575-6: 
Nicholli.,  Hint,  of  English  Poor  Law,  I,  122,  136,  144,  15.5,  170. 

•Pointed  out  by  Nicholls,  Hi»l.  of  Eng.  Poor  Imw,  I,  136. 

•Toulmin  Smith,  The  Parish,  14.5-0;  Nichollg,  Hia.  of  Eng.  Poor  Law, 
I,  193  f. 
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probably  elective,  as  wag  that  of  the  earlier  cwlloctors  and  dis- 
tributois,  tbe  function  of  the  justices  being  merely  to  confirm 
the  previyns  choice  of  the  parishioners.' 

Tlais,  a  few  years  before  American  colonization  l)egan,  was 
inaiij^iirated  the  essential  features  of  the  parish  system  of  pauper 
administration  which  remained  substantinlty  unchanged,  though 
the  subject  of  nianj'  statutes,  until  the  institution  of  the  poor 
law  unions  in  1834.' 


(b). — Rise  of  the  Ocerseer  in  ike  American  Colonies. 

During  the  early  years  of  New  England  history  the  poor  of 
each  town  were  cared  for  by  incidental  contributions  of  food  or 
money  as  eases  demanding  ndief  arose.  And  iu  some  instances, 
just  as  iu  the  days  of  Augustine  or  Aethelred,  it  was  the  eccle- 
siastical and  nttt  the  civil  ln\vnshi[»  which  first  assumefl  the  duty. 
Thus  in  C-'ambridgc,  f(tr  a  cousiilcrable  period,  the  oblations 
of  the  faithful,  collected  usually  in  the  congr^atioa  on  the 
Sabbath  day,  were  the  only  substitute  for  a  jwor  rate;  and 
not  until  1663  is  there  any  evidence  in  the  retwrds  of  this 
burden  having  been  undertaken  by  the  town;'  while  as  late 
as  l(i79,  the  society  coutinued  to  make  large  contributions  for 
this  purjHJSe,^ 

In  Massachusetts,  when  the  care  of  the  poor  became  a  town 
cliarge,  the  functions  of  overseer  usually  devolved  U|>on  the 


"Such  is  the  view  of  Toiilmin  Smith,  The  Parith,  146.  The  act  of  43 
Elizabeth  is  analywd  hy  Giieist,  II,  038-9. 

'Thy  Buliject  cuiuiot  here  be  trcnlcd  in  detail.  On  Engh'sli  [loor  I.iws  in 
general,  nco  {rneitl,  11,  638-72."};  <.'haliner.-<.  Local  Govt.,  51-flO.  Standard 
worlu  nre  Eden's  .Slate  of  Ihe  Poor,  NichoIU'  Hiilm-y  uf  the  ICiiglUlt  Poor  Law, 
Panhley's  Pmiperitm  and  Pour  Lavii,  and  Burn's  Hislory  of  tht  Poor  Lam; 
much  inromintion  is  u1m>  contained  in  Probyn'a  Local  Ooeemment  and  3bxa- 
tion  in  the  Unilal  Kinydom. 

•  Paige,  Ilitlory  of  (hmbridge,  218-19. 

•  Paige,  UUlory  of  ihmbridge,  254,  273-4. 
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selectmen;'  but  separate  oflBcera  might  be  chosen  whenever 
the  electors  saw  fit.* 

In  the  Plynicmth  jurisdiction,  however,  as  early  as  lCo8, 
each  town  was  requires!  bv  order  of  the  general  court  to  clionso 
"two  or  three  men  "  to  provide  fur  tlie  children  of  iixligent 
parents.'  A  similar  clause  is  ctrntaineil  in  the  Rhode  Islaml 
code  of  1647,  every  town  lieing  orderetJ  to  "provide  carefully 
for  the  reliefe  of  the  poore,  to  maintayne  the  impotent,  .  .  , 
to  employ  the  al)le,"  and  to  "appoint  an  overseer  for  the  same 
purpose."  * 

The  law  of  settlement  in  Ma.ssachusetts  is  of  considerable 
interest  as  affording  early  precedents  for  the  existing  jirocednre 
in  the  western  states.  In  1C59  a  comprehensive  onler  was 
passe<l  by  the  general  court,  providing — "  for  the  avoyding  of 
all  future  inconvenjencjes  referring  to  the  setling  of  |Mjore 
people  that  may  netnle  reloife  from  the  place  wliero  they 
dwell  " — that,  if,  any  person  with  or  withont  a  family  "  shall 
be  resident  in  any  tonne  or  pcculjar  of  this  jurisdiccon  for 
more  than  three  nioueths  w'^out  notice  given  to  such  person 
or  persons  by  the  oonnstable,  or  one  of  the  selectmen  of  the 
sajd  place,  .  .  .  that  tiie  town  is  not  willing  that  they  shuidd 
remajne  as  an  inhabitant  amongst  them,  and  in  case,  after 
such  notice  given,  such  jierson  or  persons  shall  notw"'stauding 
remajne  in  the  sajd  place,  if  the  selectmen  .  .  .  shall  not,  by 
way  of  complaint,  petition  tlie  next  county  court  of  that  shcire 


'So,  for  example,  in  Worcester:  Toum  Records,  1753-1783,  p.  J60;  in 
Balem:  Town  Records,  2io;  in  Cambridge:  Paige,  History  of  Cambridge, 
218-19;  in  Braintree:  Records,  573,  etc. 

'i?o,  in  Boston,  oversecre  were  Brst  elected  in  1690/1:  Joicn  Rtcords, 
lOUO-1701,  p.  206.  The  right  of  the  elei'lors  to  decide  whether  the  select- 
men or  special  overseers  shall  have  charge  of  the  poor  law  ndiuiuistrulion 
is  implie<l  in  the  statutes:  Acts  and  Resolttt,  I,  07. 

'Plym.Ojl.  Rec,  XI,  III,  120,  194.    But  the  name  "oTcrseer"  is  not  used. 

*  Rhode  Inland  Cbl.  Rec,  I,  184-5,  citing  the  43  Elizabeth.  In  f'onnot'liciit 
it  was  required  that  every  town  should  provide  for  its  own  poor:  Q>l.  Rec, 
III,  300.  And  an  ordinance  of  Andros  directed  that  overseers  be  appointed : 
CW.  Rec^  III,  428. 
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for  releife  .  .  .  ,  every  sucl:  person  .  .  .  sliall  be  providw] 
for  .  .  .  ,  in  case  of  necessity,  by  the  inhabitants  of  the  siijd 
place  where  he  or  she  is  so  found."  And  tlie  county  court 
was  anthorized  "  to  heare  and  determine  all  complaints  of  this 
nature,  and  setle  all  jwore  persons"  in  any  town  of  the  colony, 
to  be  provided  fur  by  the  constable  or  selectmen  as  a  town 
charge.  From  the  decisions  of  the  county  court  appeal  lay  to 
the  court  of  assistants.'  The  essential  features  of  this  law 
were  niaintainetl  thivnghout  the  colonial  era.^ 

In  the  Middle  Colonies  the  administration  of  the  poor  law 
conforiiio<l  closely  to  tlie  English  model.  Thus  in  New  York 
tlie  churchwardens  of  each  parish  or  as  many  overseers  as  each 
township,  precinct,  or  manor  saw  fit  to  elect,  were  cntruste<l 
with  the  care  of  the  poor.  Questions  of  settlement  were 
decided  by  any  two  justices  of  the  peace,  with  appeal  to  the 
quarter  sessions.* 

In  Pennsylvania,  during  the  early  period,  paujwrs  were 
carcil  for  by  the  next  justice  of  the  ]>eace.*  Later  it  was 
enactetl  that  two  overseers  should  be  electeil  in  each  township 
or  borough ;  and  their  accounts  were  audited  by  a  board 
specially  chosen  for  the  purpose.* 

The  functions  of  overseer  in  Virginia  devolved  upon  the 
churchwardens  of  every  parish,  under  the  direction  of  the 
veatry  which  was  responsible  for  the  necessary  funds."     By 


'  Mau.  Col.  Rec,  IV.  i,  365.  Cf.  the  previous  orders  of  1639  «nd  1655  in 
Mau.  Col.  Rec,  I,  204 ;  IV,  i,  230. 

'  Acti  and  Raolva,  1, 67, 378-81,  etc.  See  G.  8.  Hale's  interesting  chapter 
on  the  Cttaritia  of  BotUm  in  Memorial  IJiat.  Botlon,  IV,  641  S. 

•Van  Schaack,  Lav,  of  Nob  York,  1691-1773,  I,  4.3,  343;  11,  750-56. 
"Poor-master"  instead  of  "overseer"  also  ap(K>ars;  Ib^  II,  576.  Acta 
providing  for  overseer  in  particular  counties  or  districts  were  passed :  lb., 
II,  799,  570,  438,  etc 

•  Charter  and  Lav:;  1682-1700,  pp.  115,  142. 

'Seethe  net  of  1771,  Aett  oj  the  AtsemUy,\,  AOi-H;  Gordon,  HisL  of  Pa., 
652;  Gonld,  Loeal  OoH.  in  Pa.,  30;  and  below,  Chap.  VIII,  ill,  (e). 

•Act  of  1727 ;  Hening,  Staluta,  IV,  210-11. 
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an  act  of  1646,  the  county  court  was  authorized  to  bind  out 
poor  children  "  to  tradesmen  or  husbandmen  to  be  brought 
up  in  some  good  and  lawful  calling;"  and  because  "God 
Almighty,  among  many  His  other  blessings,  bath  vouch- 
safed increase  of  children  to  the  colony,"  which  if  projterly 
"  instructed  in  good  and  lawful!  trades  may  much  improve 
the  honor  and  reputation  of  the  country ;"  and  since  "through 
fond  indulgence  or  perverse  obstinacy  "  parents  are  averse  to 
parting  with  their  ohitdreu  :  therefore  the  commisaioners  of 
the  county  court  arc  permitted  in  their  discretion,  to  make 
choice  of  two  children  in  each  county  who  shall  be  sent  to 
James  City  to  be  employed  in  the  public  flax  houses,  and 
supported  at  public  exjiense.*  In  1668  it  was  enacted  that  a 
work -house  in  each  county  should  be  provided  by  the  com- 
missioners, "  with  the  assistance  of  the  respective  vestries," 
where  poor  children  should  be  instructed  in  spinning,  weav- 
ing, and  other  useful  occupations.* 

A  definite  law  of  settlement  was  enacted  in  1727.  One 
year's  residence  was  required  to  constitute  any  person  an 
inhabitant  of  the  parish.  On  complaint  of  the  chui-ch- 
wardens,  every  justice  of  the  peace  was  empowered  to  remove 
persons  to  the  j)arishes  where  they  should  respectively  Ixdoug; 
and  the  churchwardens  of  such  parishes  were  required  to 
receive  them  under  j)enalty  of  twenty  pounds  for  refusal.* 

In  S<juth  Carolina,  likewise,  the  care  of  the  poor  devolved 
ujion  the  parish,  each  vestry  being  authorized  to  choose  two 
or  more  "  sober,  discreet,  and  substantial  persons  to  be  over- 
seers."* 


'  Henhig,  Staluitt,  I,  336-7. 

'Honing,  Statutes,  II,  267.  But  in  1766  provision  was  made  for  pariah 
work-lioiisni  for  ordinary  beggars  and  paupers:  lb.,  VI,  476. 

•Hening,  iilatuUt,  IV,  210-11.  For  subsequent  ncm,  see  lb.,  VI,  81-2, 
47^-ii.     On  Virginia  poor  laws,  sec  Ingle,  Lnail  Govt,  in  Va.,  64-5. 

•South  Carolina  Statulei  at  Large,  II,  6i)4  (1712). 
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(<?). —  Tlie  Westeifi  Overseer. 

TImiiks  to  the  many  natural  advantages  of  a  new  country, 
the  care  of  the  poor  in  the  United  States  is  not  as  yet  felt  to 
be  the  crushing  burden  which  remlci-s  jraiiper  adminii^tration 
iu  England  the  one  siihject  of  ceaseless  anxiety.  Neverthe- 
less in  some  of  the  more  densely  populated  states  the  annual 
expenditure  for  this  purpose  is  already  enormous ;  and  even 
in  tliose  more  sparsely  settled,  the  subject  is  fast  becoming 
one  of  tlie  gravest  concerns  of  local  government.' 

As  a  general  rule,  througliout  the  West,  the  adniiiiislration 
of  the  poor  law  belongs  partly  to  tlie  township  and  partly'to 
the  County,  with  a  tendency  to  vest  it  entirely  in  the  latter 
whenever  the  county  boai-d  shall  see  fit  to  establish  a  jwor 
bourse  ;  but  the  statutes  show  great  diversity  of  detail. 

Thus,  in  Nebrask.i,  the  justices  of  the  peace  in  each  precinct 
or  the  town  supervisors,  as  the  case  may  be,  have  "  entire  and 
exclusive  superintendence  of  the  poor"  in  their  resjiective  dis- 
tricts, excc])t  that  a  physician  may  be  employetl  for  the  entire 
county.  But  the  cost  of  prior  relief  is  a  county  charge,  and 
the  township  overseers  are  required  to  report  to  the  county 
board.  Furthermore,  whenever  the  county  Ixiarvl  shall  enter 
upon  their  records  that  they  have  established  a  poor  house, 
and  that  such  po<ir  house  is  ready  for  the  rweptiun  of  the  |)0or 
of  the  county,  then  the  authority  conferred  upon  the  preciuct 
or  township  overseers  shall  cease.* 


'  Tlius  ill  Mickignn  the  whole  amount  expended  for  the  poor  in  1885  was 
$30S,91G.»4  agninbt  f  630,239.64  in  1876:  Iiq>.  Si.  Bd.  Cor.  and  CImt.,  1885-6, 
p.  152.  In  Wisconsin  the  cost  of  niaintuining  the  county  and  city  puor- 
liouses  alone  in  18St5,  was  9112,047.70;  while  uiiirc  thnn  twice  that  amount 
was  spent  for  outdoor  relief:  Rep.  St.  Bd.  Char,  and  Ilcfonn,  1885-fi,  pp. 
228-31.  In  Minnesota  the  entire  cost  of  (Minr  relief  for  1S85,  excluding 
purchase  of  farina  and  [lermnnent  improvements,  was  $2(17,620.94:  Hep.  St. 
Bd.  Cnr.  and  Char.,  1880,  pp.  174-0.  In  New  York  the  total  ex]>emii- 
turee  for  outdoor  relief  and  in  connection  with  poorhouses,  in  1887,  wiui 
$1,170,903.86:  Rrp.  St.  Bd.  Cluir.,  1887,  p.  83. 

'  CtimpUed  Statuta  of  Xeb.,  1887,  pp.  319,  646-7, 
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In  New  York,  Michigan,  and  Wisconsin  a  county  option 
law  exists. 

In  the  latter  state  each  township  is  required  to  relieve  and 
support  all  jxior  and  indigent  persons  who  have  gained  a  legal 
settlemuiit  theruiii ;  but  [)aiipt'rs  not  so  st^ttknl  are  cai-ed  for  by 
the  coyiity  authorities.  Tiie  county  Imard  may,  however,  at 
any  annual  or  special  meeting  abolish  the  distinction  between 
town  ami  c<.)anty  pour,  and  appoint  three  county  siipurintcudents 
who  shall  have  entire  charge  of  pauper  adiuini.stration.  In  like 
manner,  at  any  time,  the  board  may  return  to  the  township 
plan.' 

•  The  dual  system  has  also  been  adopted  by  Illinois.  The 
people  nl'rach  county  may,  iit  any  time,  dcteraiiue  by  majority 
vote  whether  the  care  of"  the  poor  shall  be  a  county  or  a  town- 
ship charge.  But  in  the  latter  event  all  paupers  may  be 
provideil  lor  in  the  county  poor  house  at  the  expense  of  the 
respective  townshij)s  whence  they  were  sent;  and  in  any  case, 
whether  the  township  or  county  plan  exists,  the  local  overseers* 
are  each  required  to  file,  annually,  a  detailed  report  of  their 
transactions  with  the  county  clerk,  lor  the  inspection  of  the 
county  board.' 

In  Ohio  it  is  the  duty  of  the  trustees  to  provide  for  paupers 
at  the  expense  of  the  township;  unless,  after  due  inquiry, 
such  persons  are  found  worthy  of  "public"  relief,  when  they 
became  a  county  charge.* 

The  powers  of  the  township  in  this  regard  are  reduced  to  a 
minimum  of  important*  in  Indiana,  Iowa,  and  Kansas.  The 
trustees,  as  ex  ojiclo  ovei'seei's,  may  provide  temporary  relief; 


'  Revwed  S(aiiUeii  of  Wii.,  1878,  pp.  457,  460;  littwd  Stalutet  of  New  York, 
III,  1854-1869;  llovelVnAtinotutedStalatao/MM.,  1SS2,  l,49(j-501;  Green, 
Tomithipf  atKl  Toum-ahip  OJicem,  ISo-.'JO. 

'In  (.'ountieii  where  townsliip  oryaniKution  lias  not  been  ndojiU-il  llit-  jujor 
of  each  precinct  ure  placfn]  nnder  the  supervision  of  overseeni  uouiiuulL-J  by 
and  responsible  to  the  county  board. 

•Cotliran's  Ectuted  Statulaof  ItL,  1886,  pp.  1056-1062. 

*  WillJiuucs  Jierited  SliUula,  1886,  1,  20J,  303-5. 
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but  all  real  authority  is  possessed  by  the  county,  at  whose 
expense  paiipui-s  are  supiwrted  whether  or  not  a  poor  house 
has  been  established.' 

The  duties  of  overseer  of  the  poor  are  of  great  and  increas- 
ing inii»rtance,  and  scarcely  any  office  requires  the  exercise  of 
greater  discretion  ibr  its  projxjr  administration.  The  principal 
functions  of  the  overseer  will  be  incidentally  revealed  in  the 
following  brief  summary  of  the  Wisconsin  statute. 

In  counties  where  the  township  plan  has  been  adopted,  tlie 
board  of  su|>ervisors  are  ex  officio  overseers ;  *  and  each  town- 
ship is  refjuired  to  support  nil  indigent  persons,  entitled  to 
public  relief,  who  are  "  lawfully  settled  therein." 

The  definition  of  M'hat  constitutes  a  legal  stittlement  ha.9 
always  l)een  the  vital  clause  fif  the  English  poor  law.  In 
Wisconsin  lawfid  settlement  may  be  variously  acquired  : 

"A  married  woman  shall  always  follow  and  have  the  settle- 
ment of  her  husband,  if  he  have  any  within  the  state,  otherwise 
her  own  at  the  time  of  marriage,  and  if  slie  then  had  any  set- 
tlement it  shall  not  be  lost  or  susf)ended  by  the  marrijige;  and 
in  case  the  wife  shall  be  removetl  to  the  place  of  her  settlement, 
and  if  the  husband  shall  want  relief,"  he  shall  also  receive  it 
there.    Legitimate  children  have  the  settlement  of  tlieir  father; 


■  RevUed  Statuta  of  Indiana,  1881,  pp.  ]  302-11 ;  Melon's  Annotated  Slat- 
uta  of  Jowa,  I,  380-85  ;  Gmipilai  Lavs  of  Kanmt,  1885,  pp.  597-«03. 

'In  Ohio,  IndittDO,  Kansas,  and  lowu  the  township  trustees  are  ex  officio 
ovt'rseers;  in  Michigan,  Illinois,  and  Nebraska  these  duties  are  perfortned 
br  the  supervisor;  but  in  Nebraska,  for  counties  not  under  Inwnship  organi- 
zation, this  function  is  discharged  by  the  justices  in  each  precinct ;  and  the 
Mnie  is  tnie  for  Illinois,  except  that  any  otlier  person  may  be  ap|x)inted  by 
the  county  board.  Only  in  two  slates  of  the  group  under  consideration — 
JJew  York  and  Pennsylvania — are  separate  overseers  elected  in  each  town- 
sliip.  Previous  to  1875,  however,  Michigan  had  in  every  township  two 
elective  "directors"  of  the  poor:  Green,  7'ouWii'pi  ami  5'oinwAi/)  Offieert, 
12).  In  Minnesota  and  Dakota,  there  does  not  seem  to  be  any  township 
officer  for  supervision  of  the  jxtor:  Statuta  of  Minn.,  1878,  pp.  270  If.;  Oam- 
piUd  Lma  of  Dakota,  1887,  pp.  476-9.  But  each  township  iu  Minnesota  is 
authorixed  to  levy  a  tax  for  poor  relief:  Slatulet,  170. 
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or,  if  he  have  none,  then  of  the  mother.  Illegitimate  children 
always  follow  the  settlement  of  the  mother;  but  a  diild  does 
not  gain  a  settlement  by  birth  in  a  place,  unless  the  jiareut  or 
parents  are  legally  settled  there  at  the  time.  Every  person  of 
full  age  who  resides  in  a  town  one  whole  year,  thereby  gains 
a  settlement ;  but  no  one  can  gain  a  settlement  by  residence, 
however  extended,  while  he  is  Ijeing  supported  a«  a  pauj)er. 
A  minor  whose  parent,  or  a  woman  whose  husband,  has  not 
a  settlement  in  the  ptate,  may  acquire  sncli.  by  one  year's  resi- 
dence in  a  town  ;  and  a  minor  by  being  Ixiund  as  an  apjiren- 
tice,  thereby  immediately  gains  a  settlement  where  his  master 
dwells. 

Another  fundamental  principle  of  all  English  poor  laws, 
ancient  or  modern,  is  the  requirement  that  the  ])Ofir  shall  be 
relieved  by  their  near  kindred,  awarding  to  their  ability,  l)efore 
the  town  am  he  calltHl  iipi»n  (or  tlieir  8Uj>port.  In  Wisconsin 
this  obligation  falls  first  upon  the  father,  if  of  sufficient  means; 
otherwise,  ujwn  tlie  mother  or  children  in  the  order  named.  It 
is  the  duty  of  the  overseer  to  report  all  cases  of  neglect  on  the 
part  of  relatives  to  the  county  judge,  who  shall  order  them  to 
fijniish  such  relief  as  the  township  overseers  shall  deem  suffi- 
cient. In  case  of  refusal,  assistance  is  furnisheil  by  the  over- 
seer, and  the  cost  thereof  may  be  collected  from  the  delinquent 
by  suit  in  the  name  of  the  town. 

When  a  minor  becomes,  or  is  likely  to  l>ecomc,  a  township 
charge,  it  is  the  duty  of  the  overseer  to  bind  him  by  indenture 
as  apprentice  to  some  res]>eotable  householder  ai'  the  county. 
The  overseers  are  also  required  to  assist  or  support  any  stranger 
who  may  be  taken  sick  or  become  lame  or  otherwise  disabled, 
in  the  town ;  but  the  cost  of  such  relief  is  nia<le  a  county  charge, 
and  may  be  recovered  from  the  township  in  which  the  person 
relieved  has  a  l^al  settlement. 

Any  one  removing  or  causing  to  be  removed  any  person 
from  a  place  without  tlie  state  into  any  town  therein,  with  the 
intention  of  making  such  town  chargeable  for  his  support,  is 
liable  to  a  fine  of  fifty  dollars,  and  in  default  of  payment  or 


202         Hiae  of  the  Toumship  in  the  Wegtem  Stales. 

sufficient  surety,  may  be  committed  to  the  county  jail  for  a 
time  not  exceeding  three  months.'  , 


VIII. — The  Overseer  of  Highways. 

(a). — Evolution  of  Ike  Office. 

The  genesis  of  the  English  highway  rate  must  be  st'tught  in 
the  br If cgbot^  or  obligation  for  the  repair  of  bridges  and  roads, 
inonmbent  upon  every  land  owner  during  the  Saxon  jieriod. 
This  obligation,  like  other  brandies  of  the  irinoda  necemtaa, 
was  tlisc'lmrged  in  personal  servit'es ;  indeed,  bryc-geweorr.,  or 
bridge  work,  is  emj)loye<l  as  the  exact  equivalent  of  brycghot 
in  the  ancient  laws.*  And  it  is  highly  probable,  judging 
from  Inter  practice,  that  such  services  were  rendered  under 
the  supervision  of  the  local  reeves  and  tithingmen  :  the  fruit- 
ful [trogenitors  of  a  numerous  group  of  parish  and  manorial 
functionaries,  among  whom  is  the  highway  overseer.  The  s]>ec- 
tacle  so  familiar  in  our  own  times,  of  the  road  officer  with  his 
company  of  neighbors  engaged  in  repairing  the  public  ways, 
was  also  familiar  to  the  ceorls  of  Britain  twelve  hundred  years 
ago.'  Afention  of  the  Irinoda  necesfiitas  occurs  in  English 
documents  early  in  the  eighth  century,  and  there  can  be  little 
doubt  that  this  triple  service  was  rendered  by  our  German 


'  Jtnittd  StaltUa  of  Wueotuin,  1878.  pp.  450  ff. ;  SuppUment,  327-9. 

'  Bnjeybot  is  mentioned  in  Aethelred,  V,  26,  VI,  32,  {  3 ;  Canute,  II,  10, 
65:  Schniid,  GeuUe,  224,  232,  276,  304. 

'Srt/e-gmvorc  ia  used  in  tlie  Rcetitudinai  Sinffularum  Perionanm,  cap.  1 : 
Schmid,  Gtfette,  370.  On  tlie  Anglo-Saxon  manor,  the  geneal  waa  bound  to 
make  new  ways:  nlt/e/aran  lA  tints fe4xan :  Reel.  Sing.  Pen.,  cap.  2:  Schmid, 
Oetetie^  372. 

'  Blaclutone,  however,  assures  us  that  it  was  not  formerly  "  incumbent  on 
any  particular  officer  to  call  the  parish  togetlier  and  set  them  upon  this 
work:  "  Commaitarit*,  I,  368.  But  Bluekstnne,  an  usual,  is  not  ii  s.Tfi-  guide 
in  liiiiluric  i|ueslions.  See  Toulmin  Smith,  The  Piiriah,  lOo,  uote,  who 
regards  the  constable — the  representative  of  the  tithingman — as  the  origi- 
nal ovenseer. 
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ancestors  on  the  ooatiiient  long  before  its  Latin  name  was 
invented.' 

From  time  immemorial  the  maintenance  of  highways  has 
been  an  obligation  of  the  pari:>h.  "  Indeed,"  aavs  Toiilmin 
Smith,  "the  making  of  by-law^s  for  a  highway  rate  is  of  so 
much  more  ancient  and  common  practice  than  that  of  a  rmte 
for  keeping  up  the  fabric  of  the  church  ....  tluit  the  cases 
■s  to  church  rates  are  found  to  be  sustained,  both  in  argu- 
ment and  judgment,  in  the  old  report*,  by  comparing  a  rate 
for  repairing  the  churcli  to  a  rate  for  repairing  bridge:>  and 
highways.  Practically  speaking,  it  was  the  constable's  duty 
to  see  that  the  conditions  of  their  tenure  were  fulfilled  by  the 
holders  of  land ;  and  it  was  always  a  Itounden  duty  of  the 
courts  leet*  r^jularly  and  periodically  to  inquire  '  if  there  be 
any   wavs,  waters,  ditches,  or   paths  obstructed,  narrowed. 


'  The  trinoda  ttrmMJUu  or  tkno  neode  comprised  the  irycgbol,  the  fyrd,  or 
militarr  service,  and  the  burhbcl,  or  repair  of  fonifications.  The  latter 
included  the  repair  of  borough  walU,  and,  of  coan^e,  fell  heariW  upon  ibe 
owners  of  lands  residing  in  toirns.  "The  trinoda  nieatiUu  first  appears  in 
genuine  Anglo-Saxon  charters  about  the  beginning  of  the  eighth  century. 
It  occurs,  however,  earlier  in  disputed  ones,  e.  g.  A.  D.  616,  Ocul.  DifL 
decoclxxxiii.  It  a  oientiuncd  in  the  act  of  the  council  of  Clovecho  of  A.  D. 
742,  Chtmeilt,  etc.  Ill,  ^I ;  and  in  a  rhurtcr  of  Ethelbald,  issued  at  Godmun- 
de»leah  in  A.  D.  749,  Ibid,  p.  3^.  It  occurs  two  or  three  times  in  charters 
of  Ufia,  more  frequently  in  those  of  Kenulf,  and  become*  verr  genera]  after 
the  time  of  Egbert.  The  correa^mnding  obligations  in  the  Frank  empire 
are  attendance  on  the  host,  repairing  of  roads,  fortifications,  and  bridge^ 
and  wntch :"  Slubbs,  OaiuLlaluinal  Hintory,  I,  76,  note  4.  Compare  lb.,  pp. 
O-V,  105,  IM,  m),  \M;  Waitx,  DeaUeU  VajoMnagigetdudiU,  IV,  30-31 ;  Smitli, 
Tke  Paruk,  104,  469. 

In  later  Anglo-Saxon  laws  and  docamenta  the  burden  of  the  Irinoda  imbm- 
tUat  appears  aa  an  incident  of  land  tenure;  but  among  the  Teutonic  |>eop]os 
generally  these  serrices  were  nndoubtedly  required  of  all  free  men.  Se* 
Lodge.  An^oSam  Land  Ijow,  60-61 ;  Roth,  Snufieialteofn.  42 ;  FnidalUit 
md  I'ntertkan.erband,  ^22  ff. ;  Sohm,  JZoeAt-  and  GeriekUraf^  I,  33S  t[. 

The  Roman  origin  of  llie  Irinixla  tueatitoM  u  maintained  by  Coote,  Tke 
Bomam*  </  Britain,  2o9  S. ;  Pearson,  Early  md  Mi-l<Ue  Agt*,  I,  2K6. 

'See  the  list  uf  items  cooceming  highways  to  be  enquired  of  at  the  leet, 
in  Scrogga,  O/urU-Leei  and  CourU-Barxin,  19. 
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stopped,  or  turned  out  of  the  right  course  to  a  wrong  course, 
unto  the  damage  of  the  king's  people.'  The  like  inquiries 
were  always  made  at  the  sheriff's  tourns.  If  any  mischiefs 
were  found,  penalties  wei-e  imposed."' 

The  function  of  the  constable  as  highway  o%-erseer  appears 
])lainly  in  the  statute  of  Wincliester,  enacted  iu  1285.  It  is 
"  commanded  that  highways  leading  from  one  market  town 
to  another  shall  lie  enlarged,  whereas  bushes,  woods,  or  dykes 
bo,  so  that  there  be  neither  dyke,  tree,  nor  bush  whereby  a 
man  may  lurk  to  do  hurt  within  two  hundred  foot  of  the  one 
side  and  two  hundreil  foot  on  the  other  side  of  the  way ;  so 
that  this  statute  shall  not  extend  unto  oaks,  nor  tnito  great 
trees,  so  as  it  shall  be  clear  underneath.  And  if  by  default 
of  the  lonl  that  will  not  abate  the  dyke,  underwowl,  or  bushes, 
iu  the  manner  aforesaid,  any  robberies  be  done  therein,  the 
lord  shall  be  answerable  for  the  felony;  and  if  murder  be 
done  the  lord  shall  make  a  fine  at  the  king's  pleasure.  And 
if  the  lord  be  not  able  to  fell  the  underwoods,  the  wiuntry 
shall  aid  him  therein.  .  .  And  in  every  hundrwl  and  fran- 
chise two  constables  shall  be  chosen,"  who  "shall  present 
before  justices  assigned  sucli  defaults  as  they  do  see  iu  the 
coujitry  about  armor,  and  of  the  suits,  and  of  watches,  and 
of  highways."* 

In  tlie  "Articles"  of  the  thirty-fourth  year  of  Edward  I, 
relating  to  the  enforcement  of  the  Statute  of  Winchester,  con- 
stables are  directed  lo  '*  enquire  if  the  highways  from  one 
market  town  to  another  be  enlarged,  as  well  in  our  lord  the 
king's  own  woods  as  elsewhere,"  and  if  not  "  to  enquire  what 


'  Toulmin  Smith,  The  Parith,  105.  But  on  the  toum  see  eeperinlly  Dolton, 
Offieiam  Vieeeomiiam,  392-4. 

'blubbs,  Sded  CharUn,  474.  An  early  provision  contained  in  the  bo- 
cmIIihI  Laws  of  Henry  I  ilireoted  that  "a  highway  shall  be  hroiid  enough 
for  t«'o  wains  lo  puss  eiich  other,  with  room  for  the  drivers  to  ply  their 
wbipH  freely,  and  for  sixteen  soldiers  to  ride  in  harness  side  Ijy  side:" 
Ijegrt  H.  /.,  Ixxx,  3:  Sc-hmid,  Qatlzt,  477,  as  rendered  l>y  Tuulmiu  Smith, 
The  ParUh,  105. 
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wajs  and  where  they  be,  and  who  onght  to  have  enlarged 
them.'" 

Of  course,  in  early  days,  comparatively  little  labor  was  be- 
stowed upon  tlie  highways.  A  bruad  strip  was  left  on  either 
side,  in  order  that  the  track  might  bo  shifted  as  any  portion  of 
the  road  became  impassable ;  and  it  is  a  curious  illustration 
of  the  tenacity  of  communal  rights,  that,  i^ubsequently,  when- 
ever a  person  enclosed  any  portion  of  such  strips,  he  became 
instantly  liable  for  the  maintenance  of  the  adjacent  way.' 

No  material  change  in  the  management  of  highways  was 
made  until  the  age  of  tlie  Tudors,  when  a  special  office  was 
differentiated.  In  1 555  it  was  enacted  that  two  "  surveyors 
and  onlerers"  should  be  appointed  by  the  constables  and 
dinrvhwardens  of  everj'  parish.'  The  name  "orderer"  is 
agnificant ;  for  the  functionary  who  bore  it  was  a  mere  director 
of  the  actual  work  on  the  roads.  It  is  also  worthy  of  note 
that  the  ancient  right  of  the  constable  seems  to  be  acknowl- 
edged in  allowing  him  to  join  in  the  nomination. 

Under  Elizabeth  the  powers  of  the  sur\'eyor  were  enlai^ed ; 
and  in  tlie  reign  of  Charles  II,  the  office  became  elective  in 
each  town  or  parish,  the  overseers  being  empowered,  "  with 
the  advice  of  two  or  more  substantial  householders,"  to  lay 
an  assessment  on  the  parit^h  for  highway  purposes.* 

In  the  time  of  Blackstone  the  surveyors  were  nominated  by 
two  justices  of  the  peace ;'  but  in  1836  the  right  of  election 
was  restored.* 

Finally  by  the  acts  of  1S62  and  1864  the  ancient  office  of 
brveyor  was  practically  abolished,  and  a  new  system  of  high- 
way administration,  with  .salaried  officials,  created.     The  old 


■  Toalmin  Smith,  Tht  PariA,  105-6. 
'Tonlmin  Smith,  The  PhriMk,  4S7-«.  333. 

•B;  2  and  3  Philip  and  M»tj:  Gueist,  II,  7M;  Scalh,  Tii  FtirM, 
106. 
•Toulmin  Smith,  The  Paritk,  103. 
^  Oomtnentaria,  1,  358. 
•Gneist,  II,  7S8  ff. 
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8ur%'cyor  not  only  served  without  remuneration,  but  he  was 
prohiViitcil,  under  severe  penalty,  from  having  any  interest, 
direct  nr  indirect,  in  contracts  for  materials,  and  no  surveyor 
could  "  use  or  let  to  hire  his  own  team,  or  sell  his  own 
materials"  for  any  purimse  connected  with  the  fulfilment  of 
his  official  duties."  But  the  act  of  1836  provided  for  paid 
surveyors;  and  by  the  acts  of  1862  and  1864,  it  was  required 
that  the  county  should  be  divided  by  the  general  sessions  into 
districts  called  "  highway  parishes,"  not  identical  with  the  old 
parisiies,  in  each  of  which  two  or  more  waywardens  should  be 
chosen.  Tlie  waywanlens  together  witii  tlie  justices  of  the 
parish  were  constituted  a  "district  board."  To  the  old  jwrish 
and  tiie  old  surveyor  was  only  led  the  assessment  of  the  high- 
way rate.* 

Tlie  title  warden  was  not  a  new  one.  In  the  records  of  a 
single  parish,  that  of  Steeple  Ashton,  dnriug  the  latter  half 
of  the  sixteenth  century,  the  road  officer  is  styled  wayniau, 
waywarden,  supervisor,  and  ovci-scor  of  highways.' 

It  is  interesting  to  note  tlint  the  principle  of  maintaining 
the  highways  by  personal  services  was  not  materially  weakened 
by  legal  enactment  until  1773,  when  a  road  tax  wasautlinrized; 
while  in  1836  money  payment  insteatl  of  lalxjr  was  made  the 
rule  in  all  cases.  However,  in  practice,  it  had  long  been  the 
custom  to  allow  anyone  to  compound  for  his  "statute  duty," 
as  the  personal  services  were  styled,  on  the  so-iidled  "  eonipo- 
sitiou  davs."* 


'  Tmiliiiiii  Smith,  The  Pariah,  111-12. 

•On  tliesi-  sUitules,  see  Gnuiht  (1871),  S37.  Hut  the  highway  rate  is  often 
MKSsed  Its  a  purl  of  the  puor  rate. 

•See  cxtnicLs  from  these  records  in  Totilmin  Smith,  Tht  PnrM,  509.  Here 
Mre  hiivc,  in  a  single  township,  most  of  the  mimes  enijiloyed  in  the  American 
colonies— an  excellent  example  of  tlie  spontaneous  and  natural  growth  of 
local  nomenclature. 

'Smith,  2'hc  Pnrith,  .500,  note;  Gneul,  11,  788,  789.  Rates  for  new  ways 
or  8|K'cial  purposes  bud,  however,  always  been  levied:  Smith,  The  Pui'mA, 
566. 
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(6). — nigh$eiaf  Btara/on  m  the  Ameriean  Oolonirs. 

In  Xew  England  the  phvsical  feature;  of  the  conntry  were 
such  as  U)  render  the  construction  and  maintenance  of  high- 
ways an  expensive  and  otherwise  bunlensome  duty.  Every- 
where we  find  the  towns  each  caring  for  their  own  roads  and 
bridges;  and  for  this  purpose,  enacting  by-laws,  levying  rates, 
and  choosing  aiirveyors.' 

But  in  the  case  of  bridges  over  large  streams,  or  of  great 
thoroughfares,  and  whenever  it  might  seem  expeilicnt,  the 
burden  was  shared  by  the  county  or  the  colony.'  Sometimes 
the  care  of  contiguous  highways  was  made  a  condition  in  the 
grant  of  lands  to  individuals.^ 

The  general  court  exercised  supreme  jurisdiction  over  high- 
way administration;  and  its  legislation  in  this  regard  presents 
some  interesting  features.  In  Rhode  Island,  as  early  as  1647, 
each  town  was  ordered  to  "  choose  and  order  y'  autiioritie  of 
two  Sur\'eyors  for  the  Highways,  an<l  appoint  time  to  mend 
them ; "  and  every  person  exporting  cattle  was  n-quirwl  to 
tjotify  the  8ur\-eyor  and  return  to  him  the  "marks"  of  such 
cattle,  under  penalty  of  forfeiture  for  ni^lect.* 

In  the  year  1643  the  Connecticut  towns  were  each  rerjuired 
to  elect  two  sur\'eyori?;'  and  the  code  of  1650  contains  n  typi- 
cal enactment  for  the  regulation  of  the  surveyor's  functions. 
It  is  recited  that  since  "  the  mainteineing  of  high  waves  in  a 


'  Two  overseen!  in  each  town  is  perhaps  the  general  rule ;  but  odea  the 
naraber  is  much  greater.  See  Boston  7Wn  lUconU,  16<iU-170I,  pp.  183, 
225,  etc.  In  Salem  both  "wirveTor"  and  "overseer"  are  uwd:  Town 
Bteordt,  67,  90,  130,  etc.  Worealer  2Wit  Aoonb,  1753-1783,  pp.  80, 87,  etc. 
In  Dorchester  the  road  officer  was  stvlcd  "supervisor:"   Tom  Rfeortli,  298. 

*lfam.  Cbl.  Ree^  II,  262-3;  IV,  Part  I,  :»06-7;  Ptym.  CW.  Btf..  I,  lU; 
II,  127.  But  these  references  show  a  tendency  to  leave  the  whole  matter  of 
constructing  and  repairing  bridges  and  ways  to  the  town*. 

'See  an  example  in  Salem  Tom  Bttordt,  12. 

'Rhodt  Idand  Col.  Ktc,  I,  150. 

*Qmn.a>LBee^l,9l. 


208 


Rise  of  the  Ihvmahip  in  the  WeMeni  States. 


fitt  posture  for  passage  according  to  the  severall  occassions  that 
occurre,  is  not  onely  necessary  for  the  comfort  and  safety  of 
man  and  beast,  but  tends  to  tlie  proffitt  and  advantage  of  any 
people;"  therefore  "it  is  thought  fitt  ...  ,  that  each  Towne 
within  the  Jurissdlction  shall  cueiy  yeare  chuse  one  or  two 
of  theire  iuhabitants  as  Surveyors,  to  take  care  of,  and  ouersce 
the  mending  and  repairing  of  High  wayes  .  .  ■  ,  whoe  haue 
hereby  power  allowed  them  to  call  out  the  severall  cartes  or 
persons  fitt  for  labour  in  each  Towne,  two  dayes  at  least  in 
each  yeare,  and  so  many  [more]  as  in  his  or  theire  judgements 
shall  bee  found  ueoessaiy  .  .  .  ,  to  bee  directed  in  theire  worke 
by  the  said  sur\'eyor  or  surveyors,  and  it  is  left  to  his  or  theire 
libberties  either  to  require  the  labour  of  the  severall  jiersous  in 
any  familye,  or  of  a  teame  and  one  person,  where  such  are  .  .  .  , 
giving  at  least  tJiree  dayes  notice  .  .  .  before  hand."  Each 
day's  neglect  of  service  for  man  or  team  works  a  forfeiture 
resj)ectively  of  two  shillings  sixpence  or  six  shillings,  to  be 
collected  by  distress  on  a  true  presentmeut  by  the  surveyor 
before  a  magistrate,  and  expended  in  the  "  hire  of  others  to 
worke  in  the  said  waves." ' 

In  Majisachuscttes  we  catch  a  glimpse  of  the  constable  in 
the  performance  of  an  ancient  duty.  By  order  of  the  general 
court,  1658,  it  was  provided  tliat  on  complniut  of  any  person 
or  town  liable  fiir  the  maintenance  of  highways,  setting  forth 
the  inability  to  procure  workmen,  the  constable  should  be  em- 
powered by  any  magistrate's  warrant  to  impress  the  requisite 
number  of  laborers,  who  shall  l)e  paid  by  the  parties  "to  whom 
such  bri<lges  or  {tasragcs  doe  belong."  * 

The  selectmen  were  authorized  to  lay  out  pri\'ate  ways  in 


'Own.  Q>L  Bee^  I,  527-8.  Cf.  ibc  M»as.  highway  set  of  1693,  in  AtU  aad 
Baokm,  1, 136  IT.;  and  the  Plrmouth  acu  of  l&U  and  1649:  OjL  Rtt^  XI, 
112. 

>  iToM.  OL  Btt^  IV,  I,  322;  see  also  the  FtfmonA  Col.  Rec.,  XI,  IL  Later 
the  Maaacfaoaetta  larTevon  were  gnated  power  to  impress:  Atii  amd  Be- 
mIh%I,136. 
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their  respective  towns ; '  but  public  roads  were  ultimately 
placed  under  the  control  of  the  county  court  of  sessions.' 

An  interesting  use  of  the  jury  appears  in  connection  with 
the  highway  administration.  Thus,  in  1640,  the  general  court 
of  Plymouth  provided,  that  when  it  should  "  fall  out  that  a 
way  be  wanting"  the  governor  should  "panell  a  Jewry  and 
upon  Oath  charge  them  to  lay  out  sucli  way  as  in  conscience 
they  finde  most  beneficiall  for  the  Comon  wcale  and  as  little 
prejudice  as  may  he  to  the  p'ticular."'  Likewise,  in  the  later 
period,  the  jury  was  employed  by  the  county  court  in  the  lay- 
ing out  of  new  ways.  * 

In  New  York  the  freeholders  of  each  town  were  allowed  In 
1691  to  choose  annually  thi'ee  surveyors  to  lay  out,  regulate, 
and  amend  highways.  But  before  becoming  valid  it  was 
required  that  their  ordei-s  should  be  registered  in  the  town 
book  and  approved  by  the  court  of  sessions.*  However — as 
was  the  custom  in  that  colony — special  statute  were  enacted 
for  particular  places.  Thus  in  Dutchess  and  several  other 
counties,  a  double  authority  for  the  highway  administration 
was  created.  For  tlie  entire  township  three  commissioners 
were  annually  chosen  by  the  freeholders  to  lay  out  and  regu- 
late public  ways.  Below  these  officers  and  subject  to  their 
control,  were  tlie  overseers  elected  one  for  each  of  the  road 
districts  into  wliicli  the  township  was  divided."  And  this 
plan,  it  should  be  noted,  constitutes  the  direct  prototyjw  of  the 
dual  organism  now  existing  in  New  York  and  several  of  the 
more  populous  western  states. 


'  J/um.  Cbl.  Rte.,  1 1, 4.    Thin  was  also  the  later  practice :  AeU  and  lUtolvt*, 
I,  137,  721. 

'  AcU  nnrf  Itaoli'a,  I,  136. 

'Ptym.  Cot.  Ree.,  XI,  11.    Compare  Tb.,  112,  122. 

*Aclii  and  liaiolva,  I,  13C-7.    The  jury,  as  we  shall  see,  is  still  quite  gen- 
erally employed  in  this  country  in  the  laying  out  of  roads, 

^  Viui  Schaack,  Lair*  o/.Yevj  York,  1691-1773,  1,  3. 

•  Van  Schaack,  Lata  of  ,Vetf  York,  11,  660,  487,  774,  804,  530,  etc ;  I,  262. 
In  Charlotte  county,  county,  instead  of  township  commissioners,  seem  to 
have  been  appointed :  lb.,  II,  702. 
14 
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During  nearly  the  entire  colonial  period,  in  Pennsylvania, 
the  (.are  of  highways  belougal  to  the  eouiity  court  by  which 
three  "  overseers  "  were  appointed  for  the  purpose.'  But  in 
1772  each  township  was  allowed  to  choose  two  " snj>ervisors," 
who,  iK-side.s  their  ordinary  duties,  were  authorixc<l,  with  the 
approval  of  the  justices,  to  levy  a  limiteil  tax  for  opening  and 
repairing  highways.' 

In  Virginia,  likewnse,  the  county  court  had  control  of  the 
highway  adniinistration.  Surveyore  were  apjwiuted  for  the 
various  walks  or  precincts  into  which  the  county  was  divided. 
But  in  that  colony  the  watcrconrscf?  were  the  principal  tlior- 
oughfares,  and  consequently  the  uianagenient  of  highways  was 
a  matter  of  less  importance  than  in  New  England.  The  sur- 
veyor, like  the  ordercr  of  1 555,  was  little  more  than  a  fore- 
man, under  direction  of  the  justices.* 

(c).^ — The  Western  Overseer. 

Throughout  the  great  majority  of  western  states  overseers 
are  either  elected  or  appointed  for  subdivisions  of  the  town- 
ship known  as  "road  districts;"*  elsewhere  their  duties 
devolve  upon  the  township  board.''     The  functions  of  the 


'  Cliarleri  and  Lam,  1682-1700,  pp.  136,  233. 

'  AeU  of  the  AttenMi/  qfUte  Province,  I,  444-49. 

'  lugle,  Local  In»titutloni  nf  Fa.,  92-3.    See  Chap.  IX,  m,  (i). 

In  Maryland  also  the  road  overseers  were  appointed  by  ihe  county  court: 
Baeun,  Lawi  of  Mii.,  Act  of  1704,  Ch.  XXI,  3,  4.  In  South  Carolina  com- 
missioncrij  for  parislies  or  aubdivisions  of  parixhiM  were  nominated  by  the 
genenil  atiseinbly :  Slaluta  at  Large,  IX,  49,  144-5,  etc^  etc.  The  commis- 
sioners were  empowered  in  1721  to  apjx>int  overseers:  Ih.,  p.  6.5. 

*  In  New  York  and  Illinois  district  overseers  are  appointed  by  the  town- 
ship comraissioneni  nf  highways ;  in  Indiana  "  roud  mastem  "  are  nominated 
by  the  town  "suix-rintendent  of  roads; "  and  in  Ohio  the  town  trustee 
appoints  as  many  supervisors  of  roads  as  he  thinks  proper. 

Dakota,  Minnesota,  Wisconsin,  Kansas,  Nebraska,  and  Missouri  have 
elective  district  overseers.  "Highway  supervisors"  are  elected  for  districta 
in  Iowa. 

'  In  Pennsylvania  the  ofHoe  of  overseer  devolves  upon  the  township 
supervisors:  Brightly's  Furdon's  Digut,  II,  1503-fi,  14^8  if. 
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office  remain  essentially  the  same  as  they  have  been  for  cen- 
turies, and  may  be  very  briefly  described. 

In  Nebraska,  for  example,  it  is  the  duty  of  caeh  county 
board  to  divide  the  county,  except  that  portion  occupied  by 
cities  and  incorporated  villages,  into  as  many  roail  districts 
as  may  be  necessary,  but  no  district  may  comprise  portions  of 
two  different  townships  or  precincts. 

The  revenue  for  the  support  of  highways  is  derived  from 
two  sources:  the  "  laljor  tax"  of  three  dollars  ej>ch  on  all 
males  between  the  ages  of  twenty-one  and  fifty,  which  may  be 
paid  in  labor;  and  tlie  "road  tax"  of  not  to  excee<l  five  nn'lls 
on  the  dollar  for  the  county,  or  two  mills  for  tiie  township. 
In  addition  to  this  is  the  county  bridge  fund  of  not  to  exceed 
four  mills,  and  the  township  bridge  fund  of  not  mr>re  than 
two  mills  on  the  dollar  of  assessed  valuation.' 

In  counties  not  under  township  organization  one-half  of  all 
moneys  paid  into  the  county  tre:isury  in  discharge  of  the  road 
tax  constitutes  a  county  fund  at  the  disposal  of  the  county 
commissioners ;  the  other  half,  together  with  all  moneys  derivetl 
from  the  labor  tax,  is  reserved  as  a  road  district  fund  and  is 
placed  at  the  disposal  of  the  overseer  of  the  district  in  which 
it  was  levied.' 

Where  town  organization  has  been  adopted,  the  township, 
as  just  stated,  may  vote  not  more  than  two  mills  on  the  dollar 
for  roads  and  two  mills  for  bridges,  and  these  levies,  together 
with  all  moneys  collected  in  discharge  of  twwnship  lalnir  tax, 
constitute  the  "township  road  fund,"  one-lialf  of  which  is  held 
by  the  treasurer  subject  ir>  the  order  of  the  town  board  ;  while 
the  remaining  half  may  be  expended  by  the  ovcrecerH  of  the 
respective  districts  in  which  the  tax  waM  levied.' 

In  the  administration  of  the  road  law,  the  oventeer  hoH 
much  discretionary  power.     At  any  time  Itetwcen  tiie  tlr^t  of 


'OmpiUd  SUUvtett^  Nebnuia,  1887,  G9R,  821. 
'QmpiUd  StabUtt  of  Nthnuka,  1887,  flSO. 
*Omj,Ued  SlalnU*  of  Ncbnuka,  1887,  pp.  321,  038. 
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April  and  tlie  first  of  October,  he  luay,  personally  or  in  writing 
left  at  their  places  of  abode,  summon  all  residents  of  his  district 
liable  to  labor  and  road  tax,  to  appear  at  a  time  and  place 
designated  by  him,  for  the  purpose  of  working  ujion  the  roads; 
and  they  may  render  all  of  the  labor  tax  and  three-fourths  of 
the  road  tax  in  labor.  To  facilitate  this  the  county  clerk  is 
required  annually  to  furnish  each  overseer  with  a  list  of  the 
property  of  each  person  in  hia  district  subject  to  taxation  for 
road  purposes. 

The  overseer  may  cause  all  nuisances  or  obstructions  to  be 
removed  from  the  highways,  and,  if  necessary,  recover  the  cost 
of  removal  before  a  justice  of  the  peace.  In  case  of  sudden 
damage  to  roads  or  bridges,  he  may,  on  a  single  day's  notice, 
call  out  as  many  of  the  residents  of  his  district  as  he  shall 
deem  necessary  to  repair  the  damage ;  aurl  every  jtcrson  notified 
must  obey  the  call  under  penalty  of  five  dollai-s  for  neglect. 
It  is  also  his  duty  to  provide  against  the  spreail  of  prairie 
fires  in  his  district,  by  causing  the  graas  to  be  burned  between 
furrows  plouglied  on  either  side  of  the  principal  thoroughfares. 
He  may  likewise,  on  the  establishment  of  new  roads,  remove 
encliisures  from  private  fields  when  the  ownera,  after  proper 
notice,  n^lect  to  do  8<j. 

Before  entering  upon  the  duties  of  his  ofHc*  the  overseer 
must  give  bond  in  the  sum  of  five  hundred  dollars;'  and, 
when  required,  he  must  render  to  the  township  or  the  county 
board,  as  the  case  may  be,  an  account  of  all  the  receipts  and 
expenditures  of  his  office.* 

The  foregoing  summary  fairly  illustrates  the  character  of 
the  township  highway  law  throughout  the  west,  when  its 
atlministration  is  vested  wholly  in  district  overseers  account- 
able only  to  the  town  or  county  board.' 


^OompiUd  Slatuta  of  Ntb.,  1887,  p.  94. 
'GmpUed  Staluta  of  Ntb.,  1887,  pp.  635-39. 

*  Compare  Ra.'ued  Statutet  of  Wia.,  1878,  pp.  275,  393  ff. ;  StatuU*  of  Minn., 
1878,  pp.  265  ff.;  Williamii'  Rem»ed  Sbiivia  of  Ohio,  I,  977  ff.j  BrigUlly'i 
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But  in  several  states,  where  the  maintenance  of  liighways 
has  become  a  matter  of  very  great  importance,  the  ancient 
office  of  surveyor  is  differentiated  into  two  forms :  a  su]>crior 
office  for  the  entire  township  called  "commissioner  of  high- 
ways ; "  and  an  inferior  office  for  the  respective  road  districts 
bearing  the  name  of  overseer. 

Thuti,  in  Michigan,  a  commissioner  of  highways  is  annually 
chosen  in  each  township  for  the  general  supervision  of  all  roads 
and  bridges  therein.'  To  liim  the  elective  district  overseers 
are  subordinate.  The  direction  of  the  entire  procedure  in  the 
laying  out  of  new  ways — a  matter  often  requiring  the  exercist- 
of  the  utmost  discretion  in  order  to  avoid  expensive  litigation 
— is  entrusted  to  the  commissioner.  And  when  a  private  road 
is  demanded,  a  jury  of  the  vicinage  is  summoned  to  determine 
whctiier  the  way  be  necessary  and  to  assess  the  damage  in 
case  it  be  grante<l.  Furthermore  tJie  commissioner  is  autlior- 
ired  by  law  to  divide  the  township  into  road  districts,  to  fill 
vacancies  in  the  office  of  overseer,  and  to  assess  the  taxes  for 
highway  purposes.' 

This  is  the  New  York  system,  and  it  exists  also  in  Indiana' 
and  Illinois.  In  these  states  the  commissioners  have  even 
greater  powers  than  in  Michigan.  Not  only  are  ail  the  more 
important  functions  of  highway  administration  performed  by 
them,  but  the  overseers  are  their  nominees.  In  Illinois  three 
roramissionei's  are  elected  in  each  township  for  a  term  of  three 
years,  one  retiring  annually;  and  they  are  constituted  a  board 
with  the  right  to  choose  their  own  president  and  appoint  a 


Pardon's  Dtgetl  (Pa.),  II,  1495  ff.;  McLain'a  AnnolaUd  Statuta  of  /own,  I, 
241W4 ;   Oompiltd  La\m  of  Dakota,  18S7,  p.  289. 

'Green,  Town»h\p»  and  Toicnthip  Officcn,  28,  41. 

'  The  Michigan  road  law  ia  very  elaborate  and  exceedingly  interesting.  It 
iH  diM:ii8scd  in  a  thorough  manner  by  Green,  Tovmahip*  and  Tovnukip  Offieen, 
1(10-211.    See  Howell's  AnnolxUed  Slatutei,  1882,  I,  pp.  384  ff. 

•In  Indiana  the  oflioer  corresponding  to  the  commissioner  is  the  "super- 
intendent of  roads"  chooen  bieniu:il!y,  who  appoints  the  "road  maitters:" 
JterUed  SitUuia,  1881,  pp.  1091,  1093-1096. 
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8ui>erintendcnt  or  such  overseers  for  the  execution  of  their 
wimmands  as  they  may  find  necessary.' 

The  dual  system  of  highway  administration  prevails  iu  a 
somewhat  less  developed  form  in  Kansas  and  Wisconsin.  In 
the  former  state,  the  town  trustee,  clerk,  and  treasurer  are 
styled  the  *'  board  of  commissioners  of  highways,"  with  powers 
similar  to,  but  less  extended  than,  those  of  the  Illinois  cummis- 
sionera.*  In  Wisconsin  the  town  supervisors  are  required  to 
perform  the  duties  of  highway  commissioners — a  name  which 
they  formerly  bore.* 


IX. — Perambulators  and  Fence  Viewers. 

(a). —  The  Mark  Processioii. 

In  the  clays  of  the  ancient  mark  system,  especially  after 
the  custom  of  periodical  allotments  to  individuals  ai'ose,  the 
question  of  fences  and  boundaries  Ijccame  an  important  one 
for  the  community.  Not  only  was  each  house  with  its  court 
surroundetl  by  a  wall,  but  the  village  itself  was  walletl  or 
hedged;  and  the  parcels  of  plough  land  and  meadow  might 
l>e  separated  by  balks,  or  even  enclosed.*  Sometimes  after  the 
harvest,  as  in  England,  the  enclosures  of  tlie  meadows  and 
cultivated  fields  were  removed,  in  recognition  of  the  communal 


'  Rei-ued  Slaluta  of  Tli,  1885,  pp.  1308,  133()-1,  1310,  etc. 

In  New  York  one,  two,  or  three  commisitioneni  are  elected  for  each  town- 
ship; if  three  be  chosen  the  term  is  for  three  years,  one  retiring  niiniiully  : 
Hevited  Slalula,  I,  808,  843.  They  may  be  constituted  a  board  when  tlie 
jieople  so  determine:  lb.,  II,  1212  ff.,  1227-8. 

'OompUed  Lam,  1885,  pp.  993-4. 

'SitppUmenl  to  Rerised  ."^atuta,  268.  In  Mif«oiiri  the  township  lioard  of 
directors  performs  subctantially  the  same  duties:  TbviuAip  Organimlion  Lav, 
12,  34-46. 

♦  Manrer,  Einkibmg,  23,  24,  37,  77,  80;  Seebohm,  Eng.  Vil.  Cbm  ,  3,  4,  12, 
19,20. 
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right  of  pasturapje.'  Doubtless  from  the  very  b^inning  the 
mark-moot  or  the  mark  officers  were  invested  with  juris- 
diction in  all  contentions  and  questions  relating  to  division 
lines. 

At  regular  intervals,  once  or  twice  each  year,  all  the  inhabi- 
tants were  wont  to  make  a  solemn  pireisa^  or  procession  of 
the  Ijoundaries  of  the  mark,  in  order  to  restore  them  where 
necessary  and  fix  them  in  memory.*  In  later  days  the  cere- 
mony gainetl  a  religious  character.  The  priest  led  the  prtK-es- 
sion  and  performwl  sjicrifices  on  allars  placet!  near  t!ie  borders. 
When  the  Germans  were  converted,  the  christian  priest  took 
the  place  of  pagan,  and  the  heathen  sacrifice  was  supplanted 
by  the  mass.* 

(6). — Parish  Perambxdalimw  and  Haywarda. 

The  ceremony  just  deacribed  is  identiisil  with  that  of  the 
famous"  perambulation  of  tlie  parish  "  which  prevailed  through- 
out the  early  ages,  and  indeed  still  prevails,  in  England.  It 
should  be  remembered  that  the  parish,  like  the  mark  and  the 
early  town!*hip  out  of  which  it  grew,  hail  no  surveyed  boun- 
daries. It  originated  in  the  settlement  of  a  community  on  a 
portion  of  the  unoccupied  land.  Tntdition  aidetl  by  marks 
or  tokens,  such  as  trees  or  rocks,  was  the  only  record  of  the 
territory  actually  belonging  to  each  parish.     The  following 


' On  the  "  I^aminas  meadow*"  see  Mnine,  VUtagt  Oammunitiai,  K-V-7 ;  See- 
bohm,  Eng.  Village  Oammuniiiai,  11,  109-10;  Nawe,  The  Agricullurnl  Qm- 
mmit)  of  the  Middle  Aga,  49 ;  WilliamH,  RighU  o/  Ommon,  80;  Kllon,  The 
Lav  o/  Oommoju  and  Waite  Lands,  28,  36,  160;  Scroggn,  CburU-Leel  and 
QiurU-BaroA,  165. 

^PiroMa,  Bereiiung,  meana  a  travelling  of  the  boundaries.  The  prooeasion 
ma  alio  called  undergaite  and  umbegane:  Orirnm,  JierltUntlerlhStner,  546. 

'Grimm,  RedUaalterthiiner,  545.  The  boiindarieN  of  the  mark  were  indi- 
cated by  stones,  tree*  with  Crowes  cut  in  tlicm,  and  the  like. 

'Layeleye,  PrimitiTt  Property,  119. 
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extract  from  Toulmin  Smith  will  throw  light,  both  on  the 
origin  of  the  parish,  and  the  need  of  constantly  "  beating  the 
boundaries." 

"There  is  little  doubt  that  every  original  settlement  in  Eng- 
land, such  as  now  constitutes  a  parish,  was  once  surrounded  by 
waste  or  common  land ;  which  separated  it  on  all  sides  from 
adjoining  settlements.  Ita  own  girdle  of  waste  belonged  to 
each,  though  not  settled  on  with  rights  of  private  proprietor- 
ship. A  common  highway  often  ran  between.  Up  to  the 
middle  of  this  highway,  which  forms  the  actual  boundaiy, 
each  parish  is  the  rightful  owner. 

"  The  very  extensive  enclosure  of  commons  of  late  years  has 
obliterated  a  vast  portion  of  this  waste  land.  Still,  very  many 
parisiies  even  yet  show  large  traces  of  it.  And  it  has  probably 
been  by  detached  settlements  having  been  made  in  this  waste, 
at  one  time  and  another,  while  the  |>arent  parish  has  not  been 
sufficiently  careful  of  its  boundaries,  that  those  jwirts  of  parishes 
which  are  often  found  as  outlyers,  have  got  separated  from  the 
main  j>!irt.  The  intermediate  jwrts  remained,  projierly  part  of 
the  parish,  though  waste.  Bnt  through  want  of  cjircful  per- 
ambulation, neighboring  and  more  sharp-sightetl  parties  have 
been  let  engross  piece  after  piece  of  the  waste — both  what  thus 
Ijecame  intermediate  and  what  remained  eugirdliug — till  several 
parts  of  the  parish  have  become  jwrhaps  isolattxl,  and  much  may 
have  iKH^onie  lost  round  the  margin.  Those  practi«illy  familiar 
with  palish  affairs,  can  often  point  to  sjiecific  pieces  and  plots 
which  they  rememlter,  or  know  by  tradition,  to  have  been 
formerly  reckoned,  without  question,  as  within  their  parish, 
but  which  a  neighbor  parish  is  now  in  possession  of."' 

The  jienimbulation  was  formerly  made  every  year,  but 
now  leas  frc(jucntly.*  On  the  occasion  of  tlie  ceremony  the 
male  population,  young  and  old,  turns  out  en  masse.  It  is 
their  duty  to  trace  very  carefully  every  foot  of  the  boundary, 


'  Smith,  Tkt  Paruh,  543-4. 
•Smith,  TA*  iViiA,  645. 
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though  ladders  need  to  be  used  in  climbing  over  buildings  and 
other  obstnictioiLs.  The  parish  officers  and  old  men  take  the 
lead,  followwl  by  the  young  men  and  boys.  It  is  desirable  to 
have  as  many  boys  as  possible.  At  each  "boundary-mark"  a 
halt  is  made,  and  tlie  boys  beat  the  mark  with  wands  to  impress 
its  location  on  their  memories.  This  seems  to  be  a  far  less 
efficient  mode  of  creating  an  "  impression,"  though  doubtless 
more  agreeable  to  the  boys,  than  the  custom  still  prevailing 
on  like  occasions  in  some  German  communities  of  soundly 
beating  the  jackets  of  the  boys  themselves  with  the  aforesaid 
wands.' 

Smith  observes  that  "  in  many  places  throughout  England, 
there  are  ancient  trees,  or  the  places  where  they  once  stood, 
known,  each,  by  the  name  of  '  gasjiel  oak.'  .  .  .  They  were 
called  thus,  because  when  the  parish  bounds  were  gone  rotmd, 
the  people  lialted  at  each  mark  and  a  religi<iHt<  sanctity  was 
given  to  it  by  the  denunciation  there  of  curses  upon  him  who 
should  remove  the  landmark.  It  is  not  unworthy  of  note 
that  while  superstitious  ceremonies  were  so  strongly  censured 
at  the  time  of  the  Reformation,  the  important  and  vital  oere- 
raony  of  perambnlati<in  was  expressly  exoepted."' 

It  may  be  added  that  it  is  no  less  remarkable,  that  the 
practice  of  invoking  curses  on  the  disturbers  of  landmarks 


'  The  custom  is  still  maintained  in  Bavaria  and  the  Pulatinate:  I^veleye, 
Piimilive  Property,  1 19 ;  also  in  Russia  :  Wallace,  Ruttia,  366.  The  practice, 
though  remarkably  prevalent  in  Bavaria,  existed  elsewhere  on  the  continent; 
"  Even  in  the  past  century,  in  many  parts  of  Germany  the  custom  prevailed, 
on  imiKjrtnnt  occasions  such  as  the  laying  of  a  foundation,  the  fixing  of  a 
boundary  stono,  the  finding  of  a  treasure  or  the  like, — of  taking  hoys  and 
uncxi)ectcdly  lioxing  their  ears  or  snipping  their  earlups,  die  ohrlajipen  pftUen, 
in  onler  that  they  might  remember  the  oi'i-asion  all  their  lives.  At  the  same 
time  they  received  small  presents:"  Grimm,  PeehlmllerOiiimer,  H3-6,  545. 
Sometimes,  however,  the  boys  were  thus  trealetl  in  the  presence  of  the  real 
witneaees:  so,  according  to  the  law  of  the  Ripuarian  Franks,  Legu  Ripuari- 
omm,  Tit.  LX,  I,  Walter,  Corp.  Juris  Germ.,  I,  184.  Cf.  Grimm,  HtchtxUt., 
145. 

•  The  Parith,  549  note. 
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prevailed  not  only  amoug  the  Germans'  but  also  among  the 
ancient  Romans*  and  Hebrews.' 

In  England  the  watch  over  the  fences  of  the  community 
was  the  duty  of  the  hay  ward,  an  officer  of  great  antiquity. 
The  name  itself  hege-weard,  hedge  ward,  suggests  an  Anglo- 
Saxon  origin.  Two  haywards,  at  least  in  later  times,  were 
Bometimes  chosen  by  the  vestry  meeting;*  but  in  the  middle 
ages  they  were  elected  in  the  court  leet,  and  the  office  was 
essentially  constabulary.'  The  haward  seenjs  sometimes  to 
have  jierformetl  the  duties  of  pound-keeper,  in  clearing  the 
streets  and  common  of  stray  animals  and  driving  them  to 
the  pound ;  though  the  common  driver,  or  pound-keeper,  is 
usually  found  side  by  side  with  him.  The  latter  officer  was 
also  originally  a  kind  of  constable  appointed  in  the  leet ;  and 
the  functions  of  l>oth  common  driver  and  hayward  were  ulti- 
mately inherited  by  the  parish  beadle.* 


'  The  boundaij  stones  and  trees  were  inTiolable :  no  one  dare  cut  b  leaf 
or  a  twip  from  the  latter.  The  folk-Bongs  repre»etit  the  Bpirjts  of  those 
who  had  disttirlwd  boimdnr^  stones  ns  atcurefd,  and  doomed  to  wander 
about  the  fields.  Fearful  pumshmeiita  were  denounced  ujion  those  who 
should  intcntitmHlly  plough  out  the  boundary  stones.  Such  an  one,  for 
example,  was  to  be  buried  up  to  the  neck,  in  a  hole  where  the  stone  had 
stood,  and  then  n  new  plough  drawn  by  four  horses  should  be  dragged 
over  him  until  his  neck  were  ploughed  asunder ;  Grimm,  RetJUmUerthumer, 
646-7. 

•Such  may  be  the  significance  of  the  legendary  death  of  Remus,  and  of 
the  inviolability  of  the  pomoenum.  A  festival  in  honor  of  Terminus,  the 
god  of  boundaries,  was  held  at  Rome  in  February  of  each  year :  Miirquardt, 
Horn.  StaaiimrvxiU.,  Ill,  202. 

•"Cursed  be  he  that  removeth  his  neighbor's  landmark:  and  all  the 
people  shall  siiv,  Amen  : "  I>m«.,  Chap.  XXVII,  17.  Compare  Ucii/.,  Chap. 
XIX,  14;  Proi^b,,  Chap.  XXII,  28;  Jub,  Chap.  XXIV,  2.  "The  princes 
of  Judah  were  like  them  that  remove  the  bound;  therefore  I  will  pour  oat 
my  wrath  upon  them  like  water:  "  Hotea,  Chap.  V,  10. 

*See  Reeord*  of  Ardly  Parith  (1707)  quoted  by  Toulmin  Smith,  TA* Paris*, 
526. 

'Smith,  The  Paruh,  192,  note. 

•Smith,  The  Pariih,  192,  52»-9. 
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(c). — Perambulators  and  Fence  ^^ewers  in  the  New  England 
and  Aliddle  Colonies. 

The  township  of  Xew  England,  territorially,  came  not  into 
existence  in  quite  so  uiiilefined  or  natural  a  way  as  <lid  the 
}>arish  in  the  mother  country.  On  the  other  hand  there  was 
no  norrual  area  which  each  should  contain,  nor  any  iixed  and 
readily  ascertainable  boundaries,  sucJi  as  were  secured  in  ad- 
vance for  the  towiLshipa  west  of  the  Alleghaniea  by  the  ordi- 
nance of  1785.  The  grant  of  laud  for  the  jdanting  of  a  new 
town  wa.s  made,  as  we  have  already  seen,  by  the  general  court; 
and  its  bi^unds  were  "set  out"  by  committees  apjwinted  by 
that  body.  The  same  procedure  was  observed  in  grants  to 
individuals.  The  boundaries  were  indicated  by  stoues,  trees, 
or  similar  marks,  prec^isely  as  in  the  primitive  ages;  and  the 
neglect  to  renew  such  tokens  soon  1«1  t«)  serious  difficulties. 

Thus,  in  1675,  Plymouth  found  herself  in  the  embarrassing 
position  of  not  knowing  what  part  of  her  public  domain  she 
had  actually  grantetl  to  towns  or  individuals.  A  committee 
of  the  general  court  wa.^  therefore  apjwintetl  to  cooperate  with 
local  committees  in  determining  the  bounds  of  all  such  towus 
as  bordenul  upon  the  "commons  or  undisposed  lands.'" 

Massachusetts  was  already  beginning  to  encounter  the  same 
difficulty  in  1647,  when  she  met  it  by  the  institution  of  tri- 
ennial perambulations.  In  that  year  the  general  twurt,  recit- 
ing tliat  by  reason  of  "deficiency  and  decay  of  markes  ,  .  . 
greate  iealousies  of  p'sons,  troubles  in  tcjwnes  &  incumbrances 
in  Co'tfi  doth  oft  arise,"  ordered  that  every  town  should  set 
out  its  bounds  within  a  twelve  month  after  such  bouuds  are 
granted  ;  and  "y'  w'  their  bounds  are  once  set  out,  once  in 
three  yeares  3  or  more  p'sons  of  a  towne,  apjiointed  by  y'  select 
men,"  with  like  committees  of  adjacent  towns,  shall  "go  y* 
bounds  betwixt  their  said  townes  and  renew  their  markes,  w'"" 


'  Plymouth  Got.  Ree^  XI,  240. 
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marks  shalbe  a  greatc  lieape  of  stones  or  a  trench  of  six  foote 
linig  &  two  foote  broade,  y*  most  ancient  towne  to  give  notice 
of  y*  time  &  place  of  meeting  for  p'anibulation,  w"'  time  shalbe 
in  y*  first  or  second  month,  upon  paine  of  5'  for  ev'y  towne  y' 
shall  neglect  y"  same."  ^ 

It  is  noteworthy  that  in  New  England  the  perambulation 
ecased  to  be  a  demtx^nilic  proceeding,  and  became  an  ordinary 
representative  act  of  administrative  authorities;  and  so  in 
IJoston,  and  doubtless  elsewhere,  the  persons  nominated  by  the 
selectmen  for  this  duty  received  the  official  title  of  "perambti- 
latore."* 


'  Mat*.  Col.  Ree.,  II,  210.  Inilividiial  proprietors  of  land  lying  in  com- 
ninn  were  required  to  poraiubuiale  yearly.    Cf.  Art»  and  lietolvet,  f,  64-5. 

'no*lonTovnReeordt,liiS4-<iO,\K9o;  IGW-lTOl,  pj).  214,  234,  etc  The 
following  is  a  report  of  the  Worcester  peranibulalor»  filed  for  record,  April 
30,  1771 : 

"  Began  at  a  Black  oaU  tree  at  the  Weal  Corner  of  the  upper  End  of  the 
Long  Pond  so  CalM  thence  to  a  heap  of  Stones  in  the  fence  betwixt  Capt 
Jenisona  Fcild  &  Capt  Curtis's  feild  Leading  Northward  to  the  County 
Bond  from  thence  to  a  Dead  Walnut  Stump  y"  Nor-Ejist  Corner  of  Capt 
JenisonB  rye  felld  from  thence  to  a  maple  tree  in  ni'  Phin  Heywoods  Enter- 
Tnll  from  thence  to  a  heap  of  Stones  a  Little  Nor-weM  of  Jon*  Levels  Dwell- 
ing House  from  llience  to  a  heap  of  Stones  nor-westerly  of  a  Little  Bridge 
Crossing  a  Liltle  Brook  in  ihe  Road  Ijcading  lo  Jonas  Wards  thence  to  a 
Walnut  tree  in  the  fence  Betwixt  Land  of  Lctiil  Josinh  Peirce  &  Phinehas 
Heywooil  from  thence  to  a  heap  of  Stones  y"  nor-Eastcrly  Corner  of  Leiut 
Josiah  Peirces  Land  theuce  to  a  Pine  tree  Betwixt  Land  of  the  Wid"  Han- 
cock &  David  Child  from  thence  to  a  Yong  Swamp  oak  being  the  nor-  of 
Worcester  East  Comer  &  South  East  Comer  of  Holdco  which  marks  we 
have  Renewed  this  Day 

Josiah  Peirce,  Samuel  mower,  Sam  Brooks,  Worcester  Coroittee 

Zeh  Johnson  Edward  Flint  Shrewsbury  Comitlee." 

It  iii  evident  that  frequent  renewal  would  l<e  necessary  to  preserve  bonn- 
dariei<,  thus  established  ou  principles  but  little  more  certain  thim  the  spell- 
ing ur  capitalization  of  the  worthy  perambubitors. 

The  Bume  method  of  describing  houndtiries  is  employee!  in  Anglo-Saxon 
charters:  compare  iho  description  of  Honlwell,  granted  in  the  tenth  cen- 
tury to  Abingdon  Abbey  by  Edward  the  Elder,  in  Seelx)hiu'9  Eng.  VU.  0am., 
107.  ftood  illustrations  will  also  be  found  in  Birch,  Qtrttilarium  Saionieum, 
I,  pp.  639-40,  etc.    Sec  Kemble's  Coda  and  Thorpe's  Diplomatarium,  pp. 
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Fence  viewers,  under  a  variety  of  names,  appear  aa  elective 
oflBcers  in  all  the  New  England  town  and  cfjlonial  recorrK' 
Some  illustration  of  their  duties  has  already  been  presented ;' 
it  will  therefore  only  be  necessary  here  to  call  attention  to  the 
differentiation  of  the  office. 

Thus  in  Boston  during  the  early  period  "fence  viewers" 
and  "haywards"  are  used  &<i  identical  terms;*  but  in  the 
eighteenth  century  both  fence  viewers  and  haywards  were 
elected,  and  the  latter  officers  performed  the  functions  of  the 
earlier  "  cow-keepers."  *  Braintree  had  both  fence  viewers  and 
haywards  and  the  latter  are  mentioned  in  the  records  as  identi- 
cal with  the  "field  drivers."'  Both  officers  existed  aide  by 
side  in  Lancaster,  and  the  "  hawyard,"  as  he  was  there  called, 
was  probably  a  cow-keeper.'  In  Dorchester  fence  viewers 
were  nominated  for  particular  fields,  and  sometimes  upwards 
of  a  score  shared  the  honors  among  thcm,^ 

Turning  now  to  the  middle  colonies,  we  find  that  in  New 
York  by  the  Duke's  Laws,  the  constable  and  overseers  of 
each  township  were  autiiorized  to  appoint  "one  or  two  or 
more  of  the  planters  for  all  or  each  common  field  belonging 
to  the  town  where  they  dwell."'  Triennial  perambulations, 
conducted  by  tliree  overseers  of  the  town  nominated  by  the 
next  justice  of  the  peace,  were  also  instituted.*     By  the  Prov- 


109,  132,  lio,  1<>0,  etc  The  mode  of  describing  manorial  booDdaries  wber- 
erer  the  open  field  tjAem  preTailed  ia  diacuaaed  bj  Seebobm  in  hia  Kng. 
VH.  Cam.,  9,  1 1 1,  328  C,  375,  etc. 

>8ee  Xev  Haan  Col.  Btt^  I,  150,  165;  II,  679;  Cbim.  Col.  Bee.,  1,  381. 

»Caiap.  II,  V,  (a). 

'BotUtn  Tom  SteordM,  1600-1701,  p.  222. 

'Thus  in  March  1753/4  tiz  feooe  ricwen  and  ooe  bayward  were  cboaen: 
Boitm  Tovn  JUeonU,  1768-1760.  pp.  82-8. 

*See,  for  example,  Brxiintne  Torni  Steord*,  29,  61,  cto. 

*Koorse,  Early  lUmnU  of  Laneat/er,  if  am.,  188,  202. 

*8o  in  1672  there  were  13,  atul  la  1679,  18  fence  Tiewen :  DonKattr 
3b«n  Retard*,  191-2,  23(J.  In  New  Ilaven  tbe  fence  Tlewcra  might  b« 
appointed  for  particoUr  fielda:  Col.  Ree^  II,  679. 

*  DnUi  Lan,  li. 
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of  the  selectmen's  warrant  as  in  esirlv  davs,'  but  a  newspaper 
adverlJsetnent  may  take  the  place  of  the  personal  "  warning 
from  house  to  house."  *  When  assembled,  the  freemen  elect 
their  moderator  and  proceed  to  deliberate  and  enact  by-laws 
for  the  regulation  of  their  prudential  affairs,  in  the  ancient 
manner,'  though  the  democratic  spirit  may  be  less  pronounced* 


'  Public  Statvtei  of  Man,.  1S82,  p.  232. 

'The  following  notice,  clipped  from  a  Connecticut  newspaper,  will  reveal 
the  character  and  procedure  of  a  modern  New  England  lowu-meeting,  bat 
for  It  township  including  a  "city"  within  its  limits: — 

"The  legal  voters  in  town-meeting  in  the  Town  of  Norwich  are  hereby 
wanifd  to  meet  in  their  several  voting  dbtricts  ag  by  Uw  provided,  to  wit: 
First  liislric't,  at  the  Town  Hall  in  the  City  of  Norwich.  Second,  at  Neptune 
Engine  IIoum',  No.  5,  West  Side;"  and,  similarly,  the  three  remaining  dis- 
trictH  are  lu  iiieol  at  varidus  places,  "on  Monday,  Oct,  4th,  18S6,  at  7  o'clock 
in  the  fui-eiioon,  tn  elect  the  town  officers  for  the  ensuing  year,  which  are  by 
Tolc  of  thi-  town  elected  by  ballot.  Also  to  choose  by  ballot  two  electors  to 
be  Hegislrarti  of  Voters  for  the  ensuing  year.  Abo  to  elect  three  members 
of  the  lioard  of  School  Visitors  for  three  years.  Also,  to  ballot  to  determine 
whether  any  p<'rson  shall  be  licensed  to  sell  spirituous  and  intoxicating 
liquors  in  this  town. 

And  at  the  Tmeti  Hall,  at  3  o'clock  in  the  afternoon,  to  elect  all  other 
officers  not  chosen  by  ballot ;  to  hear  and  act  upon  the  report  of  the  Select- 
men, and  the  recommendations  therein  concerning  the  purchase  of  Gravel 
Banks  for  repairs  to  hi<^hwnyH,  Burial  Place  at  the  Alms  House,  and  the 
appropriation  for  rc-wrilin^;  tlio  I  leiientl  Indexes  of  the  Land  Records  of  the 
Town.  Also  to  lii'iir  and  act  upon  the  rejiorts  of  the  Treasurer  of  the  Town, 
the  Treasurer  of  the  Town  Deposit  Fund,  and  the  School  Visitors;  to  grant 
salaries ;  to  lay  u  tax  to  meet  the  expenses  of  the  Town,  and  for  the  payment 
of  State  Taxes,  and  fur  the  support  of  Common  Schools."  Also  to  act  upon 
the  question  of  discontinuing,  cJianging,  and  laying  out  of  certain  highways^ 
to  establish  the  present  alms  house  as  a  work  house,  and  "to  designate  places 
for  the  erection  and  mninteuunce  of  Public  Sign  Posts,  within  the  limits  of 
the  Town. 

John  T.  Bbowjj, 
Jabez  S.  Lathrof. 
Tui;bstom  B.  Llllibbidob. 

StUclmen." 

*PMic  Statutes  of  Mau,,  1882,  p.  228.  But  by-laws,  before  taking  effect, 
must  he  approved  by  the  superior  court,  or,  in  vacation,  by  a  justice  of  that 
court,  and  the  approval  must  be  recorded :  lb.  229. 

•Compare  Ilosmcr,  Samuel  Adams,  The  Man  of  tite  Tbwn-Mteting,  16,  65; 
and  his  Samuel  Adams,  418  0°.,  in  the  Ameriaan  StataHua  Sarie$. 
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tlie  inadequency  of  the  statute  just  cited,  declares  that  though 
the  "surveighs  be  just  yet  the  surveighors  being  for  tlie  most 
part  careless  of  seeing  the  trees  marked,  or  the  owners  never 
renewing  them,  in  a  small  time  the  chopps  being  growne  up, 
or  the  trees  fallen,  the  bounds  become  as  uncertain  as  at  first, 
and  ujwn  a  new  surveigh  the  least  variation  of  a  compasse 
alters  the  scituation  of  a  whole  neighborhood  and  deprives 
many  persons  of  houses,  orchards,  and  all  to  their  infinite 
losse  and  trouble."  Therefore,  for  a  remedy,  it  was  enacted 
that  within  twelve  months  thereafter  "  all  the  iuliabitanta  of 
every  neck  and  tract  of  land  adjoining  shall  goe  in  procession 
and  see  the  marked  trees  of  everj'  mans  land  .  .  .  renewed, 
and  the  same  course  to  be  taken  once  every  fower  years."  In 
case  of  any  difference  which  the  people  themselves  cannot 
adjust,  "two  honest  and  able  surveyors  shall  in  the  presence 
of  the  neighbour-hood  lay  out  the  land  in  controversie." ' 
For  preserving  the  bounds  when  thus  established  a  different 
plan  of  processioning  was  instituted,  which,  with  slight  varia- 
tions from  time  to  time,  was  maintained  to  the  present  cen- 
tury.    The  procedure  was  as  follows  : 

Every  fourth  year,  sometime  between  the  first  day  of  June 
and  the  first  day  of  September,  it  was  the  duty  of  the  county 
court  to  direct  each  vestry  to  divide  their  parish  into  so  many 
"precincts"  as  thoy  should  find  conveuient  "  for  procession- 
ing every  {particular  pereon's  laud,"  and  to  designate  the  time 
when  the  processioning  should  occur  in  each.  For  every 
precinct  the  vestry  was  required  to  appoint  "two  or  more 
intelligent  huiiest  freeholders  "  to  see  such  processioning  per- 
formed, and  to  render  a  report  to  the  vestry  of  every  man's 
estate  processioned,  together  with  the  names  of  such  [)ersona 
as  should  be  present  at  the  time.  The  reports  of  the  various 
precinct  pi-ocessioners  were  registered  by  the  vestry  clerk. 
Notice  of  the  persons  and  times  deaignated  for  processioning 


'HeniDg,  SuUuUt,  II,  101-2. 
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the  respective  precincts  was  given  by  the  churchwardens  at 
least  three  Sundays  in  advance.' 

After  the  Revohition  the  duty  of  dividing  the  parish  into 
precincts  and  of  appointing  processtonera  devolved  upon  the 
county  court.* 

In  Virginia  no  officer  for  the  viewing  of  fences  existefl ; 
but  in  ca.se  of  settlement  of  damage  for  trespass  of  animals, 
special  viewers  miglit  be  nominated  by  any  justice  of  the 
peace;*  and  tlie  same  practice  prevailed  in  South  Carolina.* 

(e). — The  Western  Fence  Mewer. 

The  statutes  of  the  group  of  states  under  discussion  are 
very  similar  in  their  provisions  relating  to  fences  and  fence 
viewers.  In  no  instance  is  a  separate  officer  for  this  brnnoh 
of  local  administration  chosen,  the  fimetions  of  overseer  de- 
volving fa;  officio  upon  the  town  hoard  or  some  other  authority.' 

The  principal  duty  of  the  modern  viewer  is  the  settlement 
of  controversies  concerning  divisiou  or  line  fences.  In  such 
cases,  as  provided  by  the  Nebntska  statute,  each  party  may 


'Hening,  Statutet,  V,  426-7  (1748).  See  other  acU  in  Tb.,  IH,  325-9 
(1705),  529-634  (1710).  Compare  Slaughter,  Brutot  Paruk,  pp.  xvill,  18  j 
Channing,  Tnum  and  Oiunty  Govt.,  61. 

^Aclt  of  the  Oencrnl  Amemblt/  (1792),  p.  158. 

'Hening,  Slaiuta,  I,  468;  VI,  38-9. 

•South  Carolina  Statutti  al  Jxirge,  11,  81-2  (1694). 

'The  duties  of  fence  viewers  are  perforinetl  by  the  township  auditors  in 
Pennsylvania :  Briglitly's  Purdoa'sDigett,  1, 803-4 ;  by  the  trustees  in  Ohio, 
Indiana,  and  Iowa  :  Williams,  Revited  Statuta  of  Ohio,  188S,  1, 884-7  ;  Rerited 
iSbUvUi  of  Indiana,  1881,  p.  1287  ;  McLuins,  Annolaltd  Statutet  of  Iowa,  I,  90, 
414-18 ;  in  Michigan  and  WiBConsin,  by  the  overseer  of  highways :  Ilowell'i 
AnnotaUd  Slatuta,  I,  265 ;  RetUed  Statutet  of  Wit.,  1878,  pp.  429-33 ;  in  New 
York  and  Illinois,  by  the  assessor  and  commissionets  of  highways:  Reriaed 
Statutet,  I,  808,  829-33;  Revited  Statutet  of  III.,  1885,  pp.  719-22;  in  Kansas, 
by  the  trustee,  clerk,  and  treasurer :  Compiled  Lavi,  1885,  p.  446 ;  in  Minne- 
sota, by  the  town  supervisors :  Statutet,  1878,  pp.  169,  291-4;  in  Nebraska, 
by  the  justices  of  the  peace  in  each  precinct  or  township :  CompiUd  Statutet, 
1887,  p.  48. 
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select  a  fence  viewer,  or  if  either  refuses,  then  both  may  be 
chosen  by  the  other.  In  case  of  disagreement  the  two  are  to 
select  a  third.  They  are  empowered  to  su!>poena  and  examine 
witnesses;  and,  when  required,  it  is  their  duty  to  determine 
the  share  of  the  division  fence  which  each  interested  party 
should  buiki,  and  to  assess  damages  due  either  party  for  neglect 
of  the  other  to  repair  or  construct  his  .share  of  the  fence,  or  for 
throwing  open  his  field  by  removal  of  the  division  fences,  except 
during  tlie  pK)per  season  and  after  legsd  notice.' 

In  tlie  West  the  jKrambulatiou  and  the  processioning  are 
unknown.  In  place  thereof  may  be  seen  only  the  land  sur- 
veyor with  his  tripod  and  his  unromantie  retiuue  of  diain-meu 
and  stake-tlrivers. 


X. — The  Township  in  the  East  and  South. 
(a). — The  Present  Canstitulion  of  the  New  England  Toien. 

Township  organization  as  it  exists  in  the  West  has  been 
treated  in  tliis  chapter  as  the  latest  phase  of  institutional  evolu- 
tion, following  immediately  upon  tbc  forms  developed  during 
the  colonial  j)CTio<l.  .\nd  thisi  limitation  of  the  subject  ap()ears 
to  be  justified  by  the  facts.  In  the  South  some  progress  has 
been  made,  but  it  consists  largely  as  we  shall  presently  see,  in 
the  introduction  of  the  rudiments  of  the  western  township- 
county  system.  Likewise  in  New  England,  local  government 
has  not  remained  alwulutely  stationary  for  a  century.  Changes 
have  occurred ;  but  they  are  rather  changes  in  spirit  than  in 
form :  alterations  in  the  sphere  of  its  operation — as  through  the 
rise  of  cities  and  new  administrative  methods — rather  than  in 
constitutional  structure. 

OutwartUy  the  New  England  township  is  much  what  it  was 
in  the  eighteenth  century.  It  is  still  the  constitutional  and 
political  unit.     The  town-meeting  is  called  under  authority 


» OmpiUd  Slatula  of  Nd>.,  1887,  pp.  47-49. 
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of  the  selectmen's  warrant  as  in  early  days,'  but  a  newspaper 
advertisement  may  take  the  place  of  the  personal  "  warning 
from  house  to  hou^e."'  When  Jissembled,  the  freemen  elect 
tlieir  moderator  and  proceed  to  deliberate  and  enact  by-lawa 
for  the  retjulation  of  their  prudential  affairs,  in  the  ancient 
manner,'  though  the  democratic  spirit  may  be  leas  pronounced* 


'  PvhUe  Slatuta  of  Man.,  1882,  p.  232. 

'The  following  notice,  clipped  from  a  Connecticut  newspaper,  will  reveal 
the  chamcler  and  procedure  of  a  luodcrn  New  England  lowo-meeting,  bat 
for  a  township  including  a  "citv"  within  h»  liiuitB: — 

"The  legal  voters  in  town-meeting  in  the  Town  of  Norwich  are  hereby 
warned  to  meet  in  their  several  voting  districts  as  by  law  provided,  to  wit: 
First  District,  at  the  Town  Hall  in  the  City  of  Norwich.  Second,  at  Neptune 
Engine  House,  No.  5,  West  8ide;'  and,  similarly,  the  three  remaining  dia- 
tricta  are  to  meet  at  various  places,  "  on  Monday,  (.let,  4th,  188(5,  at  7  o'clock 
in  the  forenoon,  to  elect  the  town  officers  for  the  ensuing  year,  which  are  by 
vote  of  the  town  elected  by  ballot.  .\lso  to  choose  by  ballot  two  electors  to 
be  Registrara  of  Voters  for  the  ensuing  year.  Also  to  elect  three  members 
of  the  Board  of  School  Visitors  for  three  years.  Also,  to  ballot  to  determine 
whether  any  person  shall  be  licensed  to  sell  spirituous  and  intoxicating 
licjuors  in  this  town. 

And  at  the  Totra  Hall,  at  3  o'clock  in  the  afternoon,  to  elect  all  other 
officers  not  chosen  by  ballot ;  to  hear  and  act  upon  the  report  of  the  Select- 
men, and  the  rcconimendalioiia  therein  concerning  the  purchase  of  Gravel 
Banks  for  repairs  to  highways,  Burial  Place  at  the  .^Iras  House,  and  the 
appropriation  for  re-writing  the  General  Inrlexes  of  the  Land  Records  of  the 
Town.  AIm)  to  hear  and  act  upon  the  reports  of  the  Treasurer  of  the  Town, 
the  Treasurer  of  the  Town  Deposit  Fund,  and  the  School  Visitors ;  to  grant 
salaries ;  to  lay  a  tax  to  meet  the  expenses  of  the  Town,  and  for  the  payment 
of  State  Taxes,  and  for  the  support  of  Common  Schools."  Also  to  act  upon 
the  question  of  discontinuing,  changing,  and  laying  out  of  certain  highways, 
to  establish  the  present  alms  house  as  a  work  house,  and  "to  designate  places 
for  the  erection  and  maintenance  of  Public  Sign  Posts,  within  the  limits  of 
the  Town. 

John  T.  Brown. 
Jabez  S.  Lathkop. 

TuUBSTON   B.  LiLLlBBIDOE. 

Srleetmai." 
*PuMie  Staluta  of  Mau.,  1882,  p.  228.    But  by-laws,  before  taking  effect, 

must  be  approved  by  the  superior  court,  or,  in  vacation,  by  a  justice  of  that 

court,  and  the  approval  must  be  recorded :  lb.  229. 

*  Compare  Ilosmcr,  Sitmuel  Adatnt,  The  Mait  of  the  Town-Mteting,  16,  55; 

and  liis  <Sajn«<^  Aiiamt,  418  fl°.,  in  the  ..InterScan  UlaUnnea  Hcriet, 
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aud  the  statutes  may  attempt  a  more  precise  enumeration  of 
their  jxtwers,  than  in  early  times.' 

The  selectmen,  as  tlie  town  representative,  continue  to  dis- 
charge a  great  variety  of  important  functions.  In  Massachu- 
setts, for  example,  in  addition  to  a  vast  number  of  executive 
duties,  they  still  exercise  the  right  of  appointmeut  to  various 
posts.  By  them  are  filled  vacancies  in  the  office  of  town 
treasurer,  constable,  field  driver,  fence  viewer,  and  surveyor 
of  highways ;  they  may  nominate  policemen  with  constables* 
powers;'  appoint  firewards,  inspectors  of  liay,  milk,  i)etroleum, 
or  vinegar ;  aud  act  as  assessors  and  overseers  of  the  poor  in 
towns  where  no  such  oftic-ers  are  chosen.* 

The  list  of  town  officers  is  still  toriniduble;  and  even  among 
those  whose  appointment  is  specifiwilly  authorized  by  law  will 
be  recognized  some  of  the  most  primitive  functionaries. 

In  Rhode  Island,  for  instance,  each  town  at  its  annual 
meeting,  is  permitted  to  elect  a  moderator,  a  clerk,  a  treasurer, 
a  sergeant,  and  a  sealer  of  weights  and  measures ;  also  a  town 
council  consisting  of  from  three  to  seven  members;  one  or 
more  auctioneers,  one  or  more  collectors  of  taxes,  corders  of 
wood,  packers  of  fish,  and  jMund-keepers,  respectively ;  not 
less  than  three  nor  more  than  seven  assessors ;  "  and  as  many 
constables,  overseers  of  the  poor,  viewers  of  fences,  gangers  of 
casks,  and  all  such  other  officers  as  by  law  are  required  .  .  .  , 
and  as  each  or  any  town  shall  have  occasion  for,  including 
persons  to  superintend  the  building  of  chimneys  aud  placing 
of  stoves  and  stove  pipes."  * 


'  See  Public  SlahiUt  of  Mau.,  1882,  p.  227,  for  an  enumeratioo  of  the  pur- 
poses fur  whicli  each  town  may  levy  taxes. 

*  Except  as  to  certain  civil  matters. 

*  Public  Statute*  of  M(M^  1882,  pp.  236-7,  284,  372-fl,  381,  386.  In 
MaasachusetUs  3,  5,  7,  or  9  selectmen  are  chosen  in  each  town:    lb.,  235. 

'  Oatend  StaliUea  of  lihode  Island,  1872,  pp.  93-95 ;  Public  Ulututet,  1882, 
p.  109. 

The  following  town  officers  are  authorized  by  statute  in  Connecticut :  a 
clerk,  treasurer,  collector,  sarveyor  of  highways,  and  roister  of  births, 
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Nevertheless,  in  practice,  the  excessive  functionalism,  which 
oonstitutefl  so  ])«'uliiir  an  element  of  early  New  Engli)n<]  life, 
18  liiively  a  tiling  of  the  past.  The  ijountlers,  field  drivers, 
and  hay  wards  of  the  ancient  manor  are  still  i>erpetiiated  in 
name;  but  in  reality  they  sehlom  have  any  duties  to  perform.' 

But,  on  tlie  whole,  the  people  of  New  England  have  clnng 
with  I'emarJvahle  tenacity  to  the  customs  and  organization  of 
the  primitive  town.  Traces  of  the  village  community  still 
exist:'  the  selectmen  or  their  agents  continue  to  make  |>eri- 
(xlical  iwi'ambtdations  of  the  township  boundaries;'  ami  the 
proprietors  of  common    fields  are  still   authorized    to   hold 


murriagcs,  and  deaths;  also  2  to  7  selectmen,  1  to  6  atBessom,  I  to  5  luem- 
licr-i  of  tlie  board  of  relief,  2  to  ti  grand  jurors,  not  more  than  7  con»talil«<, 
besides  haywards,  gntigers,  packers,  sealen,  a  poiind-keC|)er  for  each  pound, 
and  other  customary  town  officers:  Oeneral  Statutes,  1S75,  p.  24;  General 
tHatulet,  1S88,  p.  12.  Since  18o0  each  town  may  nho  elect  us  many  justices 
of  the  pence  as  it  has  grand  jurors:  see  Constitution,  An.  5,  and  .Amend- 
ments, An.  10:  Oct.  Sinl.,  pp.  i.ii-lviii,  35. 

Similar  officers  are  authorized  by  law  in  Massachusetts  and  New  Hamp- 
shire :  Public  Slatntet  of  ilata^  1882,  p.  235 ;  Oeneral  Lmn  ^  New  Hamp., 
1878,  p.  118. 

'The  hog-recvc  hn-i  survived  to  the  present  century;  and  to  confer  that 
title  upon  a  prominent  jK-rsonuge  is  simetiuies  regarded  as  a  good  political 
joke.  The  following  communication  from  Mr.  S.  L.  Geisthardt,  formerly 
of  Norwich,  t^nneclieut,  may  prove  instructive: 

"The  functions  oi packers  seem  to  be  somewhat  vague  and  undetermined, 
as  the  hiws  relating  to  them  are  sailtered  and  often  badly  worded.  Their 
duty  appears  to  consist  in  seeing  that  fish  and  meats  are  packed  according 
to  law, — with  a  suitable  (juantity  of  salt,  the  vessels  of  full  weight,  etc.  In 
practice  I  have  never  heard  of  a  packer  exercising  the  powers  of  his  office 
or  having  anything  to  do. 

"The  duty  of  hayward  is  to  arrest  estrays  on  the  public  highways  and 
deliver  them  to  the  pound-keeper.  As  most  towns  no  longer  h;ive  a  town 
p<}und,  but  every  farmer  is  a  pound-keeper,  and  as  every  person  has  the 
right  to  arrest  and  impound  estrays;  and  since,  morei>ver,  the  laws  on  the 
subject  are  never  enforced  in  rural  districts, — the  office  of  hayward  is  not  of 
great  im|)ortance  or  distinction." 

'See  Dr.  Adams'  Oermanic  Origin  of  Nof  England  roirn*,  33  IT.,  and  his 
Village  Cbmmunilia  of  Oape  Ann  and  Salem,  60,  etc 

'Public  Statutes  of  Man.,  1882,  p.  226.  The  pcrambutatiun  is  to  be  made 
«very  five  years. 
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meetings  for  the  enactment  of  by-laws  and  the  election  of 
offir^rs '  who  are  expressly  recognized  by  the  courts  as  quasi 
j)iii)lic  functionaries.' 

Finally,  in  two  important  particulars  the  persistence  of  the 
jK>pular  belief  that  tlif  town^Iiip  is  adiHjuate  to  satisfy  all 
the  requirements  of  loail  self-guvenimcnt,  has  prevented  tiie 
development  of  a  simple  and  well-balanfed  administrative 
system  such  as  is  the  pride  of  the  western  states. 

The  advantages  of  the  county  as  a  political  body  are  not 
yet  appruciate<l.  Throughout  New  England,  and  more  par- 
ticularly in  Massachusetts,  that  institution  has  at  present  even 
less  political  and  administrative  significance  than  it  possessed 
in  the  seventeenth  and  eigiitecnth  centuries. 

Again,  resistance  to  representative  centralization  has  retarded 
the  healthy  growth  of  municipal  bodies,  and  brought  about 
that  singular  mixture  of  town  and  city  government  which 
furnishes  so  euriouB  a  chapter  in  the  institutional  history  of 
Ctmnecticut.' 


' "  The  proprietoDi  of  land  in  any  common  field  may  meet  at  such  time 
nnd  place  as  they  &hall  »[i|>(iltit,  adopt  re^ulatiomt  with  respect  to  the  fencing 
and  occupying  such  nxiimoii  tieUl,  and  do  everytliinR  neoeagary  for  its  man- 
agement ;  and  muy  choodc  a  clerk,  a  committee  to  manage  their  afliiira, 
fence  viewere,  and  hayiviirds  who  shall  be  aworn.  .  .  .  In  any  meeting  such 
proprietors,  each  of  them  or  his  lawful  :it!ent,  ahall  be  entitled  to  give  one 
vote  for  each  acre  of  land  which  he  may  own  ; "  and  taxes  may  be  Toted  in 
the  Rttuie  way.  "Said  proprietors  muy  prescribe  |^>enaltieH  for  any  viohilion 
of  their  standing  rules ;  but  no  penalty  Rhall  eii-eed  three  dollars :  "  General 
Slutalet  u/Oonn.,  1875,  pp.  210-12;  Eiiition  of  1888,  p.  5t>0.  MaasachusetU 
ha«  a  similar  law:  Pubtu  Htalulet,  18S2,  pp.  59.>-97.  The  common  pro- 
prietors arc  a  cor|ioration  in  MiissachusettD,  but  not  in  Connecticut. 

•According  to  35  Oonn.,  p.  247. 

•  New  Haven  aflbrds  a  remarkable  example.  See  Dr.  Levermore's /{cpxA/ic 
nf  yev  y/tii*n,  228  ff.  Boston  clung  to  her  government  through  the  lown- 
mecling  until  1.S22,  when  the  city  had  40,OUO  iuhubilauts  and  7,000  legal 
voters.  The  history  of  the  struggle  in  Boston  for  the  establishment  of  a 
municipal  couslitution  is  very  instructive.  Sec  Quincy,  Municipal  Jlitiorij 
of  Boiilon,  Chap.  II ;  and  Bugbee,  Bonlnn  Under  the  Miiyort  in  .Von.  Hint.  Jiml., 
Ill,  219  If.  The  rise  of  the  city  in  New  England  will  be  discussed  in  the 
second  volume  of  this  work. 

In  MaMUchusetts  the  necessity  of  discriminating  between  the  village  and 


230         Riae  of  the  Toumship  in  the  Weelem  States. 

(6). — Tfie  Reconstruction  Toumahip. 

Tlie  maitorial  and  jyartK-hial  systems,  which  in  some  measure 
had  met  the  recjiiiremonta  of  sclf-govfrnment  iu  tlje  southern 
colonics,  did  not  survive  the  Revolution.'  The  county  ac- 
Huired  still  greiter  powers  as  the  unit  of  administration,  and 
retained  them  until  the  Civil  War. 

But  (luring  the  period  of  "reconstruction"  an  experiment 
was  tried  in  Virginia  which  is  exceedingly  interesting  from 
an  institutional  point  of  view,  if  for  no  other  reason,  because 
it  supplies  a  remarkable  illustration  of  the  principle  that 
social  organisms  cannot  be  created,  or  transplanted  to  an 
unfavorable  environment  by  the  hand  of  the  legislator.'  Not 
in  this  way  were  the  ideals  of  Thomas  Jefferson  or  Richard 
Henry  Ix^e  to  be  realized. 

The  Virginia  constitution  of  1869*  was  drafted  by  a  con- 


tlie  rur.il  portion  of  the  township  finJs  expression  in  a  l:iw  authorizing  a 
Tillnge  or  district  having  not  less  than  one  (housniid  inhabitants,  to  organize 
under  a  name  approved  bv  the  town  for  the  maintenance  of  lamps,  libraries, 
sidewalks,  and  police  ;  to  have  a  "  prudential  committee,"  a  clerk,  treasurer, 
etc.;  and  to  adopt  br-laws:  Public  Statutei,  1882,  pp.  230-231. 

'  The  parish  system  in  the  "  low  country  "  of  South  Carolina,  however, 
was  in  part  maintained  until  the  Civil  War:  Ramage,  iMatI  Ciwl.  atid  Free 
SrhooU  in  Soulh  Carol  inn,  20-22. 

"  For  the  materials  of  this  account  of  the  reconstruction  township  of  Vir- 
ginia, I  am  principally  indebted  to  Mr.  Jesse  H,  Holmes,  of  Washington, 
who,  at  my  request,  made  inquiry,  personally  or  by  letter,  of  pmrnincnt 
Virginians,  parliiulurly  of  Hon.  J.  Kiindolph  Tucker,  Senator  Mahone, 
Mr.  E.  E.  Mason  of  Fairfax  County,  Hon.  K.  A.  I5rock,  secretary  of  the 
Soiillicm  Historical  Society,  and  Mr.  Hugh  R.  Holmes  of  Loudon  County. 

'  "This  constitution  was  framed  by  a  convention,  culled  under  the  recon- 
struction acts  of  Congress,  which  assembled  at  Richmond  July  — ,  1 867,  and 
completed  its  labors  April  7,  1868.  It  was  not  submitted  to  the  people 
until  July  6,  1869,  (under  the  authority  of  an  act  of  Congress  approved 
April  10,  180i>)  when  clauses  relating  to  the  testH:rath  and  to  disfrnnchisc- 
mrnl,  which  were  separately  submitted,  were  rejecte<l,  and  the  remainder 
of  the  constitution  wb.s  ratitied  by  210,585  votes  against  0,136  voles": 
I'oore,  Charlert,  II,  1952  note.  Cf.  Munford's  Inlrmluolion  to  the  Virginia 
Code,  1873,  pp.  25-.S0,  who  states  that  97,205  negroes  and  125,114  whites 
Toted.    See  also  McPherson,  IJitt.  of  ReeouMtruetion,  333,  374. 
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vention  composed  largely  of  northern  men,  elected,  it  would 
eeera,  partly  by  the  aid  of  the  recently  enfranchised  negroes,  and 
presided  over  by  Judge  John  C.  Underwood,  formerly  of  New 
York.'  By  that  instrument  provision  was  made  for  repre- 
sentative township-county  government  on  the  New  York  plan. 
The  township  boundaries  were  made  to  c^tincide  with  those  of 
the  "magisterial  districts,"  which  had  been  created  for  the 
election  of  justices  of  the  peace  under  a  clause  of  the  constitu- 
tion of  1851.'  A  full  corps  of  elective  oflScers  was  provided 
for — a  clerk,  supervisor,  assessor,  collector,  constal)le,  com- 
missioner of  highways,  overseer  of  the  poor,  and  justices  of 
the  peace.  There  was  also  to  lie  chosen  an  "  overseer  of 
roads"  for  each  road  district  of  die  townsliip;*  and  the  town- 
ship supervisors  were  to  constitute  the  county  board. 

Manifestly  the  abrupt  suljstitution  of  this  the  most  elabo- 
rate of  tiie  three  types  of  moiJern  ItKsil  organization  for  the 
simple  system  with  which  the  Virginian  had  been  familiar 
for  more  than  two  centuries  was  essentially  absunl ;  and  the 
hostility  to  it  was  aggravate<l  by  sectional  bitterness  and  the 
fear  that  the  negroes  would  obtain  undue  power  in  local 
affairs.* 


'Underwood  went  to  Virginia  before  the  war,  and  daring  the  war  was 
appointed  federal  judge  by  President  Lincoln. 

It  is  estiroaterl  tbat  about  one  third  of  the  members  of  the  convention  of 
1867-8  were  New  York  men  while  more  than  one  half  were  from  the  North. 
The  li-tt  of  members  is  contained  in  the  Virginia  Almanae  for  1870.  The 
(est-oath  was  not  applied  in  voting  on  the  constitution,  and  conaeqnently 
few  were  disfranchised.  Mcl'lierson,  IliiU.  of  Reeoiulruetioii,  p.  374,  gives 
the  number  of  whites  "  failing  to  register  for  any  cause  "  as  16,343. 

•See  the  township  act  in  Chdt  of  Va^  1878,  pp.  438-61.  It  is  important 
to  obacrve  thnt  these  districts  were  very  large — sometimes  compriMng  600 
to  1000  square  miles. 

*It  seems  that  there  was  also  a  "superintendent  of  roads" :  Code  of  Fa., 
1873,  p.  91  note. 

*0n  this  point  Mr.  Holmes  writes:  "Under  the  old  form  of  magisterial 
districts  the  elections  ven-  managed  by  cliques  centering  at  the  cunnty 
coort  bouse.  Although  the  townships  were  the  same  territorially  us  the 
dialricts,  they  controlled  their  own  local  matters  and  the  county  seat  poll- 
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The  system  was  therefore  abrogated  by  the  constitutional 
amendment  of  1874;'  hut  as  a  siihstitutc  it  was  provided  that 
each  comity  should  l>e  divided  into  not  less  than  throe  magis- 
terial districts,  in  each  of  which  should  he  chosen  bieuDially 
a  snper\'i8or,  a  constiible,  an  overseer  of  the  poor,  and  three 
justices  of  the  jieacc.  The  suijcrvisors  were  still  to  constitute 
the  atunty  board,  and  every  magisterial  district  was  to  be 
di  viflcd  into  school  districts  in  each  of  whicli  one  trustee  should 
be  electctl  or  appoitited  annually  for  a  term  of  thi"ee  years.' 
Tbus,  though  the  word  township  was  erased  from  the  statute 
book,  an  important  innovation  in  the  ancient  local  constitution 
was  effected  ;  and  the  change  was  entirely  favorable  to  the 
furtlier  development  of  the  spirit  of  representative  self-govern- 
ment in  Virginia.* 

In  West  Virginia  a  similar  system  of  loed  organization  was 
instituted  under  the  couhtitution  which  went  into  efl'wt  on 
the  admission  of  the  state  in  1863.*  But  it  is  entirely  abro- 
gated by  that  of  1872,  except  that  justices  and  constables  are 
still  elected  in  the  magisterial  districts  which  correspond  ter- 
ritorially to  the  former  townships.* 


ticians  lost  their  liokl  an  the  yoterN  and  could  not  manage  the  negniea  so 
well.  Then  in  some  parts  uf  llic  state  the  people  never  underbtood  the  new 
■ystcm  at  all." 

'  The  congtitution  of  1870  is  regarded  by  the  Virginian  as  an  im]xirtation 
accepted  by  a  conquered  people.  However  the  townnhip  syKtem  met  with 
favor  in  some  places :  the  amendment  of  1874  was  rejci'ted  in  Fairfax  County 
by  seven  huiulrud  luujurity,  tmt  here  8  large  element  of  the  population  was 
of  northern  origin.    The  repeal  was  made  a  Democmtie  party  measure. 

*  Poore,  ClMTtert,  II,  1974-5.  Cf.  AeU  of  the  Amembly,  1874-5,  pp.  354-64. 
The  magisterial  districts  were  identical  with  the  former  town-xhijis ;  but 
their  lioundaries  might  be  altered  by  the  county  court  on  petition  nf  fifty 
qualified  voters:  lb.,  66-8. 

'  The  new  system  seems  to  have  been  succesKfully  operated  to  the  present 
time:  see  Oxfe  nf  Vinjinia,  1887,  pp.  89,  396,  etc. 

*  Poore,  Chartfr;  II,  1986;  Aeli  of  the  Lttpriahire  of  Wat  Virginia,  1873, 
pp.  27-30,  4S-i2,  96-103. 

'Puore,  Charier,,  II,  2008,  2010.  See  ako  Beviud  SUUutei  of  WtU  Va^ 
1879,  pp.  170,  517. 
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"Very  similar  was  the  reconstruction  legislation  of  North 
Carolina.  By  the  constitution  of  1868,  framed  during  the 
administration  of  General  Canby,  pixjvision  was  made  for  a 
system  of  township-county  organization  modelled  generally 
uf>on  that  inferior  type  which  had  its  origin  in  Pennsylvania.' 
The  county  comniissioners  are  authorize*!  to  divide  the  county 
into  townshijjs,  in  each  of  which  shall  be  elected  by  the  quali- 
fied voters  a  clerk,  two  justices  of  the  peace,  and  a  school 
committee  consisting  of  three  membei's.  The  clerk  and  jus- 
tices are  constituted  tlie  board  of  trustees,  and  as  such,  under 
supervision  of  the  county  commissioners,  have  control  of  the 
roads,  bridges,  and  finances  of  the  township.  The  clerk  is 
ex  officio  treasurer,  and  the  duties  of  assessor  are  performed  by 
the  township  board. ^ 

This  system  was  incorporated  in  the  revised  constitution  of 
187G.'  But  by  the  latter  instrument  the  general  assembly  is 
authorize<]  to  change  or  abrogate  those  sections  of  the  seventh 
article  by  which  tite  ]K)wers  of  the  township  are  created. 
Accordingly  by  an  act  of  1876-7,  justices  of  the  peace  are  to 
be  appointetl  for  each  township  by  the  assembly  j  the  nomi- 
nation of  the  county  commissionei's  is  vested  in  the  justices; 
the  functions  of  the  township  trustees  are  devolveil  ujmju  the 
commissioners ;  and  the  township  ceases  to  be  a  Ixxly  politic, 
except  as  its  powers  are  exercised  under  the  supervision  of  the 
county  board.*  The  provision  for  the  election  of  a  township 
I  school  committee  is  also  abolished.  Instead  thereof  every 
county,  or  in  fact  every  township,  ia  divided  into  schonl  dis- 


'  The  conTcntion  met  nt  Raleigh,  Jan.   14,  1868;   (<ompteted  its  labors 
Mureh  16,  1868;  and  the  conbtituliun  wiia  nitifitd  the  snnie  year  hy  a  vote 
,  of  93,118  to  74,009:   Poore,  Charters,  II,  1419.     But  MiPherwm,  i/iVrf,  o/ 
\  Reeonttmetion,  p.  374,  gives  the  vote  S.'i.OSi  for  adupliori,  iigiiinst  74,01.5. 
'For  the  towniihip  law  fnuned  under  the  oonttitutional  provitdoD,  see 
Battle's  Raxtal,  1873,  pp.  829-33;  Cbntl.,  Art.  VII.,  lb.,  p.  52. 
•Poore,  Charta-s,  II,  1446. 

♦  Lma,  of  1876-7,  c.  141,  pp.  227  ff.    Cf.  Cbde  (^X  C,  1883,  I,  280-1, 287, 
32S-3,  etc. 
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tricte,  for  each  of  which  a  committee  of  three  members  is 
appointed  by  the  county  board  of  education.'  A  constable  is 
elected  biennially  in  each  township.'  Thus  it  appears  that 
the  reconstruction  l^islation  is  almost  entirely  undone,  and 
the  township  is  retlnced  to  the  rudimentary  form  of  a  precinct 
for  the  constable  and  justices  of  the  peace. 

But  the  germs  of  town  government  have  been  planted  in 
the  South  ;  and  under  the  gradually  changing  social  and 
economic  conditions,  it  is  not  unreasonable  to  believe  that 
they  will  eventually  be  fostered  into  vigorous  life. 

XI. — The  School  District  as  a  Differentiated 
Form  of  the  Township. 

Originally  in  New  England,  as  we  have  seen,  the  township 
and  the  school  district  were  identical.  Teachers  were  employed, 
school  laws  enacted,  and  school  rates  levied  by  the  town-meet- 
ing or  its  agents,  just  as  other  civil  business  was  transacted. 
And  the  character  of  the  school  district  as  essentially  a  town- 
ship has  never  been  lost.  Whatever  its  form,  even  when  a 
small  independent  division  of  the  county,  as  in  many  western 
states,  its  organism  is  always  a  repro<luction  of  the  township 
constitution.  The  subdistrict  meeting  is  a  hmgemot  in  minia- 
ture; the  clerk,  treasurer,  and  moderator  have  the  town  officers 
as  their  prototypes ;  and  the  board  of  directors  are  but  the 
selectmen  of  the  district  chosen  to  order  its  educational  affairs. 

In  the  adjustment  of  the  constitutional  raechanisni  of  school 
administration,  a  great  variety  of  expedients  have  been  adopted. 
Perhaps  nowhere  else  can  so  great  flexibility  of  organism  and 
so  much  freedom  of  local  action  be  found. 


'  Pvhlic  School  Tmw  o/N.  C,  p.  15 ;  Code  o/N.  C,  c.  15,  sec.  2549. 

'  Act  of  1879,  c  162,  Bee.  1 :  Code  of  N.  C,  II,  177. 

The  towiiiihip  exisU  by  name  in  South  Carolina  and  Alabama;  but  in 
the  former  slate  it  is  merely  a  highway  district,  in  the  latter,  a  district  for 
tlie  maintenance  of  public  schools :  Ramage,  Local  Qovl.  and  Free  SchooU  in 
&mM  Carolina,  26;  Code  of  Atabamct,  1886,  I,  l!71-2. 
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Throughout  the  New  England  States  a  township  system 
exists.  A  committee'  for  the  general  supervision  of  all  the 
schools  in  the  town  is  usually  appointed;  and  as  a  rule, 
subdistricts  are  created  and  placed  in  charge  of  officers  or 
committees  of  their  own.  In  Rhode  Island,  Connecticut,  and 
Vermont  these  lociil  committees  are  elected  by  the  voters  of 
the  respective  subdistricts;  but  the  town  may  at  any  time 
abolish  the  district  system  and  assume  entire  control.  And 
this  has  already  been  done  in  New  Hampshire.  Each  town- 
ship, in  Vermont,  has  a  sujierintendeut,  instead  of  a  commit- 
tee ;  and  all  the  town  superintendents  of  the  county  are 
required  to  meet  annually  to  draft  questions  for  use  in  the 
examinations  of  teachers  and  to  choose  a  county  Ixiard  of 
examiners.  If  a  town  vote  to  abolish  the  district  system,  the 
superintendent  is  superseded  by  an  elective  board  of  directors.* 

The  towushii>-sub<listrict  plan  prevails  also  in  Now  Jersey, 
Ohio,  Pennsylvania,  Michigan,  Illinois, Wisconsin, and  Iowa; 
but  with  important  differences  in  constitutional  details.  Thus, 
in  several  states,  each  township  has  a  representative  board. 
In  New  Jersey  it  is  composed  of  the  district  trustees;  in  Ohio, 
of  the  district  clerks  and  the  clerk  of  the  township  ;  in  Wis- 
consin, of  the  district  clerks  alone ;  and  in  Iowa,  of  the  district 
directors.  In  New  Jersey  the  board  is  merely  a  consultative 
b<xly  called  t<igether  from  time  to  time  for  the  purpose  of  con- 
ferring with  the  county  superintendent  relative  to  the  manage- 
ment of  the  schools;  but  in  ejich  of  the  other  states,  it  is 
eutnisteil  with  the  general  control  of  the  district  authorities.' 
On  the  other  band,  in  Mictiigau  and  Illinois  both  the  town 
board  and  that  of  the  district  are  elective  and  independently 
eomposetl.* 


'Called  "school  eommiUee"  or  "commiUce  of  visitors." 

'See  Report  of  Om.  of  Eduealion,  1885-«,  pp.  152  (Rhode  Wand),  64 
(Connecticut ),  166-6  (Vermont),  \2<>-S  (New  Ilumpshirc),  108  (MaasB- 
dinielts),  104  (Maine). 

'Rep.  0/  Om.  of  Ed.,  188^  pp.  132  (N.  J.),  141-2  (Ohio),  86  (Iowa), 
185  ( Wis.).    See  alio  Macy,  A  Oovemment  Text  Book  for  lotrn  Schools,  10-18. 

*IUp.  ofOm.  of  Ed.,  1885-6,  pp.  111-12,  80. 
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The  school  system  of  Dakota  is  unique.  The  law  providt 
that  "srhtMil  townships"  may  be  organized  in  esvoh  county 
whether  civil  townships  are  organized  or  not;  and  the  sehool  I 
township  may  or  may  not  correspond  in  name  and  area  with 
the  civil  township.  The  officers  of  the  school  township  arc 
a  director,  clerk,  and  treasurer,  and  they  have  entire  control 
of  the  sc'hools  therein,  as  the  formation  of  snbdistricts  is 
expressly  pruhihited  by  law." 

In  New  York,  likewise,  a  peculiar  plan  exists.  Each 
couuty  comprises  one  or  more  "school-«jnmiissioncr  dis- 
tricts," for  each  of  which  a  commissioner  is  trieiniially  chosen. 
It  is  the  duty  of  the  commissioner  to  divide  his  territory  into 
a  suitable  number  of  districts;  ami  the  electors  of  eacli  district 
are  authorized  to  choose  their  own  officere  and  manage  their 
own  etiticational  affairs.^ 

Similar  powers  are  generally  possessed  by  school  electors  in 
that  large  group  of  states  and  territories  where  the  system ' 
of  single  or  indopcmlcnt  districts  prevsiils.     Such  is  the  case 
in  Kansas,  Nebraska,  Afinnesjta,  Missouri,  Oregon,  Nevada, 
Colorado,  Arizona,  Idaho,  Montana,  Utah,  New  Mexico,  and' 
Washington  Teri'itory.'     In  all  of  this  vast  region,  for  at  least 
one  important  de])artment,  a  spirit  of  vigorous  self-govern- 
ment is  being  fostered.     Every  school  district  is  a  miniature  J 
democracy  where  the  people,  within  certain  limits,  enact  their. 
own  laws,  levy  their  own  taxes,  and  choose  their  own  ol!i(n.'rs, 

Moi"eover,  the  democratic  school  system  of  the  North  isi 
rapiillv  finding  its  way  int<^i  the  South;  and  it  is  in  this  region 
that  it  is  destined  to   have  the  most  beneficent  infiuence  in 
develo|)ing  habits  of  self-help.     The  school  organization  i»i| 
there  likely  to  prove  the  model  which  will  eventually  lead 


'  Rrp.  of  Com.  t,f  Eti.,  lS85-«,  p.  194.     Thus  two  systems  exist  in  the  ter-' 

rilory  :  the  imlependent  district  system  and  the  township  system ;  but  tbej 

latter  npiiears  to  be  unKatisfactory  :  lb.,  39.  J 

'^p.  0/  Om.  of  lid.,  1885-6,  pp.  137-S.  \ 

'See  the  Btp.  oJOom.  of  Ed.,  188d-6,  for  each  of  these  states  and  territories. 
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to  ft  transformation  of  the  entire  civil  body.'  Already  ia 
Virginia,  Kentucky,  Tcxns,  and  Tennessco  the  peo])lo  are 
choosing  tlieir  own  oflieers  and,  in  some  instances,  voting 
their  own  taxes  for  the  maintenanee  of  common  schools.'  In 
Alabama  tlie  township  has  been  instituted  chiefly  for  this 
purpose.'  Elsewhere,  as  in  West  Virginia,  North  Carolina, 
South  Carolina,  and  Georgia,  free  schools  exist ;  but  the  sys- 
tem is  leas  democratic* 

The  school  district,  then,  aside  from  its  ostensible  objects, 
is  of  great  significance  as  a  preparatidn  for  local  self-govern- 
ment on  a  larger  scale.  Indeed,  with  respect  to  one  question 
of  national  importance,  it  is  likely  to  be  the  means  of  greatly 
widening  the  sjthere  of  civil  liberty  and  jwrsonal  equality 
before  the  law.  Already  in  a  large  number  of  states  and 
territories,  so  far  as  school  administration  is  concerned,  the 
distinction  of  s^ex  as  a  conilitiun  of  the  franchise  no  longer 
disgraces  the  statute  book ;  and  the  results  of  the  admission 
of  women  to  a  share  in  this  branch  of  local  government  seem 
to  be  wholly  salutary." 


'On  the  "school  meeting  as  a  preparation  for  the  town -meeting"  and  ita 
rise  in  the  South,  see  Dr.  Bemb'  Local  Govt,  in  Michigan  and  tite  Northm:^ 
19-24. 

'Report  of  Com.  of  Ed.,  1885-6,  pp.  170  (Va.),  97  (Ky.),  160-61  (Texiw), 
158  (Tenn.). 

*OckIc  of  .ilnbnma,  18S(l,  1,271-2;  Jirp.  of  Cmn.  of  Rl.,  1855-fi,  p. -17. 

*ln  West  Virginia  ihe  miiginlcrial  district  is  i-on»titutcd  a  scIkhiI  district, 
and  (he  trustees  of  llie  >iulHHstrii.'lji  are  npgwinted  br  the  dialriet  iKinrd : 
Code  of  W.  v.,  1887,  399;  R-p.  of  Com.  of  Ed.,  lS85^i,  p.  178.  In  South 
^Carolina  the  subdistrietn  urc  laid  out  by  the  county  board  of  examiners  who 
appoint  three  tnisti'es  for  each:  74.,  155.  In  North  Cnrolina  and  Cieorgia 
these  powers  are  exercise*!  by  tbe  county  board  of  education :  lb.,  140,  76. 
In  none  of  thcMe'states  A»  tbe  sll^ldi^l^icts  posses-s  the  riglit  of  self-taxation. 

'Women  urc  eligible  to  ikhool  nlfice  in  Nebraska,  (Jolorudo,  Illinois, 
lowB,  Kanwis,  I.niiisiann,  M:iini>,  Miissncliiisetts,  Vermont,  Rho<le  Island, 
Michigan,  Minnewta,  New  Iliimp'^liire,  New  Jersey,  New  York,  Pennsyl- 
Tania,  Wiseonsiti,  Dakota,  A riiona,  Wyoming,  Ulali,  Californiii,  mid  Wash- 
ington Territory.  In  Oregon,  Kentucky,  Idaho,  and  Indiana,  women  may 
TOte  on  certain  conditions :  See  Report  of  OummiMioner  of  Education,  1880,  p. 
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zxv;  1885-6,  Indac  at  Women;  also  Bemit^  Local  Oovt.  in  Mehigan  and 
the  Northwal,  24-5. 

In  1870  a  pablic  school  system  was  established  in  England.  The  parish, 
which  had  gradually  been  robbed  of  nearly  all  of  its  original  civil  powers, 
gained  a  partial  compensation  in  being  made  the  school  district  with  the 
right  to  elect  its  own  officers.  But  while  the  mother  country  was  thus  two 
centuries  and  a  half  behind  her  American  colonies  in  making  the  support 
of  education  an  essential  feature  of  local  government,  in  one  respect  she 
has  far  outstripped  ns.  Not  only  are  female  rate  payers  possessed  of  the 
fall  school  franchise;  but  they  have  the  same  suffiage  as  men  in  borough, 
Testry,  and  poor  law  union  elections:  See  a  good  article  in  Watmimter 
Beview,  July,  1888,  on  Local  GovemmaU:  The  Ihmehue  Quettion. 
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THE    HUNDRED- 


CHAPTER  V. 

EVOLUTION  AND  DECAY  OF  THE  HUNDRED 
ORGANISM. 

I. — The  Brotherhood  or  Ward. 

(a).— The  Phrairia, 

For  many  ages  the  hundred  or  its  analogue  occupied  a 
place  of  some  importance  in  the  social  organism ;  but  in  every 
phase  it  seems  to  have  been  more  limited  in  functions  and 
less  natural  in  structure  tliaa  either  the  higher  or  lower 
orders.  Besides  its  early  history  is  obscure  and  perplexing 
in  the  extreme.  On  this  account  any  attempt  to  identify  the 
prototype  of  tiie  hundred,  during  the  genealogical  orgjmiza- 
tion  of  Aryan  society,  must  prove  somewhat  unsatisfactory. 
Still  >iuch  fragmentary  evidence  as  we  do  piissiess  seems  to 
establish  a  very  strong  probability  that  the  Spartan  oha,^  the 
Ionic  phrairia,*  and  the  Italic  curia,  occupying  as  they  do 
the  second  place  in  the  evolution  of  social  groups,  must  be 


'On  the  oba  see  Miller,  HUl.  of  Ike  Doric  Raee$,  II,  79  ff ;  Sohomann, 
Antiquitiai,  211,  223;  Grote,  HinUmj  of  Oreeee,  U,  301-2;  Gilbert,  Ilnndb. 
dtr  grieck.  SUuUaailerlhiimer,  I,  9,  44;  Smith,  Did.  of  Grttk  and  Roman 
AnL,  1153. 

"  Phnitries  existed  in  Elis,  Chio«,  Androa,  Teiios,  Ilion,  Aigai  in  Mysin, 
Psnonnoti,  Me!«nnii,  nnd  cliiewhere.  Siuiyfntia  ling  the  same  tignilication 
lu  phralriii,  and  appears  na  a  division  of  tlic  people  in  Kalvmnn,  Mylasa, 
Olymoa,  and  Liibrnnda:  Gilbert,  Uiindb.  der  yrinh.  SlaaUiait ,  11,303.  Cf. 
Mailer,  Handb.  dtr  Wom.  AU.,  IV,  30;  P«oly,  IUal-Eneyciopiidit,\,  1566. 
16  241 
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organically  the  same  institution  as  that  to  which,  for  some 
Bpecial  reason,  the  Germans  gave  a  numerical  designation.' 

The  Ionic  phratria  may  be  regarded  as  an  exi^anded  form 
of  the  genos,  held  togetJier,  like  the  latter,  by  the  double  bond 
of  kinship  and  common  worship;  but  the  phratric  union  was 
probably  less  intimate  and  more  frequently  artificial  than  that 
of  the  families  constituting  a  gens.'  Such  seems  to  be  the 
general  inipirt  of  tlie  celebrated  fragment  of  Dikaearchoa 
which  represents  the  phratry  as  a  union  of  different  gentes 
formed  through  the  practice  of  exogamy  in  marriage.*  But 
if,  originally,  the  phratries  were  pure  genealogical  groups,  we 
may  well  believe,  with  Schumann,  that  at  the  first  dawn  of 
history  they  had  already  become  localized  ;*  for  settlement  in 


■  Cf.  Freemnn,  Comp.  PMia,  117 ;  Fiske,  American  PolUieal  Idea*,  61. 

»Grote,  IliMt.  of  Greeee,  HI,  65.  CY.  Gill>crt,  Handb.  der  yrieek.  StaattalL, 
I,  110,  wbo  o|>iieani  to  hold  tlint  the  enlire  Ionic  system,  except  the  genot, 
WBti  more  fiLtiliuus  than  is  usually  siipiiosed. 

'The  frngnicnt  of  DikueBrohoo,  a  pupil  of  .\ri8lotle,  is  pre«>rved  hj 
Stephen  of  Bytanlium,  writing  about  400  A.  D.  The  original  will  be 
found  in  Wnohsniuth,  Jlulorical  Antiquitia,  I,  Appendix,  VII.  Cf.  alao 
Gilbert,  Handbueh,  II,  302-3.  The  following  is  the  substance  of  it  as 
translated  by  Morgan,  Aneiml  Society,  230: 

"The  Patry  (Patrn  is  used  for  genos)  comes  into  being  when  relalion- 
fhip,  originally  solitary,  passes  over  into  the  second  stage  [the  relationship 
of  parents  with  children  and  children  with  parents]  and  derives  its  eponym 
from  the  oldest  and  chief  memlier  of  the  pntry,  as  .Mcidas,  Pelopidas." 

"  But  it  came  to  be  I'alled  phatria  and  piinitria  when  certain  ones  gave 
their  daughters  to  be  nmrried  into  unottit-r  pulry.  For  the  woman  who 
was  given  in  marriage  parlicipjited  no  longer  in  her  paternal  sacred  ritea, 
but  was  enrolled  in  the  pntry  of  her  husband ;  so  that  fur  the  union, 
formerly  subsisting  by  afl'ectlon  l>elween  sisters  and  brothers,  there  was 
established  another  union  based  on  community  of  religious  rites,  which 
they  denominated  a  phratry;  and  so  that  iit'uin,  while  the  patry  took  its 
rise  in  the  way  we  have  previoutily  mentioned,  from  the  blood  relation 
between  parents  and  children  and  children  and  parents,  the  phratry  took 
its  rise  from  the  relationship  between  brothers."  This,  of  course,  must  be 
regarded,  so  for  as  the  origin  through  exogamy  is  concerned,  oa  merely  the 
opinion  of  Dikaearchos.  See  Morgan,  p,  237 ;  Schrader,  SpracJivrrgUiclnmg 
vnd  Urgetehichle,  383. 

'Schomann,  Alhenian  OonttUutionat  Hutory,  10-12. 
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compact  bodies  of  kindred  is  precisely  what  we  should  expect 
in  a  people  just  emerging  from  the  jyastural  condition. 

Very  few  constitutional  details  relating  to  the  jihratric 
organization  have  been  preserved.  Awording  to  Aristotle 
each  of  tlie  ancient  Attic  phnitries  Cdnsisted  of  thirty  genfi 
while,  in  turn,  three  phratries  united  t<i  form  a  tril)e.'  The 
latter  nural)er  is  ui)doubtetlly  correct,  but  no  credence  can  ije 
given  the  former,  at  least  for  the  e;irly  period.*  Each  phratry 
had  an  elected  pi-esident,  tiie  phratriarchos,'  and  an  assembly 
with  legislative  powers.*  Little  can  be  said  with  regard  to  its 
early  functions;  but  they  seem  to  have  consisted  largely  in  the 
celebration  of  religious  rites.*  There  is  evidence,  howcTer,  in 
the  Iliad  that  each  phratry  sent  its  arnie<l  band  to  the  gathering 
of  the  host.  Nestor  direc-ts  Agamemnon  to  separate  the  war- 
riors according  to  phratries  and  tribes,  that  "  phratry  may 
support  phratry  and  tribe  support  tribe.""  If  the  poet  in  this 
passage  merely  credits  to  the  wisdom  of  Nestor  what  was  really 
a  general  custom,  as  is  not  improtmble,  then  we  have  at  least 
one  striking  analogy  in  functions  between  the  phratry  and  tiie 
Teutonic  hundred. 

If  under  the  primitive  constitution  the  phratry  was  of  less 
significaoce  tiiaa  gens  or  tribe,  tlie  reverse  is  true  in  the  later 
period.  By  the  Kleisthenian  constitution  the  old  religious 
gen^  and  jvhnlai  were  supcrseile<l  for  politiail  piirpos&s  by  new 
local  divisions,  and  thereafter  they  pass  almost  wholly  out 
of  sight;  but  the  phratry  continued  to  discharge  irajwrtant 
functions.  The  phratriurchos  performed  duties  analogous  to 
those  of  a  modem  registrar  of  births  and  marriages.  The 
names  of  all  legitimate  children,  including  those  by  adoption, 


•Gilbert,  Handbueh,  I,  111  ff.;  MuUer,  Handbuch,  IV,  20. 
'Bchoniann,  Aiitiquitia  of  Oreeee,  317. 

•Such  an  offiucr  exuled  under  the  KleiKthenian  constitution  and  probably 
before:  Giltwrt,  Handbueh,  1,  200;  Si'honiann,  Anliquitia  of  Orctcc,  321. 
*  So  stated  by  Gillwrt,  Hmidbueh,  I,  200,  on  epigraphic  evidence. 
'Fnglel  de  Coulangcs,  TheAneieiU  CUy,  154  If. 
•Iliad,  Book  II,  3t)2.    Cf.  Morgan,  Ancient  Society,  237. 
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were  inscribed  iu  a  record  kept  for  the  purjwse,  the  ceremony 
of  rcf^istration  octMirring  in  a  meeting  of  t!ie  phratry  held 
r^ihirly  on  the  third  day  of  the  Apatiirian  festival.  "On 
the  appointed  day  the  tathur  plaeeti  the  child  before  the 
assembly,  made  the  declaration  upon  oath  that  it  was  begotten 
by  hini  in  lawful  ■wedlock,  then  oH'erttl  a  sacrifice  to  the  deity  ()f 
the  phratria,  and  entertained  the  phratorea  at  a  sacrificial 
Imnquet." '  In  the  same  way  the  newly  married  wife  was 
admitted  to  the  phratria  of  her  husband.'  "  It  is  possible  also 
that  youths  were  not  j)ronouiiced  of  age  until  they  had  been 
presented  to  the  phratria  and,  when  necessary,  subjected  to  a 
certain  examination,  whicli  in  tlie  case  of  sons  of  hciivsscs  to 
whom  their  mothers'  property  was  to  he  delivered,  or  in  the 
case  of  orphans  who  were  now  to  be  released  from  wardship, 
probably  had  9i>ecial  reference  to  (he  capacity  requisite  i\n-  the 
iudcjjendent  management  of  their  property.'" 

(6). — The  Curia  tn  iU  Relations  to  the  CerUuria, 

At  the  first  dawn  of  legendary  history  we  find  the  Roman 
people  organized  in  gentes,  curies,  and  tribes.  Each  of  the 
three  tribes  was  comiweed  often  curies  and  each  curia,  iu  turn, 


'Soliomann,  Antiquilia  of  Oretee,  364;  Boeckli,  Public  Keoiunny  of  Ihe 
AOtenianf,  689;  Smith,  DicL  of  Oreek  and  limnaii  Antiguilia,  101;  Grole, 
Hut.  uf  Oretee,  VIll,  1U3;  Forbiger,  lleUat  und  Rom,  V,  81,  11-1;  Gillierl, 
llandbueh,  I,  201. 

'  St'tiomann,  Anliquitia  of  Oretee,  364. 

'"The  matter  is  however  extremoly  uncertain:"  Schomann,  Aniitjuilita 
qfOreeee,  364,  note  4.  Schumann  holds  Ihut  the  old  religious  phratries  were 
retained  by  Kleivthcneis,  and  tliis  seems  to  be  the  gcniTally  accepte<l  view; 
Kreemun,  Com/xiru^i'iY:  /Wi(ic«,  105,  107;  Morgan,  Ancient  Society,  238-9; 
Sinitli,  Diet,  of  Greek  and  Raman  Antiquilie*,  at  Civitat  and  2Vt6iu.  Gilbert, 
llandbueli,  I,  142,  note  3,  however,  maintuina  that  Kieisthenes  created  new 
|ihmlriei)  as  well  uh  new  demeg  and  tribes. 

See  further  on  the  phratry,  Pauly,  Reai-EtuydopSdie,  V,  1.566-7;  Fuflel 
do  Coulungcii,  The  Ancient  City,  154-8;  Wach«mulb,  Uittorieal  AntiQuilict, 
1.  342  IT. 
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of  a  variable  number  of  gentes.'  Moreover  it  is  worthy  of 
note  that  the  aggregate  number  of  thirty  curiae  was  ruaintaineil 
until  tlie  latent  times.*  Such  niimericiil  symmetry  is  usually 
regarded  as  iuilubitjilile  proof  of  the  artificiality  of  the  Roman 
curiatic  system ;  and  I>ange,  interpreting  the  tradition  of  its 
creation  by  Roniuhis  after  tiic  union  of  the  Ramnes  and  Titles, 
regards  it  as  a  deliberate  administrative  expeilient  for  securing 
an  equal  voice  in  the  popular  assembly  to  each  of  the  monibcra 
of  the  newly  forme<l  federal  state.'  Nevertheless,  though  the 
arrangement  may  have  been  somewhat  arbitrary,  it  is  highly 
probable  that  each  curia  was  coiiipo.sed  of  a  group  of  closely 
related  gentes ;  and  this  supposition  gains  strength  from  the 
fact  tiiat  a  division  into  curies  is  found  everywhere  among  the 
Italic  races.*  As  we  shall  presently  see,  a  certain  degree  of 
artificiality  is  not  wholly  incompatible  with  natural  evolution. 
When  they  firet  come  before  our  view  botli  curia  and  tril)e 
have  ceased  individually  to  be  of  political  significance,  and 
their  constitutions  are  in  rapid  process  of  decay.  The  tribe 
has  no  corporate  organia»tion  at  all — it  is  merely  a  name  for 
a  combination  of  curies;  while  the  single  curia  is  an  organized 
body  only  for  the  celebration  of  the  sacra.  For  this  purpitse 
each  curia  has  a  curio  or  president,  a  sacerdos  or  priest,  and  a 
flamen  to  aid  in  the  sacrifice;'  hut  the  rites  are  usually  cele- 
brated simultaneously  by  the  whole  thirty  curiae  in  a  commoa 


'  The  older  view  that  each  curia  comprised  just  ten  gentes  probably  arose 
from  n  misundcrHtandinp;  of  the  deeuritu  mentioned  by  LMonyiiius  (II,  7), 
which  were  divisions  of  the  eeiUuria  and  not  of  the  curia:  Mommaen,  SlaaU- 
recht,  111,92,  10 ». 

'  Momniscn,  Slaultrerhl,  III,  99,  note  3.  • 

*"  .  .  .  eine  oCTenburzuiu  Zvvcck  gemeinaamer  Beschlussfassung  kiinsllich 
pemachte  Gliederung  den  Slunt^  iinter  weklier  die  {KitriarchaliHche  natiir- 
liche  Glicdening  der  Stuinme  in  genttM  und  fiuitUiae  lieiitehen  blieb  .  .  .  ": 
Lange,  RiimMte  AUerUtiimer,  I,  90,  275.    C'f.  Moninisen,  SiaaltredU,  III,  100. 

'Moiumsen,  SuuUiirtcJtlj  III,  90,  note  1.  Municipalities  were  divided  into 
caries  and  sometimea  the  number  was  ten :  lb.,  100. 

*In  the  rcgnl  period  ihciie  were  nil  Hp)>oinl(d  by  the  king  or  [M^Dliftix; 
later  by  co-optutiun:  Mouimscn,  HOiaUrcclU,  111,  101. 
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building  in  which  each  has  a  separate  space.'  Accordingly 
the  general  supervision  of  the  entire  body  is  entrusted  to  a 
curio  maximiis  probably  chosen  by  the  curiales  at  large.' 

It  is  indeed  remarkable  with  what  persistence,  almost  jealous 
anxiety,  every  opportunity  for  independent  politicsil  action  on 
the  part  of  the  si>parate  members  of  the  social  organism,  was 
suppressed  in  favor  of  the  people  as  a  whole.  Perliaps  in  no 
other  way,  can  we  realize  so  M'ell  how  firmly  the  Roman,  even 
in  that  early  age,  had  seizetl  upon  the  idea  of  federation.  To 
assimilate  the  diverse  elements  of  the  new  nation  seems  never 
to  have  been  forgotten  in  the  military  and  other  administrative 
arrangements.'  So  tlie  old  tril>es — once  sovereign  states — were 
almost  entirely  ignored,  and  the  geutes  only  apjxair  in  the 
domain  of  private  law. 

Ihit  if,  in  like  spirit,  the  curies,  individually,  were  denied 
nil  political  signilieancc;  collectively,  they  were  the  state  itself. 
The  curiatie  assemblies  were  the  national  folkmoots  in  which 
the  will  of  the  jiojntlim  found  expression.''  To  these  gatherings 
Ciime  client  and  [)k'beian  as  well  as  jmtriciau,  though  the  right 
of  suflFrage  was  long  monopolized  bj'  the  latter;*  and,  long  after 
all  impurtant  legislative  and  judicial  powers  had  been  trans- 
ferred to  the  centuries  and  the  tribes,  comitia  curiata  continued 
to  be  held  for  the  purpose  of  granting  the  impcrium,  the  witness 
of  testaments,  and  the  administration  of  certain  gentile  rights.* 


'See  Lange,  Jtomi*rMe  AlferUiiimer,  1, 276;  Mommsen,  Staatareeht,  III,  101. 

"  Uingc,  Riim.  All.,  I,  277;  Marquiirdt,  RSnu  iHaaltverwaliung,  III,  194-5; 
Smith,  Did.  Ant.,  377;  Mommsen,  StaaltreclU,  II,  26. 

'This  iilea  ia  tuggegted  by  Mommsen,  StaaUrceht,  III,  100,  105,  108, 
111-12. 

'Cuvia  i»  probably  derived  from  guirit,  meaning  Ihe  "dtiien-body" — 
Biirgerverhand :  Mommsen,  StaaltraJil,  III,  90,  nolo  2.  Cf.,  however,  Lange, 
Riim.  Alt.,  I,  91 ;  Corasen,  Atuti>rafM,  I,  354-6. 

"  Mommsen,  S(aalin-ecA(.  Ill,  92-4,  78 ;  Ihne,  Hulory  o/  Borne,  I,  67.  Cf. 
Lange,  Hiim.  Alt.,  I,  279-80,  401  f. 

•Mommsen,  Sliiatgrecht,  III,  316-20;  Lange,  Riim.  All.,  I,  404  f. ;  Smith, 
Diet,  of  Oreek  and  Roman  Aniiquilia,  331-33;  Ramsay,  Manual  of  Roman 
Aniiquitia,  115-18. 
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Bat  side  by  side  with  the  curia  there  was  another  Roman 
iostitutioD  whose  name  is  the  exact  equivalent  of  that  of  the 
Grermanic  hundred.  This  was  the  eenturia,  known  chiefly  as 
a  member  of  the  so-called  Servian  constitution,  though  it 
originated  long  before.  And  here  a  very  important  and, 
until  recently,  most  |)erplexing  two-fold  question  arises:  Is 
there  any  organic  connection  between  the  curia  and  the  cen- 
turia ;  and  does  the  oentnria  represent  the  same  phase  of 
constitutional  evolution  as  the  hundred?  "It  seems  almost 
impossible,"  says  Freeman,  "  but  that  the  Teutonic  Hundred 
and  the  Latin  CeiUurif,  in  the  earliest  usage  of  each,  must 
have  answered  to  one  another."'  On  the  other  hand,  it 
would  be  a  strange  coincidence  indeed,  if  the  hundred,  occu- 
pying as  it  does  the  same  relative  place  in  the  ascending 
scale  of  social  organizations,  should  not  correspond  to  the 
curia.  And  that  both  these  conjectures  are  true,  seems  to  be 
established  with  almost  absolute  certainty  by  Mommsen  in 
the  third  volume  of  his  masterly  treatise  on  the  Roman 
SUiatsrecht, 

In  the  first  place,  it  cannot  be  doubted  that  the  curia  even 
as  it  existed  in  the  earliest  historic  times,  was  a  local  as  well 
as  a  personal  body  :  it  was  at  once  a  district  and  a  group  of 
kiudred  gentes.*  Secondly,  the  divisions  of  the  piiniitive 
Roman  army  evidently  corresponded  to  those  of  the  land  and 
people.  Thus  the  infantry  consisted  of  three  thousjind  men 
or  tliirty  centuries,  ten  from  each  of  tiie  three  original  tribes. 
The  military  unit,  therefore,  was  the  oenturia;'  and,  while 
it  is  not  positively  so  stated  in  the  sources,  the  inference  is 


■CbmparatiM  Folitia,  117-18. 

*  Monimaen,  Staattrtdu,  111,  94.  Such  is  also  the  opinion  of  Lange,  RSm, 
AlU,  I,  27.5-78. 

'CtHhtria  \s>  derived  froni  eenlu-rtrio,  literally  the  H*nderlmibtner*cKofl ;  tir 
in  the  primiliTe  language  meaning  "warrior."  In  like  manner  ijirunn  ia 
from  (ieeu-virux:  Moiumtien,  Siaaifrtcht,  HI,  10-1,  nole  1 ;  Cor8!«n,  Autapracht, 
II,  683. 
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unavoidable  that  it  was  the  quota  of  men  which  each  of  the 
ten  curiae  of  a  tribe  was  required  to  furnish.' 

In  like  manner,  tlui  curia  was  tlie  unit  of  the  cavalry  organ- 
ization, each  cnria  being  require<l  to  supply  a  deaina  or  squad 
of  ten  men.*  The  decuria  of  horsemen  was  placed  in  charge 
of  a  deeurio,  just  as  each  company  of  infantry  was  commanded 
by  a  centurio  or  ceniwlonuH ;  but  the  ten  decuriae  of  each 
tribe  were  also  formed  into  a  century.* 

There  was  a  further  division  of  the  army  which  is  of  pecu- 
liar historic  interest,  ,siu(«  it  constituted  a  device  for  attaining 
a  more  complete  blending  or  assimilation  of  the  three  tribal 
elements  of  which  the  federation  was  composed.  Thus  the  cen- 
turies of  foot  soldiers  were  each  sub<livided  into  ten  decuriae — 
three  hundred  in  all.  These  decuriae  were  then  combined  in 
iurmae,  each  of  thirty  men,  in  such  a  way  that  every  tribe 
should  supply  an  equal  contingent.  In  the  same  manner  the 
hundred  decuriae  of  horsemen  were  combined  in  turmae  each 
of  thirty  men.  So  the  entire  army  may  be  regardtxl  as  con- 
sisting either  of  thirty  centuries  of  infantry  and  three  centuries 
of  cavalry  ;  or  of  one  hundred  turmae  of  the  former  and  ten 
turmae  of  the  latter.* 


' "  Doss  turia  iind  eentwia  aioh  verhalten  wie  der  AushebungHbezirk  m 
dcr  aiugehobenen  Mnnuscbaft,  wire!  aiisdrucklUh  nirg<?nds  getiiigt,  go  dcut- 
lich  e»  aus  dcm  Sctiemn  Iiervorgeht ;  doch  erkliirt  Dionysiiis  2.  7  in  diesptn 
sinn  die  earia  durch  ^pirpa  x"'^  ^'ix" '•"  Monimsen,  Slaatsrecht,  III,  104, 
note  2. 

'  This  18  so  stated  by  Festiis,  De  Verb.  Sig.  Epit.,  p.  55 :  celeres  antiqiii 
dixerutil,  quos  nunc  e<jiiiteH  deciruus  a  celere,  interfectore  Remi,  qui  initio 
a  Romulo  iis  pracpositus  fuit-,  qui  priuistus  elect!  fuerunt  ex  singulis  curiui 
dcni,  ideoque  omnes  trcecnli  fucre.     Cf.  Mommsen,  5Jaa/JirerA/,  III,  106. 

'  Tlie  Iret  centvrixu  eguilum  are  often  mentioned  by  Livy  and  other  histo- 
rians. 

*  However  at  a  very  early  day  the  lui-ma  ceased  to  l>c  u»ed  as  a  (lirision 
of  the  infantry;  but  it  long  continued  to  be  the  unit  of  the  equitcs,  and 
thus,  soys  Mommseu,  "fiirht  uns  das  merkwiirdige  Bild  d«s  Ineinndemuf- 
gehcns  dcr  drei  Genieinden  wie  im  erstarrten  Sturzbach  Icbendig  Tor  die 
Augen":  iUaatsrnkl,  III,  109. 
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It  appears,  therefore,  that  the  Latin  ctiria  like  the  Homeric 
phratria  was  the  unit  of  the  militia  organization ;  and  in  its 
three-fold  character  as  a  gmup  of  kindred,  a  local  area,  and  a 
division  of  the  host,  we  may  perhaps  find  a  hint  as  to  the 
true  nature  and  real  origin  of  the  Germanic  hundred.  Besides 
it  is  not  necessary  to  assume  that  the  analc^'  ends  here.  The 
curia  may  have  been  a  much  more  important  administrative 
body  tlian  our  meagre  information  seems  to  show.  Indeed  it 
is  possible,  even  probable,  that  it  was  the  lower  unit  of  taxa- 
tion within  the  tribe,  just  as  tlie  hundreds  of  Saxon  England 
Vf^re  employed  by  the  scii^refa  for  a  similar  purpoee.' 

(e). — The  Iroquou  Brotherhood. 

To  discover  the  real  character  of  the  personal  group 
answering  to  the  hundred  among  the  Hellenic  or  Italic 
'peoples  is  extremely  difficult,  because,  when  history  begins, 
their  tribal  organization  has  already  been  partially  sujjer- 
seded  and  obscured  through  the  rise  of  a  political  constitution 
resting  on  local  divisions.  It  has  been  necessary  to  eke  out 
our  scanty  information  by  inferences  and  conjectures.  But  if 
we  look  nearer  home  among  the  aborigines  still  dwelling  in 
our  own  country,  we  shall  be  able  to  study  the  gcnculogiad 
organisms  in  a  mach  earlier  and  purer  form.  Mr.  Morgan's 
researches  into  the  social  condition  of  the  Iroquois  and  other 
Indian  tribes  have  thrown  much  light  on  one  or  two  tjiiestions 
connected  with  the  genesis  and  uses  of  the  phratrj*.'  Thus, 
for  example,  we  are  able  better  to  understand  how  a  certain 
d^ree  of  artificiality,  even  of  numerical  symmetry,  may  exist 
without  destroying  or  greatly  weakening  the  bond  of  kinship 
or  religion. 


'Cf.  MomiMen,  Slaaltreeht,  III,  109-10.  On  ihe  curin  see  sIm  Fiistel  de 
Coal&ngea,  The  AncimI  dly,  156-7;  Paiilv,  RaJ-EKcyelopa/lie,  II,  T80 ; 
Morgui,  Aneieni  Sodetj^,  306  ff.;  MoiiiniBen,  Riitiftehe  GetehieJUt,  I,  3S,  36, 
64-7, 253 ;  Hearn,  jlryon  /TouwAo/rf,  333-1 ;  DuruT,  Biit.  of  Rome,  1, 190,  IW. 

'AnaaU  Society,  pp.  88-121. 
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Four  of  the  "  six  nations  "  constituting  the  Iroquois  oon- 
fedoratioiiH  are  organized  in  gentcs  and  phratriea.  The  Seneca 
and  the  Tuscarora  tribes  have  eacli  two  phratries,  every  phra- 
try  ctimposed  symnietncally  of  four  geiites.  On  the  other 
hand,  while  the  Cayugaa  and  Onoudagas  have  also  each  two 
phratries,  the  distribution  of  gcntes  is  different ;  the  first 
phratry  containing  five  and  the  second  plicatry,  tliree  gentes. 

"  The  eight  gentes  of  the  Seneca- Iroquois  tribe  were  reinte- 
grated in  two  phratries  as  follows : 


Gentea — 1.  Bear. 


First  Phratry. 

2.  Wolf     3.  Beaver.     4.  Turtle. 


Second  Phratry. 

Gentes — 6.  Deer.  6.  Snipe.  7.  Heron.  8.  Hawk, 
"  Each  phratry  (De-a-nou-<Iti'-a-yoh)  is  a  brotherho<xI  as 
this  term  also  imports.  The  gentes  in  the  same  phratry  are 
brother  gentes  to  each  other,  and  cousin  gentes  to  those  of  the 
other  phratry.  They  are  equal  in  grade,  character,  and  privi- 
l^;e8.  It  is  a  common  practice  of  the  Senecas  to  call  the 
gentes  of  their  own  phratry  brother  gentes,  and  those  of  the 
other  phratry  their  cousin  gentes,  when  they  mention  them  in 
their  relation  to  the  phratries.  Originally  marriage  was  not 
allowed  between  the  memljcrs  of  the  same  phratry ;  but  the 
members  of  either  could  marry  into  any  gens  of  the  other. 
This  prohibition  tends  to  show  that  the  gentes  of  each  phratry 
were  subdivisions  of  an  original  gens,  and  therefore  the  prohi- 
bition against  marrying  into  a  person's  own  gens  had  followed 
to  its  subdivisions.  This  restriction,  however,  was  long  since 
removed,  except  with  rfspeet  to  the  gens  of  the  individual.  A 
tradition  of  the  Senecas  afliirms  that  the  Bear  and  Deer  were 
the  original  gentes,  of  which  the  othei>i  were  subdivisions.  It 
is  thus  seen  that  the  phratry  had  a  natural  foundation  in  the 
kinship  of  the  gentes  of  which  it  was  coui]K)seil.  At\er  their 
subdivision  from  incn^se  of  numbers  there  was  a  natural 
tendency  to  their  reunion  in  a  higher  organization  for  objects 


The  Brotherhood  or  Ward. 


251 


common  to  them  all.  The  same  gentes  are  not  constant  in  a 
phratrjr  indefinitely,  as  will  appear  when  the  composition  of 
the  phratries  in  the  remaining  Iroquois  tribes  is  considered. 
Transfers  of  partirular  gentes  from  one  pliratry  to  the  other 
must  have  occurred  when  the  efjuilibriinn  in  their  respective 
numWrs  was  disturbetl.  It  is  important  to  know  the  simple 
manner  in  which  this  oi-ganization  springs  up,  and  the  facility 
with  which  it  is  managed,  as  a  part  of  the  social  system  of 
ancient  society.  "With  the  increase  of  nnmbers  in  a  gens, 
followed  by  lixal  separation  of  its  members,  segmentation 
occurred,  and  the  seceding  portion  adopted  a  new  gentile 
name.  But  a  tradition  of  their  former  unity  wouhl  remain, 
and  become  the  basis  of  their  reorganization  in  a  phratry." ' 

The  evolution  of  the  phratric  organi7.ation  in  the  other 
Iroquois  tribes  is  precisely  the  same  in  all  essential  features. 
The  gentes  in  each  Ijear  animal  names  ;  and  since  many  of  the 
simie  names  occur  in  every  tribe,  this  fact  giH^s  to  prove  that 
the  entire  confwiemtion  was  knit  together  by  the  ties  of  com- 
mon bloo<l.  The  history  of  the  Tuscaroras,  in  particular, 
atfonis  striking  illustrations  not  only  of  the  long  persistence, 
but  also  of  the  segmentation  of  the  gentes.' 

The  Irof|Uois  phratry  is  made  use  of  for  social,  religious, 
and  political  purpases,  though  it  has  no  proper  governmental 
fimetions.  Socially  it  is  employwl  in  the  games  which  occur 
at  the  tribal  and  confe<lerate  councils.  Surh,  for  instance  is 
the  bull  game  in  whi<'h  phratry  plays  against  phratry.  As  a 
religious  bcKly  it  concerns  itself  with  the  celebration  of  funeral 
rites ;  and,  in  ca.se  of  the  Senecas,  at  least,  each  phratry  for- 
merly had  its  medicine  lodge,  though  it  would  seem  that  the 
latter  is  usually  a  tribal  institution.'     Moreover  each  phratry 


"Morgan,  Aneiml  Society,  90-91. 

'Morgan,  Anei^nl  Soeiely,  93.  The  other  two  tribes  of  the  Iroquois,  the 
Mohnwks  and  Oneidas,  have  each  the  same  three  gentes,  but  no  phratries; 
but  Mr.  Morgan  thinks  that  in  each  tribe  an  entire  phratrj'  has  been  lost : 
lb.,  92. 

'  Morgan,  ylndetU  Society,  97,  115. 
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has  a  council  iuvested  vvitli  u  certain  political  authority. 
UjKJn  the  death  of  a  sachem  or  chief  of  any  gens,  his  successor 
is  elected  by  members  of  the  gens  itself;  but  the  choice  is 
subject  to  the  approval  or  rejection  of  the  council  of  either 
phratry,  even  of  that  to  which  the  gens  concerned  does  not 
belong.  In  like  manner  the  council  possea^es  the  rudimente 
of  judicial  power,  having  the  right  in  the  case  of  a  murtler 
to  take  measures  for  securing  vengeance  or  for  effecting  a 
compromise  with  the  relatives  of  the  slain.  But  the  phratry 
lias  no  chief  or  president  as  had  the  analogous  botly  among 
the  Greeks,  Latins,  and  Teutons.' 

II. — The  Hdndertschaft. 

(a). — The  Poffua  or  Gau. 

Everywhere  among  the  Teutonic  peoples  the  hundred 
appears  as  an  organization  midway  between  the  mark  and 
the  vijlkerschaft.  But  the  qncjition  of  its  origin  and  primitive 
character  is  one  of  the  most  difficult  in  the  whole  range  of 
institutional  history.  Even  the  significance  of  the  name  is 
wrapped  in  obscurity.  As  we  know  it,  the  hundred  does  not 
answer  'to  a  hundretl  of  anything ;  but,  as  Mr.  Freeman 
remarks,  "every  name  must  have  had  a  real  meaning  when  it 
was  first  given,  and  there  must  have  l>een  a  time  when  the 
hundred  or  century  must  have  been  a  real  hundred  or  century 
of  something,  whether   of  houses,   or   families,   or   fighting 


men. 


Various  theories  to  account  for  the  numerical  designation 


'  It  18  remnrkable  that  the  symmetrical  dWimon  of  (he  tribe  into  two 
phratrics  i»  found  also  among  the  Cho<'tas,  Chiekassis,  ThlinkeeU,  and  per- 
haps elsewhere.  The  MohegnnH,  however,  have  three  phnilries,  evolved 
respectively  from  the  three  original  gentesi — the  \Vo!f,  the  Turtle,  and  tlie 
Turkey,  which  names  the  phratries  also  bear:  Morg:iu,  .Ineient  Hucieij/, 
t»9-101. 

'  Cbmparatiie  Polilia,  117-18. 
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have  been  advanced.'  Thus  among  early  writers  Verelius' 
and  Griniin'  regardeil  the  liiindred  as  an  area  comprising  a 
hundred  villac  or  liamlets.  Similarly  Schinid,  referring  to  tlie 
rise  of  the  institution  in  Eiiglaixl,  flivore  the  view  that  it  was 
a  territor)'  containing  a  huiulre*!  hides.*  Ihre  makes  it  a  dis- 
trict which  sends  a  hundred  warriors  to  the  host ;"  and  he  is 
followeil  in  tliis  theory  i»y  Lrfip]>cnlKTg,  who,  lunvever,  admits 
that  the  "appointment  of  a  liundred  men  may  often  have 
stood  in  connection  with  the  same  number  of  free  families,  or 
with  .so  many  hides."*  Eichhorn,^  whose  opinion  is  endorsed 
by  Kemble*  and  Konrad  Maurer,'  holds  that  it  was  originally 
a  personal  division  and  that  it  first  became  territorial,  at  the 
close  of  the  nomadic  stage,  through  the  oceujwtion  ity  each 
organized  century  of  warriors  of  a  district  for  a  common 
dwelling  place.  Waitz  inclines  also  to  this  view,  but  goes 
further  and  thinks  that  each  of  the  hundi-ed  warriors  was 
assignetl  a  hufe  or  hitle  of  land,  the  poasession  of  which  con- 
stituted the  basis  of  his  right  to  participate  in  the  a.sseml>ly 
and  the  host.'"  Finally  Bishop  Stubljs,  referring  to  its  English 
history,  declares  that  the  only  reasonable  conclnijion  is  "  that, 


'The  opinions  of  many  writers  «re  collale<l  by  Konrad  Maurer,  Krititcht 
Uebertehau,  I,  77-8.     See  also  VVuiti,  VerJaMuiigkyetcA.,  1,  100. 

'  IiuJrr  linijvae  relerin  Sey(ho-Stnndieae  »m  Golhicae,  b.  v.  hundari,  cited  by 
Miiurer,  Krit.  Ueb.,  J,  77. 

•(.Jrimra,  Rtchimlltrthiimer,  533-4.  He  rcgnrds  the  Anglo-Saxon  hundred 
M  conii>o»tNl  of  ten  tithingx  and  pach  tithing  of  ten  tuncu  or  t'iV/n«. 

'Scltinid,  Gtaette,  613-14.  But  gee  Uerma,  Bd.  32,  pp.  238-9,  erroneously 
cited  by  Maurer,  Krit.  Ueb.,  1,  77. 

'  Oloiaarium  Suiogothieum,  a.  v.  harad  u,  hundari,  cited  by  Maurer,  Krit. 
Vd>.,  I,  77. 

'  Lappenberg,  .<4  i»^/o-.SiiTon  Kingt,  II,  403-4. 

'  DmiKhe  Slaatt-  und  Heehltrfrtrhiehle,  {  23,  dted  by  Maurer,  Krit.  Ueb,, 
1,77. 

'Sazow,  I,  ch.  IX. 

•  Krilitthe  Ueberiehau,  I,  78. 

"JJeultehe  Ver/asaungiigaicliielile,  T,  160-lGl.  On  the  signification  of  hv/e, 
kvbe,  or  hoba  sec  lb.,  p.  110;  lihintschli,  Wirthiehtfft.  RteJilmrd.  der  dtultek. 
Dfifer:  KrU.  Utb.,  II,  303. 
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under  geographical  hundreds,  we  have  the  variously  sized 
pagi  or  districts  in  which  the  hundred  warriors  settled;  the 
boundaries  of  these  being  determined  by  other  causes,  us  the 
coui-ses  of  rivers,  the  ranges  of  hills,  the  distribntion  of  estates 
to  the  cliieftains,  and  the  remnants  of  British  iudejx'ndentie." ' 
But  whatever  its  origin,  whetlier  the  liundred  was  at  some 
time  the  district  in  which  a  hundred  warriors  settled,  or 
whether  it  was  the  division  of  land  and  jieople  which  fur- 
nished a  liundral  fighting  men  whenever  the  host  was  levied 
— the  name  was  already  losing  its  numerical  significance  when 
history  dawns,  Tacitus  informs  us  that  a  hundretl  warriors 
procetnled  from  each  pagus  which  therefore  was  cjilled  a  hun- 
drc<l ;  but  he  significantly  adds,  "  what  was  once  a  number  is 
now  an  hrinor  and  a  name."*  In  otiier  words,  the  hundred, 
like  the  primitive  curia,  and  possibly  the  phrutria,  was  already 
a  local  district  standing  in  some  relation  to  a  division  of  the 
host;  but,  as  in  tlie  case  of  the  curia  or  (he  phratria,  in  be- 
coming local  the  ancient  genealogical  organisms  were  not 
entirely  <lestroyed.  The  huudretl  must  be  regiirded  as  a  group 
of  localize*!  gentcs — Markgcnosscnschaflen  —  held  together 
somewhat  loosely  by  tJie  tie  of  common  bloorl.'  "So  far  as 
it  rested  ou  a  numerical  basis,"  says  Waitz,  "  it  did  not  grow 


'  OoiulitHlional  Higloiy,  I,  97-8.  Cf.  alao  on  the  origin  of  the  imnie,  Spel- 
mBna,  0/o»«on'um,  [>.  3()4 ;  Innnm-SlemegK,  Aiubildung  dtr  gronen  Onmd- 
hemcha/ten,  3-4;  Thiidicliuin,  iJer  aU<l.  Slant,  25-11,  who  regurdH  tlie  pagnB 
of  Taritus  as  the  territory'  whicli  the  hMndertteha/t,  or  huudred  warriors, 
occupii'd. 

'  Definitur  et  numerus;  renteni  ex  singuliii  pn^ia  sunt,  idqiie  i|)sum  inter 
guos  vocajitur,  et  (juod  priuro  numiTUs  fiiil,  jiim  nonicu  et  lionorett:  Ger- 
mania,  c.  d.  The  intcrpretntion  of  VVuitz,  DeuUehe  Ver/aatungigetehie/Ut,  I, 
161,  is  followed  in  the  text ;  but  cf.  Tliudiclium,  Der  altdaUtehe  SlatU,  28-9 ; 
Baiimslark,  Ei laulening,  33U  B. 

*Sohm,  Ileictu-  und  Geriehltver/iutung,  1,2;  Waits,  Verfattungnguchiclile, 
I,  150.  The  army  itw?lf  wns  composed  of  organized  groups  of  kindred. 
"Quodque  pracdpuiim  forlitiidinis  incitamcntum  est,  non  casus,  neijue  for- 
tuitu  conglobalio  turmam  aut  eimeum  facit,sed  familiae  et  propiuquilates"; 
Tacitus,  Gamaniii,  c.  7.    Cf.  Caesar,  De  BeL  GaL,  I,  61. 
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up  so  naturally  and  free  as  did  the  village  community  on  tlie 
one  hand,  aud  the  tribe  on  the  other.'"  But  there  is  no  trace 
of  the  nunieri<sil  symmetry  which  characterizes  the  sulMlivisiona 
of  the  Hellenic,  the  Italic,  or  even  the  American  tribes.'  In- 
deed after  the  volkerwaiiderung,  the  natural  organizations, 
larger  and  smaller,  which  had  been  thrown  into  surae  confu- 
sion through  the  exigencies  of  that  military  age,  readjusted 
themselves  and  for  a  time  remained  the  determinative  ele- 
ments of  the  social  constitution,  leaving  to  the  hundred  as 
such  a  narrow  range  of  administrative  functions.^ 

It  is  of  supreme  importance  for  a  right  understanding  of  the 
real  character  of  the  primitive  hundred  to  note  closely  its  con- 
stitntional  limitations.  Until  recently  it  was  the  prevailing 
opinion  that  the  hundred,  like  the  mark  and  volkerscliuft,  was 
employed  fur  political,  religious,  and  economic,  as  well  as  for 
judicial  purposes.*  Indeeil  it  is  not  impossible  that  even  in 
the  early  period  a  portion  of  the  conquered  lands  may  have 
been  assigned  to  the  himdei'tschaft  as  a  common  mark.'    Be 


'  Waits,  Vafamnuigiitieiiehiehte,  I,  16-'). 

'The  number  of  marks  in  the  hundred  and  of  liundreds  in  the  Tolkerscliufl 
was  vuriuhle. 

•Cf.  I nanm-Slcmegg,  Die  AmbiUlvng  der  groom  Gmndhemchaften,  4. 

•This  oi)inicin  is  thus  expressed  by  Waits,  referring  to  tlie  respective 
asaemblifs  of  the  mark,  hundred,  and  vOilkensfhaA  ;  "  ^)a^8  ein  Untcntchied 
zwJHchcn  der  Einrk-htung  und  den  Geacliiiften  dieser  Versuuiiidunpen  war, 
liegt  in  der  Xatur  der  Suchc.  Docli  eine  bcharfe  Scheidung  hat  kuuui  slatt- 
gefunden:  der  allgemeine  (.harakter  war  wenigslens  derselbe:  die  kleineren 
VenuiniDilungen  erscheiueu  wic  ein  Abbild  derer  die  sieh  auf  die  Geuamm- 
theit  der  slaallichen  Verbindung  beiiogen.  Diese  aber  baben  iliren  Char- 
akter  enrt  im  Lnuf  der  Zeit  veriindcrt : "  Deulteke  Verfaatini)»gt»cliifhte,  I, 
816.    Cf.  /&.,  129-30;  Dot  Alte  Recht,  143;  Cirimm,  JitchtnaUcrthiimer,  745. 

'  Inama-Slerncgg,  Autbildung  der  gromen  QrundherrKhaflen,  4 ;  Wnili, 
VerfaimngiigtKhiehle,  I,  104;  Thudiclium,  Gau-  und  Mtxrkvrrf.,  127-183. 
Maarer,  EinUilung,  46  IT.,  69-*)2 ;  Kcnible,  Saxotu,  I,  56.  Cf.,  however, 
Grimm,  ReehUalUrthiimcr,  494-.'i03,  and  BlunUichli,  Die  mrOucha/lliche 
Reehtaordnung  der  doMehen  Dlirfer:  Kril.  Utb.,  II,  299-300,  wlio  seem  to 
regard  the  village  comniuuilies  as  the  aormal  posaesiioni  of  the  common 
lands. 
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this  as  it  may,  the  investigations  of  Sohni  have  established, 
with  a  high  degree  of  probability  for  the  age  of  Tacitus  and 
positively  for  the  Prankish  period,  that  the  hundred  was 
neither  a  political  nor  a  religious  unit.'  It  was  essentially 
an  administrative  district  or  circumscription  employed  by  the 
state  chiefly  for  juditrial  purposes.  As  such  it  was  called 
a  gau  by  the  Germans  and  a  -pagxis '  by  Tacitus ;  and  the 
Historian,  it  should  be  observed,  employs  the  word  advise<lly, 
for  pagus  is  the  ordinary  Latin  designation  for  a  subordinate 
district,'  and  it  is  never  used  for  the  territory  of  the  state  as  a 
whole.* 


'  Sohm,  Rfichi-  und  OeriehUivtr/.,  I,  6-8,  67  ff. 

'  Oermania,  c.  6,  12.  Caesar  also  usea  pagut  for  an  under  dirision  of  the 
eiviUu:  De  Bell.  6W.,  I,  12,  37;  IV,  1. 

'  .\rtiold,  Roman  Provincial  Adminittration,  208 ;  Lange,  Romvicke  Alter- 
thlimer,  I,  64,  83  (I.,  57U. 

*T!ie  ijrincipal  autlioritiea  now  agree  ihat  for  the  period  onder  considem- 
tioii  gau  can  projjurly  be  employed  only  for  the  hnndred;  and  there  is  no 
doiilit  us  to  the  identity  of  the  hundred  and  the  pagtui  of  Tacitus,  Hue  Kon- 
rad  Miiurer,  Knl.  Utb.,  I,  82-4;  Koth,  Bentjicialwaen,  2;  Slubljs,  (hnst, 
Jlist,  1,  OS,  109-13;  \\'mU,Ver/amingigeKhich(f,  1,  H2-4,  158;  Thiidichum, 
Der  altdeultchc  Stoat,  28;   Gau-  und  MarkverfoMung,  1-10, 

Bui  tlie  word  gun  seems  to  be  related  etrniulogieully  to  the  Greek  gi,  and 
has  the  general  signification  of  land  or  dUtriel,  Hence  it  was  employed  for 
almost  any  territorial  area,  subordinate  to  that  of  the  state,  Cf.  Sohm, 
Heielui- und  Otrichltverf.,  I,  12,  201  IT.;  Thudiehuro,  Gau-  und  Murkvarf^ 
1-10;  Itiuiua-Sternogg,  DeiUiehe  Wirllitchnfttgetch.,  So  f. ;  Muurer,  JiinlcUung, 
66-7;  \V':iit/.,  Ver/iunungtgeseh.,  I,  144;  11,  322  If.  Accordingly,  during  the 
Merovingiiiii  und  Kurolingian  i>eriods  gau  was  used  not  only  fur  the  huu- 
drcd,  as  before,  but  aluo  for  the  old  civilas  or  volkerschaft;  because  the  latter 
hud  now  become  a  mere  administnitive  district  of  the  united  kingdom.  It 
is  of  the  utmost  im^Hirlnnce  that  the  correct  use  of  the  terminology  should 
he  noted,  for  misapjirehension  and  luck  of  precision  in  this  regard  have  led 
to  much  confusion  in  tracing  the  diScrenl  phases  of  evolution.  Thus  the 
Account  of  Kemble  (Saxons,  I,  chiip.  Ill)  is  utterly  bewildering.  He  uses 
gau  or  gu  for  shire,  which  is  right  enough,  if  employed  merely  as  a  descrip- 
tive term :  for  the  shire  is  a  mediatized  stntc  or  volkerschaft.  But  he  goes 
further  (pp.  72,  8U-7)  and  makes  it  the  original  designation  of  tlie  tribal 
state  itself.  Moreover,  ignoring  the  hundreil  altogether,  he  represents  the 
marks  as  uniting  directly  to  form  the  ibire  or  gau  (pp.  72,  86)  with  which 


i 
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The  court  of  the  hundred  was,  so  to  speak,  the  ooiiinioii 
law  tril)iinal  among  tlit-  Tfiitoiiie  tribes.  According  to  Taci- 
tus it  was  presided  over  by  tlie  princejw  chosen  in  the  great 
assembly  of  the  civitas ;  but  he  was  aided  by  a  iiundred  com- 
panions from  among  tiie  jioople,  who  were  present  fur  author- 
ity and  advice.'  In  other  words,  according  to  the  best  inter- 
pretation of  the  passage,  the  princeps  presided  but  the  judges 
were  the  Ircemen  of  the  huiulred  in  folkinoot  asaeinbled.* 
The  jurisdiction  of  the  court  probably  extundetl  to  the  decla- 
ration of  fiilk-right  in  all  cases,  civil  aud  criminal.  There 
was  no  appeal  in  the  projier  sense  of  the  word  ;  but  graver 
crimes  were  reserved  for  the  council  of  the  civitas,^  which, 
as  the  be^ircr  of  national  sovereignty,  may  also  have  exercised 
supreme  jurisdiction  in  case  of  failure  to  secure  justice  in  the 
lower  tribunals. 

(t). —  The  Centena  or  Untergau. 

Passing  over  the  long  interval  between  the  age  of  Tacitus 
and  the  advent  of  the  folk  laws,  during  which  time  there  is 
almost  a  complete  blank  in  the  history  of  Teutonic  institu- 
tions, it  is  now  proposed  to  trace  briefly  the  development  of 
the  hundred  constitution  among  the  Franks.     And  here  we 


he  uses  fogia  (p.  76)  as  an  interchangeable  term.  Mr.  Freeman  altw  U  ut 
Toriance  with  the  present  usage.  Referring  to  the  Teutonic  organization  in 
the  age  of  Tacitus,  he  says :  ".\bove  the  hundred  comes  the  paipts,  tlie  gau, 
the  Danish  sytsel,  the  English  shire,  tliat  is,  the  tribe  looked  at  as  occupy- 
ing s  certain  territory":  Oamparata'e  Politia,  118.  Again  he  remarks — 
"in  the  days  with  which  we  have  now  to  deaU  the  tribe  was  the  state,  the 
JOB  was  the  territory  of  the  state"  :  75.,  119,  413.  See  also  Grimm,  Bechls- 
ai(erthumer,  496;  Pulgrave,  Cbmrnoniwa/M,  I,  116;  Schulte,  Rtieht-  und 
Rtehttgt*(huhte^  25-26. 

'  "  Eliguntiir  in  iisdem  conciliis  et  principcs,  qui  jura  per  pagos  vicosque 
reddunt.  Cenieni  singulis  ex  plebe  comites  consilium  simul  et  auctoriliui 
■dsiuit":  Tacitus,  Qermania,  c.  12. 

*8ee  Waitz,  Vcrjattuntitgeaek.,  I,  154-d,  and  the  authoriliea  ibere  cited. 

'Tacitus,  Germania,  c.  12. 

17 
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shall  \ye  able  to  see  more  clearly  some  tilings  which  appear 
but  ditnly  in  the  brief  notices  of  the  Gcrinaiiia. 

The  history  of  the  Frankinb  hundred  divider  itself  into  two 
district  phases  :  that  of  the  Le.r  Salicti,  a  compilation  of  early 
nistoni  originnting  not  later  than  the  close  of  the  tiftli  cen- 
tury ; '  iuid  tliat  of  the  Merovingian  and  Karlovingian  su- 
premacies extending  from  the  sixth  to  about  the  tenth  century. 
During  the  first  epoch  the  liundred  apjiears  as  an  area  subor- 
dinate to  the  larger  admtnistr*ative  district  of  tlie  grafio  or 
•lount;  and  this  higher  division  is  nothing  less  than  the  once 
sovereign  vulkcrschaft  now  degraded  to  the  rank  of  a  mere 
member  of  a  larger  whole — the  stanim  kingdom.' 

Id  the  Lex  Salica  the  hundred  is  not  directly  mentioned, 
unless  indeed  the  term  pagus,  wliich  there  seems  to  \)^.  eni- 
ployp<l  f(ir  the  district  of  the  grafio,  is  alsit  used  as  a  designa- 
tion of  the  hundred.'  But  the  existence  of  the  institution 
and  its  general  cliaraeter  are  plainly  revealed.  It  appears 
exchisively  as  a  judicial  organization.  At  iti*  head  stands  the 
centennrius  or  thunginus,*  who  is  chosen,  not  in  the  national 
assembly  as  was  the  princeps  of  the  Germania,  but  by  the 
freemen  of  the  hundred  itself." 

The  court  of  the  hundred  is  called  mallux*  literally  the 
".sjiecch";  and  it  meets  periodically  on  the  maloberg,  a  hill, 


'W'Hit/.,  Dim  alle  RedU,  83;  Ver/auungtgaeJi.,  II,  30;  Soliroedcr,  Die 
Fraiilceit  uiid  ihr  Reeht,  37. 

•See  Chap.  VI,  III. 

'.See  Bell  rend,  //Ct  Salica,  1.  5,  41.  6,  60.  3,  55.  2  (3),  where  pagvM  occurs. 
Cf.  WiiIlT,  Aid  alU  Rechl-,  134. 

*  Tliunginfu  ant  (xnimariiu  he  is  styled  in  the  law :  Behrend,  Lcz  Saliea, 
p.  44.  1,  46.  1. 

'Solim,  Rnchs-  und  Qeriektnerf^  73;  Waiu,  Dom  alle  ReeJU,  137.  Maurer, 
Einteitung,  139;  DorJvtrJ.,  II,  21);  and  Grimin,  Rechlaalt.,  534,  regnnl  the 
thunginuH  as  the  hcnd  ollicer  of  a  village — dorfvorstehcr;  but  this  is  refuted 
bj  Sohiu,  p.  71,  and  Waitz,  pp.  135,  150. 

•(iriiiim,  liedttnaU^  746;  Waiti,  Da»  ailc  Recht,  280;  Sohm,  Reicht-  und 
Gerichln>er/.,  I,  57-02. 
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grove,  or  other  place  dedicated  especially  to  this  purpose,'  In 
the  niallus  the  centenarius  presides,  but  the  whole  body  of 
freemen  are  the  judges;  and  in  their  judicial  cajwicity  they 
are  styled  rachineburgii,  a  name  which  expresses  the  nature  of 
their  functions.'  But  the  decisions  are  not  made  by  the  whole 
botly  of  freemen  who  may  at  any  time  chance  to  be  present  in 
the  court.  From  their  midst  seven  assessors  are  selected  for 
each  session,  or  perhiips  fur  each  particular  case,  by  the  pre- 
siding magistrate  or  by  the  interested  parties ;  and  tiiese  asses- 
sors, sitting  upon  benches,  render  judgment  in  the  name  of 
their  fellows  who  remain  standing.  The  select  body  of  seven 
constitute  the  rachineburgii  in  tiie  restricted  sense ;  but  they 
are  merely  the  temporary  representatives  of  the  whole  jieople 
who  are  rcsjxjnsible  ibr  the  decisions  and  openly  proclaim 
their  sisscnt.'  And  so  the  hundred  court  appears  as  a  tribunal 
whose  authority  flows  from  the  majesty  of  the  people  and  not 
from  that  of  the  king/ 


'  WnUx,  D(U  altt  RteU,  ] 43 ;  Sohm,  Reiehs- imd  Geriehttrerf.,  273-8 ;  Grimm 
ReehUaU,  801 ;  Thudiclium,  6'au-  uitd  Markverf ,  53. 

'Savigny,  Hifi.  oj  the  Roman  Law,  I,  205  fl'.,  derives  the  word  from  Tek'= 
great,  and  Auri;^  surety  ;  imd  inakt's  the  ofRoe  identitiil  with  (liat  of  the 
Lombard  arimuHm  and  (following  J.  Miiller)  the  Spiiiiisli  ricnn  hombrea:  v{. 
lb.,  184  H:,  198.  Urimni,  Rechlmll.,  ^93  f.,  774,  regards  the  word  as  c<im- 
posed  uf  the  Old  High  lierm.  r<utin^  consilium,  and  burgiiu=:  fidejuaaor  = 
A.  fi.  freoborg,  freepledge,  thus  conveying  the  idea  of  n  freeman  in  the  capa- 
city of  jndge.  Cf.  Miillenboflf's  glossary,  Waitz,  iMs  aite  Rechl,  291,  who 
makes  the  word=  A.  8.  raedbora,  one  who  gives  counsel ;  see  also  Schade, 
AUd.  Wiirlerb.,  II,  608. 

•  Behrend,  La  Hnlica,  c  50. 3,  56.,  67.  Seven  raeliiuehurgii  are  mentioned 
in  the  Lex ;  but  W'niti  conjectures  that  originally  the  normal  number  may 
have  been  twelve,  seven  suttieing  for  h  legal  session.  On  the  whole  subject 
■ee  Waitz,  Verjtunnijtrfe»eh.,  II,  36,  484  fl".;  I,  480 if.,  and  his  earlier  view 
io  Dai  alU  lleeht,  153 ;  Ho^e,  Dai.  GerxehUmtten,  6G-7  ;  Stubbs,  (\)ntl.  ]{iM., 
I,  54-0 ;  .Schulie,  Reiehs-  unrf  ReehUgeteh.,  38:2-3 ;  Wnnikoeuig,  Frani.  .^(aalt- 
und  Recktsgeteh.,  I,  151 ;  Savigny,  Hi$l.  nf  Ihe  Roman  Law,  I,  198  fll 

•"Die  gnnze  (iericht^verfassiing  der  Lex  .Salicu  ergiebt  sich  aus  dem 
eia«m  Satz  :  Die  Gerichtahohcit  bt  Volkshoheit,  nicht  Konigshoheit  "  : 
Sohm,  Reielu-  und  GerichUver/.,  I,  101.  8ee,  however,  Fustel  de  Coulanges, 
Jnd.  PoL,  510,  note  2,  who  denies  that  the  mallus  was  a  popular  assembly. 
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But  (he  king  is  representeil  in  the  malliis  by  his  own  officer, 
the  siicclmro,  who  is  present  there  to  look  after  his  fiscal  inter- 
eats.'  Moreover  the  grafio  or  rnler  of  the  i>agus  of  which  the 
hiindrcnl  forms  a  part  may  attend  the  court  as  the  general , 
executor  of  its  decrees ;  but  neither  grafio  nor  sacebaro  pofl- 
sesses  any  deciding  [wwer.  The  grafio  like  the  sacelwiro  is  the 
king's  nomitiec,  and  they  occupy  analogous  positions  in  their 
respective  districts.  But  the  gnifio  discharges  the  various 
functions  of  a  general  administrator  of  the  law,  while  tlie 
sacebaro  is  epsentiaily  a  fiscal  agent.' 

Besides  the  ordinary  litigation,  the  niallus  is  employed  for 
certain  transactions  of  a  quasi  judicial  character  where  great 
publicity  is  required.  Thus  in  a  meeting  sjiecially  called  for 
the  purpose,  wcurs  tlie  symbolical  alienation  of  the  family 
property,  adfnfhamire,  M'hich  among  the  Germans  takes  the 
place  of  the  test^iment  or  adoption  in  the  appointment  of  an 
heir ;'  and  here  also  takes  place  the  ceremony  of  j-)aying  the 
reipwtta  the  relatives  of  a  widow  as  the  penalty  for  her  entering 
upon  a  second  marriage.*     But  in  the  case  of  the  adfathaiuire. 


'The  chapter  of  the  Lex  Sniica  relating  to  the  sacebaro  throws  little 
light  (in  the  chanu'ler  of  the  office:  Behrcnd,  Lex  Salica,  c.  64.  Cf.  Bobm, 
JUidui-  und  Oerichltitrf.,  74  ff.;  Waitz,  Dm  tdte  Rfcht,  UOff.;  Vafamm 
11,  .39  ff.  According  to  the  passage  of  the  8nlic  Law  cited,  only  three  i 
bnroncn  were  to  be  present  in  the  court;  hence,  it  is  oonclnded  that  more 
than  one  was  usinilly  appointed  for  each  hunilre<i.  The  word  seems  to 
mean  Maw  man,'  vir  lids,  emuae  foreruu:  MiiUenhofTB  glossarj,  in  Waiti, 
Dai  alte  lUchl,  292.     Cf.  (Jrimm,  ReehttaU.,  783-4. 

'Sohm,  RticJit-  und  Geriehltverf.,  93-99. 

•Behrend,  Lei  Saliea,  c.  46.  The  procedure  is  described  by  Waitr,  Dca 
alte  Rtrhl,  147-0.  It  bears  a  rcfemblance  to  the  Koman  niancipalory  will, 
in  the  later  period  when  a  third  person  as  familiac  emptor  ret-eired  ibe 
property  in  trust  for  the  heir.  Cf.  Si-hroeder,  OexhiehU  da  eheliehen  GtUer- 
Tttht»,\,  1.58;  Warnkocnig,  Fram.  SlaaU-  und  RechUgaeh.,  II,  443ff.  0»j 
the  derivation  of  the  word  wljaJhavxirt,  see  Miillenhoff's  glo««ary,  WaiUl, ' 
Dot  alte  Retkt,  277. 

•  Behrend,  ia  .Sa/i"«j,  c.  44.  Cf.  Wttiti, /)(M<i;«iJ<ieA«,  14&-7.  The  reipu, 
that  is  the 'bandgeld '  or  'ringgeld'  was  the  symbolical  penalty  paid  bjr 
the  bridegroom  to  the  relatives  of  a  widow  before  the  marriage :   Sohm, 
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and  possibly  also  in  that  of  the  reipiis,  only  the  preliminary 
pmc-eilurc  oociirs  in  tlie  spodal  meeting,  and  hence  the  transac- 
tion must  subseqiientty  he  carrietl  to  cocupletiori  in  a  regular 
maltiis;  but  the  ceirlenarius  presides  iu  the  spifial  just  as  he 
does  in  the  regular  assembly.'  It  is  in  the  ordinary  court, 
finally,  that  the  oeivmony  of  reniiunciug  the  ties  of  kinship 
takes  plat«.  He  wlio  will  separate  himself  from  his  family 
must  appear  there  l>efore  the  timngtnus  and  break  three  alder 
brauohes  over  his  head,  and  tiirovviiig  the  fragnieiiLs  toward 
the  four  points  of  the  compass,  diflare  that  he  thus  separates 
himself  from  the  oath,  the  inheritance,  and  all  legal  relations 
of  his  kindred.' 

We  now  turn  to  the  second  phase  of  development  during 
which  the  ancient  popular  organization  gixidually  falls  into 
decay,  chiefly  through  the  encroachment  of  the  central 
authority. 

The  zent,  ceutena,  or  vicaria*  of  the  Prankish  empire  occu- 
pies the  same  relative  [xisititm  as  a  judicial  subdivision  of  the 
state  as  did  the  hundrctl  of  the  Salic  law.  Although  a  union 
of  races  under  the  dominion  of  one  monarch  has  superseded 
the  stamm  as  the  highest  conception  of  the  slate,  yet  the  graf- 


D(u  RtrJtt  der  EhtvUitMung,  63-4;  Laboulaye,  Condition  des  Femma,  159  ff.  ; 
Wumkoenig,  FVnnt.  Slants-  und  Rechlmjefch.,  II,  239  f.;  Miillcnlio8''sgl<W8)ir7, 
Waitz,  D(u  aiU  Rtchl,  292.     Cf.  Griiuui.  ItechUtnlt.,  425-7. 

'  Waitz,  Daa  at(e  Redit,  146,  148. 

'"  In  tiiallo  uiite  lliuiiginuni  iiiiihiilnro  debet  et  \\A  tres  fuslis  aliiinus  super 
caput  euuni  frangere  debet.  Kt  '\\U»  per  qunttuor  fiartes  in  mallojaclare 
debet  ct  ibi  dicere  del>et,  quad  juranieiuo  et  de  herediuiteni  et  totaui  ration- 
em  illnrura  se  loUat":  Utliretid,  Ltx  Salita,  c.  (JO.  1.  tf.  also  Wailz,  Das 
atte  RtdA,  149. 

'Sohm,  Reich*- und  Geriehturtrf.,  I,  21301,  has  proved  that  n'rona  and 
rieariiu  are  identical  with  eenlma  and  cenlmariut.  Zent  is  probablr  a  pure 
German  word,  and  eentena  and  eentfnaritu  are  German  words  I^tiniie<l : 
Thudichuni,  19  f.;  Sohni,  219.  Variou*  fcirmx  of  the  word  liundrtii  also 
occur  in  dillerent  dialects:  liunCnri,  hundscliuft,  hondsrbaft,  hiinscbnft,  liun- 
naria ;  but  il  is  not  certain  tbnt  tbe;<e  ure  nil  used  fur  the  hundred  diTi.-.ion: 
Thudichum,  21  f.  Cf.  Urimm,  iJecAinoyt.,  632-3,  755-6;  Waitz,  Verfastungi- 
gaeh.,  II,  318  C 
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schaft  or  metliatized  volkersrhaft  18  still  retained  as  the  larger 
ailmiiiistrative  district.  Tlie  t<*rm  j)!igus,  with  its  German 
e<jiiivalent  pan,  is  used  indifferently  for  iMith  grafseliaft  and 
centena ;  and  so  the  latter  is  styled  the  'undergau'  as  distin- 
guished from  the  'gau  '  or  'great  gau'  over  which  the  count 
presides.' 

But  in  the  process  of  centralization  very  important  and  veiy 
interesting  changes  have  taken  place  in  the  lumflrcd  etinstitu- 
tion.  The  malltis,  during  the  Merovingian  era,  is  still  com- 
posecl  of  the  freemen  or  rachinehurgs  who  pronounce  judg- 
ment;* but  the  graf  has  superseded  the  centenarius  as  its 
presiding  officer.  The  ecntenariiis  or  vicar  is  no  longer  the 
headman  of  the  hundred  chosen  by  the  popular  voice :  he  is 
now  a  meit;  royal  bailiff  or  schultheiss  ap]>ointed  by  the  graf 
acting  as  the  king's  agent.  He  is  not  a  judge,  but  n  servant 
of  the  jiitlge.'  In  short  the  centenarius  is  degraded  to  the 
position  of  the  Salic  saccbaro  whom  he  has  displaee<l;  though 
the  sitcebaro  unlike  the  centenarius,  was  nominated  <liroetly  by 
tlie  king.* 

Finally  from  the  last  part  of  the  eighth  century,  the  mallus 
begins  to  lose  its  popular  character.  Only  in  the  two  or  three 
general  yearly  assemblies,  attendaur-e  upon  which  is  enjoined 


'  On  lhc>  ti»e  of  gan  ami  unlerj^a,  see  Thudiehum,  Gau-  und  Markverf^  9 
IT;  Solira,  Reich*-  und  OtrichUterf.,  I,  201  ffi,  74-9;  Waiti,  Verfat»u,ng»gt»eh, 
II,  .323  ff. 

'  Waitz,  Ker/iuBmnjsi/McA.,  II,  484  ff. 

'Sohm,  Reiehi-  xind  Gerielittveif.,  2.57.  VVaitz,  Vtr/agtungigaeh.,  II,  356  ff., 
however,  daiias  that  in  the  Merovinginn  period  the  hiinno  or  centeuariui 
WBH  still  an  elective  officer,  though  he  had  in  most  places  lual  his  poaition 
■8  president  of  the  mallus. 

'.•See  the  whole  subject  worked  out  froiti  the  sources  in  Sohm,  Rtiehn-  uiui 
Orriehtuver/.,  I,  140-272.  He  holds  tlint  thu  later  centennriuii  performed  the 
dulioH  of  n  gchttUhoM,  that  is  of  a  jiidleiul  executor  in  rriminiil  rases;  and 
that  the  ntiice  is  identical,  not  only  with  that  of  the  vicariiut.  hut  also  with 
that  of  the  trilninus.  See,  however,  Wiiitz,  VerfoMungigetch.,  II,  S47  ff.;  Ill, 
S;12  ff'.;  IV,  317  fl'.;  Manrer,  Einleitiing,  140;  Stadteeerf.,  I,  547,  whose  con- 
clusions difier  radically  in  many  particulars  from  those  of  Sohm. 
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by  imperial  authority,'  do  all  the  frwiiien  appear.  At  the 
ordinary  jiKlii-'ial  sessions  few  besides  tlie  iiiterestetl  partie**  are 
usually  pi-esent ;  and  the  meetings  take  place,  not  as  of  old  in 
the  open  air  on  the  maloberg,  l)iit  within  the  walls  of  a  build- 
ing, a  court  house,  erected  there  for  the  purpose.  Moreover, 
throughout  the  greater  part  of  the  empire,  the  freemen  oease 
to  act  as  judges.  The  raehineburgii,  hitherto  selected  from 
the  body  of  suitors  as  occasion  recjuired,  are  now  supersetled 
by  the  gcnbhii,  a  kind  of  ]irofessional  jurors  or  assessors, 
appointed  for  the  entire  grafschaft  by  tiie  otiunt  or  the  impe- 
rial missus  with  the  assent  of  the  people,  and  holding  office 
for  life.  From  the  whole  body  of  scabini,  whose  number  is 
unknown,  certain  members,  usually  seven  jis  in  the  eiLse  of 
the  raehineburgii,  are  selected  to  sit  with  the  count  in  each 
hundred  court  of  his  gau ;  and  they  are  sworn  to  render  no 
unjust  decision.  But  in  Saxony  and  some  other  German 
lands,  the  "good  men"  or  "neighbors"  still  continue  to  jjass 
judgmeiit  in  the  ancient  manner.' 


'  The  capitulary  of  769  requires  everyone  to  attend  the  mallus  twice  each 
year — in  ntitiimn  iind  spring:  CSipit.,  c  12,  Walter,  Carp.Jur.  Grrm.,  II,  5o. 
Later,  altendance  on  tliree  meetings  waa  required  :  Waitz,  Ver/oMungtguch., 
IV,  308,  note  2. 

'&a6iniM  §eemg  to  mean  "one  who  judges  or  ordains,"  from  tea/an,  acbaf- 
fen,  e(|iialling  orJinare,  deeemere:  Grimm,  lUehOuilt.,  776,  768;  Wailz,  Ver- 
fcu»ungegt»eh.,  IV,  326,  note  3.  By  the  capitulary  of  803  the  appuinlment  of 
BCabini  was  given  to  the  niisai :  OipU.,c  3,  Walter,  Onrp.Jur.  Germ.,  II,  181. 
The  capitulary  of  809  reipiircs  them  to  be  nominated  by  the  count  and  peo- 
ple: Walter,  II,  234.  But  later  it  was  enacted — "  ul  miiiai  uostri  ubieumiue 
malos  scabineos  inveniunt,  eiciant,  et  totius  populi  concensu  in  loco  eorum 
bonos  cligant.  £t  cum  electi  fuerint,  iurare  fiiciunt  ut  scienter  iniusti  iudi- 
care  non  debeant:"  Oapit  829,  c.  2,  Walter,  II,  .'J.S2.  How  many  were  nomi- 
nated for  each  graflschaft  is  uncertain ;  and  while  i^even  seem  usually  to  have 
been  selected  for  a  particulur  session,  in  practice  the  number  greatly  varied. 
On  the  whole  subject  see  Waitz,  Vafatsmiyiigctrh.,  IV,  32.5  ff. ;  Wnrnkoeni>!, 
Fraiis.  SlaulK-  und  RecliUgath.,  I,  150  ff.;  Rogge,  Dan  Qeriehltmtten,  74-&; 
.Schulle,  Heidi*-  und  Reehhgtich.,  382-3.  Savigny,  Hut.  of  Soman  Lair,  I, 
217  ff.,  holds  that  the  scabini  only  lightened  the  duties  of  the  6ant  Aoini'iiM  or 
trcemen  who  might  still  act  with  the  former  as  judges;  and  this  is  true  fur 
some  places.    Cf.  Wail*,  IV,  339. 
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Ill, — The  Old  English  Hundred. 

(a). — The  Primitive  Congtitution. 

Almost  no  trustwortliy  informution  exists  as  to  the  origin 
of  the  hundred  in  Britain.  It  is  remarkahle  that  here  as 
elsewhere  its  primitive  history  must  be  pieced  together  from 
a  few  oliM'ure  refercn<3es  in  the  early  codes  which  take  for 
granted  a  knowledge  of  the  institution  and  make  no  attempt 
at  systematic  explanation.  The  hundred  is  first  mentioned  in 
the  laws  of  Ead^ar,'  where  it  appeara  as  a  geograpliical  area' 
eMiphjyed  as  tlie  unit  of  the  judicial  and  peace  administration; 
and  shortly  thereafter  we  learn  that  it  is  a  tsuhonlinate  division 
oi"  the  shire.  But  it  is  probable  that  the  institution,  if  not  the 
name,  existed  from  the  earliest  Teutonic  settlumcnt  in  England.' 
On  the  authority  of  William  of  Malmsbury  its  ci-eation  ia 
j>o|iularly  ascribed  to  Aelfred  ;*  and  while  this  cannot  be 
lit(^rally  trne  in  the  sense  intended,  there  is  reason  to  believe 
that  alxmt  the  beginning  of  the  ninth  century  there  may  have 
otfurred  something  like  a  rearrangement  of  the  administrative 
divisions  of  the  kingdom.  For  in  England,  just  as  among 
the  Franks,  the  empire  arose  through  the  proce-s  of  uniting 
or  mediatizing  tribal  states  and  larger  kingdoms  which  had 


'  Enagar  (A.  D.  9.59-976),  OontlU\Uio  de  HundndU:  Sclimid,  Gaetxe,  182 
ff.:  Thorpe,  Ant.  Latn,  I.  258  fl'. 

'That  it  was  terriloriiil  is  proved  by  Eadgnr,  I,  5,  where  it  is  stated  that 
tlie  track  of  cattle  may  he  piirsiie<l  from  one  hundred  into  another;  Thorpe, 
Anc.  Law,  I,  201.    Cf.  Creasy,  HUt.  of  Eng.,  I,  169. 

'  But  among  the  Siixona  of  llie  Continent,  as  aUo  among  the  Frisians,  the 
name  hundred  doeH  not  appear;  still  it  is  not  improbable  that  the  insititution 
anil  even  the  name  may  have  existed,  though  no  record  of  the  fact  is  pre- 
served. The  numerical  designation  may  have  been  entirely  supplanteil  by 
gau  :  K.  Maurer,  Krii.  Veb.,  I,  7.'>-79.  Slubbs,  QmiU.  Hut.,  I,  oti,  regards  the 
»l>scnce  of  the  hundred  among  the  Saxons  as  "  presumptive  evidence  of 
eujierior  simplicity  of  orifaniiation."     Cf.  Waitr,  Verfn»mnyiige»ch.,  1,  1S3. 

'The  paasaE^e  from  William  is  quoted  by  Stubbs,  Cb>u(.  Ilitt.,  I,  99,  note  1. 
Cf.  K.  Maurer,  Krit.  Utb.,  1,85;  Schmid,  Ge$eUe,  613. 
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tliemselves  been  similarly  eoiuposed.  So  that  it  is  not  improba- 
ble, that  when  the  liist  of  the  so-calIe*l  heplardiic  kingtloms  had 
been  brought  under  the  West  Saxoii  supremacy,  the  primitive 
volkcrsehafteu  and  their  subdivisions  were  uniformly  chosen, 
so  far  as  practicable,  as  the  administrative  districts  of  the  united 
monarchy.  In  other  words,  while  the  volkerschaft  became 
a  shire  or  gau  and  the  original  gau  or  hundred  became  an 
undergai],  the  hepfarchie  stamm  kingdoms  were  ignored.' 

It  is  in  the  laws  of  Eadgiir  also  that  mention  is  first  made 
of  the  wapentake,  an  organization  found  only  in  connection 
with  the  Anglian  shires.'  Moreover  the  name  is  of  Standi- 
navian  origin,  and  seems  to  have  reference  to  the  touching  of 
the  arms  of  the  lo<-si!  magistrate  in  recognition  of  his  authority.' 
It  is  tlicrefore  probable  that  the  institution  was  introiluocd  into 
England  by  the  Danes  ;  and  scholars  have  hitherto  regarded 
it  as  merely  an  efjuivalent  for  the  hundred  of  the  southern 
shires.  But  the  rerent  investigations  of  Canon  Taylor  have 
raised  serious  doubts  as  to  the  correctness  of  this  view.  He 
shows  that  the  evidence  itf  Domesday  goes  to  prove,  if  indeed 
it  does  not  completely  demonstrate,  that  the  waj>entake  was  an 
administrative  district  coraj)rtsing  jast  throe  hundreds.  Thus 
he  is  able  to  name  tiie  tliree  hundreds  of  each  of  the  six  wajien- 
takes  of  the  east  riding  of  Yorkshire;  and  while  tliis  can  not 


'  Cr.  Henry  Admna,  the  Anglo-Saxon  Cburii  of  Law,  Eiaayt,  6  S. ;  and  Chap. 
VI,  m,  (a),  below. 

Tlic  question  of  the  numerical  signiftmnccof  the  term  hundred  han  already 
been  discussed  ;  but,  on  the  theory  tliut  each  of  the  English  hundreds  com- 
priiied  a  hundred  hides,  see  further,  Pearson,  UuL  Mapt,  28  f.,  67;  Ellis, 
Int.  to  Domaday,  184;  Schmid,  Qatlx,  614;  Dialog.de  Seac,  c.  17:  Select 
Charten,  209;  Slnbba,  Oarul.  But,  I,  99;  Taylor,  Wapentalei  and  Hundred*, 
Domaday  Sluditt,  I,  70,  76. 

•  Eadgiir.  IV,  6 :  Sclimid,  Geseize,  196,  672.  Wapentakes  formerly  existed 
in  theshiresof  York,  Leicester,  Rutland,  Derby,  Northampton,  nuckinghom, 
Lincoln,  and  Nottingham;  and  they  are  still  found  in  York  and  Lincoln: 
Sstubbg,  OmiiL  Hut.,  I,  96 ;  Taylor,  Wapenlaia  and  Hundreds,  Simlia:,  I,  68, 76. 

•See  the  celebrated  passa^  of  the  Leget  Ed.  Conf.,  30:  Sclimid,  Getltt, 
607-8,  where  the  ceremony  of  touching  the  lance  of  him  who  has  accepted 
the  praefeeturam  wapmtagii  is  described.     Cf.  Skeat,  Elymolog.  Diet,  695. 


266     EvoluHon  and  Decay  of  Vie  Hamlred  Organism. 

be  done  in  all  cases,  the  ratio  of  the  i^gregate  number  of 
wapentiikes  to  that  of  the  hundi-etls,  or  the  triple  area  of  those 
nicxlern  hundreils  which  answer  to  Domesday  wapentakes,  in 
some  .slrir<si,  renders  it  extremely  probable  that  an  arninge- 
ment  of  the  hiiitdrerls  by  threes  in  the  wapentake  constituted 
the  rule.'  The  Canon  goes  further  and  ventures  to  point  out 
the  original  ohj(>ot  of  the  new  organization.  "The  wapentake 
seems  to  have  been  the  unit  on  which  the  navlpktut  or  ship- 
money  was  levied.  We  learn  from  the  Saxon  Chronicle  that 
in  1008  Ethelred  ordered  that  a  ship  should  be  furnished  by 
every  three  tiimdred  hides,  and  Edgar's  charter  to  the  Bishop 
of  Worcester  directed  that  every  three  hundretls  should  fur- 
nish one  seypfylled  or  navipletio,  from  which  Bishop  Stubbs 
infers  'that  every  three  hundi-e<ls  wore  liable  to  be  called  on 
to  furnish  one  ship.'  Hence  the  wapentake,  coiitjiiuiiig  three 
old  hundreds,  each  of  a  hundred  hides,  was  the  unit  of  assess- 
ment for  the  naval  defence,  just  as  the  old  hundnnls  had  lieen 
the  units  for  the  military  defence  of  the  kingdom."^ 

Therefore,  for  a  time  in  the  Danish  shires,  hundreds  and 
wapentakes  co-existed  for  distinct  functions.  "The  hundred 
moots  may  have  continued  to  meet  lor  civil  purposes,  tiiough 
they  were  superseded  for  purfmses  of  military  defence  by  the 
wajK'ntake'?.  Thus  the  hundreds  became  subordinate  to  the 
wapentakes,  which  gradually  replaced  them  lor  all  pur- 
pose'i."' 

The  head  officer  of  the  hundred  ia  the  hundred  ealdor'  or 


'Thus  ttocordinsj  to  Domesday,  Linonin  li»d  twenty-eijjht  wapentakes  and 
eighty-four  hundreds — a  ratio  of  one  tii  three;  and  tlie  average  number  of 
square  miles  in  each  of  the  six  mo<lern  hundreds  of  Leicester  is  1S(5 — fully 
three  times  as  large  as  in  the  average  hundred  of  other  shires:  Taylor, 
Wnptnlahei  and  Hundred*,  Studies,  I,  73-5. 

'Taylor,  M'apenJaten  and  lln-ndredx,  Sludie»,  I,  76;  Stubbs,  Const,  HitL,  I, 
105,  99. 

'Taylor,  Wapentaka  and  Hundrtdt,  Studiet,  I,  71.  However  in  Derby, 
Kottinghnm,  Rutland,  and  Leicester  the  Domesday  wapentakes  are  now 
called  hundreds,  though  in  area  they  are  really  wapentakes. 

*Kadgar,  IV,  8,  10:  Scbmid,  OtKlte,  190. 
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liuntlicclraan,'  but  whether  he  is  elected  by  the  freemen  or 
nominated  by  the  king  is  uncertain.* 

As  an  the  Continent,  the  hundred  is  employed  chiefly  for 
ludk-ial  |>»n'|>oses.  Its  assembly,  the  hmidrt-dgemot,  is  a 
representative  body  composed  of  the  parish  priest,  the  reeve 
j  and  four  best  men  from  each  township,  together  with  all 
I  lords  of  land  or  their  stewards.*  The  hundredgemot  is  in 
a  peculiar  sense  the  ordinary  court  of  the  freemen.  Here 
all  suits  niiLst  first  be  heard  before  they  may  Ije  carried  to  the 
shirenioot  or  before  the  Icing.*  Tlie  court  meets  nioiitiily,  and 
exercises  jurisdiction  in  all  suits  civil  and  criminal,  voluntary 
and  ctintentious.  Like  the  mallus,  it  also  witnesses  the  trans- 
fer of  lands.'  In  theory  all  the  suitors  are  judges.  But,  as 
in  the  case  of  the  Prankish  rachineburgii,  the  decisions  are  not 
usually  rf-udcrcd  by  the  whole  body.  For  this  purpose  they 
are  represented  by  the  "  twelve  senior  thegns,"  who  remind 
ns  of  the  .seven  who  sat  as  representatives  of  the  rachineburgii 
in  the  nialliis.  However  the  mode  of  apjxiintment  and  the 
term  of  service  are  entirely  unknown.  Bishop  Stubbs  conjec- 
tures that  in  some  cases  they  may  have  been  "  like  the  scabini 
or  shuffi'M,  a  fixinl  liody  holding  their  appointment  for  life; 
or  like  the  lawmen  of  Lincoln,  the  hereditary  owners  of  sac 
and  soc  in  the  territory  ;  or  chosen  merely  for  the  occasion."  * 
And  he  thinks  further  that  they  may  be  identical  with  the 
twelve  thegns  of  the  wapentake  who  by  the  laws  of  Aetiielred 
are  directeil  to  join  themselves  with  the  reeve,  and  "swear  on 
the  halidome  which  shall  l)e  put  in  their  hands,  that  they  will 


>  Eadgnr,  I,  2,  4,  5:  Schmid,  OeMlze,  182,  184. 

'Stubbs,  Cowil.  Hitl.,  I,  102.  There  was  aliio  a  gerefa  in  the  wapentake: 
Aethel.,  Ill,  3:  Schmid,  OeieUt,  212. 

'Hen.  I,  vii,  4,  7j  11,  2:  Schmid,  OcmIk,  440,  457;  Stubbg,  ContL  HiiL, 
I,  102-3. 

*Aethelst.,  II,  3;  Eadgar,  III,  2;  Canute,  II,  17,  19:  Schmid,  Ouet»e,  132, 
189,  281.     Cf.  StuWw,  annl.  Hist..  I,  104. 

'Stubbs,  Coniit.  Hitl.,  I,  104;  Eadgur,  I,  7:  Schmid,  GeicUe,  184;  Wuiti, 
Ver/auunyiuiaeJi.,  IV,  333. 

•Cbtut.  HiU.,  I,  103. 
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accuse  no  innocent  man,  nor  conceal  any  guilty  one;"*  also 
with  the  twelve  witneases  of  the  laws  of  Eatlgar  "  before  whom 
all  liargains  and  sales  arc  to  be  transacted."'  Moreover  he 
suggests  that  they  are  the  prototype  of  the  twelve  legal  men 
of  the  hundreil  "who  are  directed  in  the  Assize  of  Cbrendom 
to  act  as  part  of  tlie  grand  jury  before  the  judges  in  Eyre,  and 
who  play  so  irajwrtaut  a  part  in  the  legal  reforms  of  Henry  II 
and  his  ministers." ' 

Without  doubt  the  primitive  hundredgemot,  like  tlie  mal- 
lus,  was  held  in  the  opea  air,  on  a  hillock,  at  a  fortl,  under  the 
spreading  branches  of  an  oak,  or  on  some  other  convenient ' 
spot  chosen  especially  for  the  purpose  •/  and  it  is  not  improb- 
able that  it  was  presided  over  by  the  humlredman  nominated 
by  the  voice  of  the  freemeu.  But  during  historic  times  it  is 
doubtful  whether  the  hundreilman  wa.s  president  of  tlie  court. 
The  ancient  democratic  constitution  was  already  falling  into 
decay.  The  huadreils  were  themselves  passing  into  the  hands 
of  the  great  lords,  thus  becoming  the  foundation  of  tiie  later 
liberties  or  manors;  and  it  is  possible  that  the  lord  or  his  | 
steward  may  have  acted  as  cliairman  of  the  gemot.* 

But  the  luindred  wjis  not  exclusively  a.  judicial  organiza-  I 
tlon.  When  taxation  began  under  Aethelred,  the  hundi-eds,/ 
in  groups  of  three,  were  made  the  area  for  levying  the  ship- 
money  ;  and  this  area,  ns  we  have  seen,  was  probably  called 
a  wajHjiitake  in  the  Danish  shires.  Long  Iw^fore  this  lime  the 
sheriff  may  have  accounted  to  the  crown  for  the  profits  of  the 
hundre<],  whatever  they  might  Im."     Besides  it  is  worthy  of 


'Stubbs,  Oatut.  Hitt.,  I,  103.  Cf.  Aethelred,  III,  3:  Schmid,  Oaette,  212; 
Thorpe,  Ane.  Laid,  I,  294. 

'Kadgar,  IV,  3-6:  Schmid,  Oesrtee,  196;  Thorpe,  Ane.  Lam,  I,  274. 

'Slubbg,  Oatul.  HiU^  I,  103.  The  text  of  the  Assize  is  contained  in  his 
Stl«i  Charten,  143. 

'On  the  open-air  meetings  of  the  hundred  and  their  hite  Biirvivnl,  see 
Gorame,  PrimUivt  Fotk-Moolx,  104-12,  214-23;  Taylor,  WurJi  and  Phees, 
197. 

»Cf.  Stubba,  Cotut.  Huri^  101-2,  106. 

•Stubbs,  CoTul.  Hint.,  I,  105. 
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note,  that  after  the  Conquest  it  continued  to  be  employed  as  a 
fiscal  unit.' 

The  hundred  was  also  used  as  the  unit  of  the  police  admin- 
istration. The  hundrednian  was  the  direct  pretlecessor  of  the 
Norman  high  constable ;  and  to  him  in  connection  with  the 
town  constable  or  tithinj^man  the  maintenance  of  the  jieaoe 
was  jMirticularly  entnisteil.'  The  celebrated  eonsliUUio  de 
htmdrediti  of  Eadgar  is  largely  concerned  with  the  pursuit 
and  punishment  of  thieves.  In  case  of  new!,  the  hundred- 
man  is  to  be  infornietl  of  the  thell,  he  shall  make  it  known  to 
the  tithingmen  and  all  shall  go  forth  where  God  directs  to  do 
justice  upon  the  transgressor.' 

(6). — Disaoluiion  of  the  Organitm. 

After  the  Norman  Conquest  the  hundred,  like  other  local 
bodies,  seems  to  have  fallen  into  decay;  but  it  was  restored  by 
Henry  I,  "as  in  the  time  of  Eilwani  the  Confessor."*  The 
presiding  officer  henceforth  is  usually  the  bailifi",  appointed  by 


'This  ia  seen  in  several  wajs.  1.  Amercementa  were  aonictiinea  tnade 
by  hundre<ig  even  when  the  latter  were  pnrta  of  u  barony :  Pnlgrave,  Oom- 
momceallh,  II,  351;  Stiibba,  ConM.  llutt,  I,  102,  mite  2;  und  Kec  example*  in 
Madox,  Hint,  nf  Ex.,  374,  303,  etc.  2.  The  boniiif^liN  were  let  at  fee  farm, 
and  the  larger  Iwroiighe  were  really  hundredti  or  groiipn  of  liiindrvtlit,  3. 
It  18  probable  that  the  sheriff  got  in  the  fertn  of  the  ahire,  at  least  in  part, 
by  hundreds. 

'  Kemble,  Saxont,  I,  255  ff. 

■Thorpe,  Ane.  Law,  I,  250;  fidtri  Chnrlem,  6H.  On  the  old  Kngliiih 
hundred,  see  further,  Halgrave,  OtmnumieenWi,  I,  Chap.  Ill ;  fhilliiM,  Any, 
Sax.  Reehltgttch.,  82,  170;  Hallani,  MiddU  Agtt,  II,  20o  fl. ;  tinrlit,  fiUf- 
govemmaU,  II,  17  ff. ;  Cbfut  Hulory,  I,  tt,  47-50;  Crciuy,  //iW.  '/  England, 
I,  1S8-9,  179,  320;  Bame«,  OriV/in  nf  Humdrtd  ami  TUhing:  JvurmI  of  lirit. 
Arth.  Aiaodation,  1872;  p'rcenian,  ynrmim  Omilut>i,  I,  (Ml;  Taiiwcll-I.ang- 
mead,  Coiul.  Hii*,  ltV-17,  37. 

For  an  excellent  diacunion  of  the  >|aeMion  of  iha  conatittillonal  |Kaiilinn 
of  the  han<lre<l  an  cooiparcd  with  tliac  of  the  town,  ■••  Prof.  AUvn'*  TVnm, 
Tawnihip  and  Tithing. 

«Stabba,  Selai  CAorter*,  lOa-4. 
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the  king  or  the  lord  of  the  franchise:  for  the  hundred  rapidly 
passes  into  tlie  hands  of  the  territorial  ruagnatfs.'  But  the 
primitive  caldonuan  still  survives,  as  late  at  least,  as  the  reign 
of  Edwar»l  I ;  and  it  is  remarkable  that  he  now  appears  as  the 
elwted  representative  of  his  district  in  the  shiremcwt.'  How- 
ever the  most  important  officer  of  the  mediaeval  hundred  ia 
tlie  constable,  who  ia  first  mentioned  by  that  name  in  the 
statute  of  Winchester,  1285;  and  who,  from  the  early  yeara 
of  Edward  III,  is  usually  style<l  the  "high  eonstiible"  as  dis- 
titiguiwiied  from  the  "  petty  constable  "  of  the  township.  He 
IB  the  peace  magistrate  of  the  district  chosen  by  the  freemen,* 
and  may  therefore  be  regarded  as  the  successor  ot"  the  elected 
ealdornuin,  surviving  side  by  side  with  the  appointed  bailiti"; 
just  as,  in  a  much  earlier  jveriwl,  tlie  sarebaro  of  the  Prankish 
king  sat  with  the  elected  centeiiarius  in  the  mallus,  thougli  the 
English  bailifl',  unlike  the  saeebaro,  is  president  of  the  moot.* 
From  the  time  of  Henry  I,  the  hundred  possesses  two  courts : 
the  lesser  or  monthly  court,  in  whicli  the  bailiff  presides  and 
the  suitors  themselves  are  judges;  and  the  great  court  of  the 
hundred,  known  eventually  as  tlie  sheriff's  tourn  and  leet.' 
The  business  of  the  leaser  or  popular  boily  consists  almost 
wliolly  of  the  collection  of  small  debts.'  On  tlie  other  hand 
the  tourn  is  an  itinerant  branch  of  the  county  court,  held  twice 
a  year  by  the  sheriff  in  each  hundred  of  tlie  shire.    It  possesses 


'Sttibbs,  Oonnt.  UU.,  I,  400.  The  hunilrcci  rolls  sliow,  that  after  tha 
hnn<ire<is  {>ne8«l  Into  private  !iaiii]!i,  the  builifTe  often  exercised  juri^lii'tion, 
chieiJy  a»  a  nieatui  of  extortion:  Stephen,  Hitt.  of  Criminal  Law,  I,  130-2. 

'The  elective  ealdornian  cxLited  in  hJHrex  and  probably  elsewhere:  Pal- 
grave,  CuinmOHteealth,  I,  63.i;  II,  .361.  Cf.  Lega  Hen.  I,  c.  VIII,  1:  Sclimid, 
Oegelte,  440;  also  extracts  from  hundred  roUii  in  Stiibbs,  Cbiuil.  Jli-ti.,  I,  102, 
note  2. 

*  Later  the  high  constable  was  usually  appointed  by  the  quarter  aewions. 
There  were  often  two  for  each  liun<lrc<l:  Cineist,  Sel/govemmenI  (1S71),  441. 

'On  the  high  constable  see  I<aml)nrd,  Didia  of  Ooiutabla,  b  ff. ;  Uneist, 
Selfgntrnmrnl,  II,  60;  edition  of  1871,  441  ff. 

'/rfjirj  Hm.  J,  c.  VII,  4;   VIII,  1 :  Schniid,  Otatlae,  440-1. 

'Slubbii,  OaH$L  HitL,  I,  398  ff. 
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an  iniportaDt  criminal  jurisdiction,  and  is  especially  entrusted 
with  the  view  of  frankp!e<lge  and  the  general  maintenance  of 
the  peace.' 

For  sometime,  therefore,  subsequent  to  the  reign  of  Henry 
I,  the  humli-eil  courts  retained  their  ancient  diameter  as  fe)lk- 
moots;  but,  after  the  bcgitiniug  of  tiie  tliirteentli  centurj',  they 
fell  rapidly  into  decay.  Tiie  sheriff  lost  his  criminal  jurisdic- 
tion in  the  tourn,  and  (he  ovei'sight  of  the  pence  administration 
passed  into  the  hands  of  the  justi<'cs.  Snitore  refused  to  attend 
the  sessions ;  and  various  chisses  of  persons  were  excused  from 
attendance  by  statute.'  Several  efforts  were  made  to  reinvig- 
orate  the  decaying  organization,  for  example,  under  Henry  III 
and  Edward  III ;'  and,  even  as  late  as  Eilward  VI,  it  was 
enaeted  that  the  '  coiuity  courts ' — as  the  hundred  courts  are 
here  called — should  be  held  montldy  and  not  every  six  weeks, 
as  it  seems  liad  been  the  practice.* 

But  every  attempt  to  stay  the  dissolution  of  the  hundred 
failed ;  and  the  institution  has  now  but  a  nominal  existence. 
Until  1841  the  high  constable  continued  to  collect  the  county 
rate;  but  in  18G9  the  office  was  perraissively  abolished  ;°  and 
so  the  only  surviving  importance  of  the  linndred  is  its  liability, 
under  the  act  of  1827  and  various  subsequent  statutes,  "to 
make  comjicnsation  for  damage  done  by  rioters  within  its 
limits."  And  even  this  requirement  is  practically  a  dead 
letter.* 


"  Qneist,  Sdfgov.,  II,  28  ff. ;  Stephen,  IliaU  of  Crim.  Law,  1,  65. 

•The  statute  of  Merton,  l'2'M,  allowe*!  frttnien  to  appear  by  attorney  in 
local  courts;  and  by  the  Stutiite  of  Marlborough,  12(i7,  all  above  the  rank 
of  knights  were  excused  from  attendance  on  the  tuurn:  Stubbs,  Qmit.  HuL, 
II,20d-«. 

'Sec  extracts  from  the  Btatutes  in  Toulmin  Smith,  Lotal  Oovemmml, 
219-20.    Slubb8,Cbn«<.  yyirt.,  II,  382. 

'Toulmin  Smith,  Loeul  0ml.,  221. 

°The  quarter  sessions  may  discontinue  the  office  ofhigh  constable  in  any 
hundred  uf  liie  county  when  they  think  projicr:  P.  V.  Smith,  IdUt.  of  Eng. 
but.,  107;  Chalmers,  Load  Govt,  40;  Gneist,  Setfgov.  (1871),  442  ff". 

•Chalmers,  Loeat  Govt.,  18;  lineisl,  Selfyor.  (1871),  34a,  note.  See  the 
table  of  hundreds  aa  arranged  in  nhires,  1851 :  76.,  82-3, 
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IV. — Rise  and  Decay  op  the  Hundred  in  the 
American  Colonies. 

(a). — The  Name  Hundred  in  Maine  and  T'lr^'nio. 

When  EnglisL  colonization  of  America  began  in  the  seven- 
teenth  century,   the   hundred   constitution  was  already  far 

advant«<l  iu  process  of  di.s.solution.  In  New  England  the 
town  struck  vigorous  root;  and  this  form  of  lo<»I  government, 
in  oo-operation  with  the  shire  for  certain  purposes,  seemed 
adecjuate  to  the  political  requirements  of  the  new  settlements. 
The  history  of  the  hundred  in  the  northern  colonies  is  little 
more  than  the  history  of  a  name.  The  Council  for  New 
England,  as  we  have  seen,'  oontempliited  the  division  of  their 
domain  into  baronies,  counties,  hundreds,  and  manors;  but 
the  sciienie  was  never  carried  out.  Sir  Ferrliuando  Goi^es 
seems  to  tell  us  that  he  actually  divided  liis  jurisilietion  in 
Maine  into  eight  counties  or  bailiwicks,  and  these  again  into 
"sixteen  several  hundreds."  These  hundreils  stood  in  a  definite 
relation  to  the  parishes  and  tithings  which  were  instituted 
"as  the  pfjpulatioti  did  increase  ami  the  provinces  were  in- 
habited." Thus  each  hundred  was  to  have  two  head  constables 
assigned,  and  every  parish  one  constable  and  four  tithingnien. 
The  tithingraen  were  to  account  to  the  parish  eiinstable  for  the 
demeanor  of  the  hoiiseholJors  witliin  their  respective  tithings, 
and  the  parish  constable,  in  turn,  was  expectetl  to  make  a  similar 
report  to  the  head  constables  of  the  luiudre<l,  "who  shall  pre- 
sent the  same  to  the  lieutenant  and  justices  at  their  next  sitting 
or  before  if  cause  require."  Here  we  have  an  ideal  system  of 
fraiik[>le<lge  or  geMuminfljiirgschaft  which  probably  never  existed 
in  such  symmetry  anywhere.  And  it  is  not  unlikely  that  Sir 
Ferdinando  means  simply  to  say,  that  he  has  drafted  a  "paper 


'Chap,  ni,  v. 
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constitution  "  of  this  cliaracter,  possibly  as  an  induoement  to 
immigration.* 

In  Virginia  the  county  and  parish  eventually  absorbed  all 
of  the  fiinctions  of  local  government.  But  in  the  early  records, 
before  the  county  was  instituted,  *  hundred'  is  employe«l  co-or- 
dinately with  '  plantation '  and  'parish '  for  the  great  estates  or 
scattered  settlements  established  after  the  foundation  of  James- 
town. Accordingly  in  1619,  when  the  first  assembly  of  bur- 
gesses was  called,  side  by  side  with  the  representatives  of  the 
*  cities,'  '  plantations,'  and  '  gifts,'  appeared  two  burgesses  for 
each  of  three  'hundreds."  In  like  manner  burgesses  for 
various  hundreds  were  returned  to  several  later  assemblies 
previous  to  1634,  when  the  shire  was  adopted  as  the  area  of 
representation.' 

The  Vii^inia  hundred  had  no  organization,  unless  indeed 
the  "commander  of  plantations  "  may  be  regarded  as  identical 
with  the  ancient  hundredman.  The  commander  was  ap}K)inted 
and  commissioned  by  the  governor,  and  performed  various 
military,  police,  and  even  judicial  functions.*  Again,  only  in 
a  restricted  sense  can  the  hundred  be  rqgarded  as  the  election 


'  The  knight  U  confusing  in  hia  uae  of  lenses.     See  hia  Deteription  of  Nob 
EngUind  in  J  Man.  Hint.  Coll.,  VI,  83-6.     Cf.  Chaji.  Ill,  i. 
•Fo,  CM.  Recordt,  9-10. 

•HeninK,  SOihiUo,  I,  147-9  (1629),  153-4  (1631-2),  178-fl  (1682).  2(»-« 
k  (1632-3),  224.  Cf.  Ingle,  Lotal  Intt.  of  Va.,  45.  Representativei  from 
['parishes'  are  fint  mentioned  in  Feb.,  1631-2:  the  "  Upper"  and  "Ixiwer" 
rishes  of  Elizabeth  Citjr:  Heoing,  I,  154.  Theae  are  called  'partea'  io 
ri629-30:  Ib.,1,  149. 

'Hening,  Slaluta,  I,  12o,  I'.'O,  127,  131.     Tlie  rommnndvr  wnx  alw  re< 

quired  to  take  the  cenuu  [lb.,  174-5),  and  race  that  thn  peuplit  ullend 

church  (76.,  144).    Cf.  Cooke,  Virijinui,  Ul.     Mr.  Ingle,  himt  liulihilumt  of 

Va.,  46,  seems  to  doubt  wlielher  there  is  any  annlojfy  brtwern  llio  ixim- 

mander  and  the  hnndredinan,  l>ecnu«e  the  forniiT  won  iin  uppniHttit  utid  not 

an  elective  officer.     But  it  io  hv  no  nii-ann  I'l-rtnin  timl  the  huii(lri«liiian  of 

the  laws  of  Eudgar  was  chosen  l>y  the  iKHiplc.     (.'■{.  HuMm,  (hntt.  Hint.,  I, 

,102-3.     Perhnjis  the  prolotr|io  of  the  wjniriiunih'r  in  Ihc  Imilill'  of  ilu-  Nor- 

Ban  hundred  ufter  it  bwame  a  manor;   but  the  olHoa  of  biilliir  ia  a  dilFor- 

entiated  form  of  the  office  of  hundredman. 

18 
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district ;  for  tiie  name  is  but  one  among  several  descriptions 
of  the  settlementa  from  which  the  early  burgesses  wore  sent. 
It  would  seem  that  if  any  common  technical  designatiou  were 
recognized  for  the  representative  unit  as  such,  at  least  in  1619, 
it  must  have  Iwen  borough} 

[b). — The  Hundred  in  Maryland. 

Almost  from  the  vorj'  first  settlement  in  Maryland  the  liun- 
dred  became  an  important  and  vigorous  k>eal  oi^nization, 
taking  the  place,  in  some  measure,  of  the  township,  and  dis- 
charging functions  which  it  had  long  ceased  to  perform,  or 
never  had  performed,  in  the  motlier  country.*  It  was  proba- 
bly tlie  first  local  division  establisJied  in  the  province.  In  the 
minutes  of  the  assembly  which  met  at  St.  Mary's,  January, 
1637/8 — the  first  assembly  whose  records  have  been  pre- 
served— the  freemen  not  summoned  by  special  writ  are  men- 
tioned accfjrding  to  the  resjiective  hundreds  in  which  they 
resided;*  and  in  the  same  minutes  the  word  "county"  first 
appears.* 

'"Counties  were  not  yet  laid  off,  but  they  elettcd  their  repr^entntives 
by  townships.  So  (hat  the  boroughs  of  Jamestown,  Henrico,  Qeriuuda  Hun- 
dreds, and  the  rest,  each  sent  their  niembers  to  the  aasembly.  And  hence 
it  is,  that  our  I.ower  House  of  Assennlily  was  (irst  called  the  House  of  Bur- 
gesses:"  Stilh,  i/w/.,  ItiO.  Cf.  Hening,S(<ilu«'j<,  I,  119-20;  Va.  tU.  Ree^  il. 
In  1610,  the  name  hundred  may  already  have  l>een  customarily  used  for  the 
actual  village  or  collection  uf  houses,  rather  than  for  a  whole  estate  or  dis- 
trict. Cf.  Ingle,  Ijocal  Iiuil.  of  Vol.,  44 ;  and  on  the  whole  subject,  Burke, 
Hut.,  I,  202-3;  Beverley,  HuU.,  37;  Doyle,  Eng.  Colonia,  I,  168  f.;  Chon- 
ning,  Town  and  Cbunty  OovL,  42;  Cooke,  Virginia,  115  f.;  Hildreth,  HitL  of 
U.  S.,  I,  118;  Campbell,  Hi*l.  of  Va^  139;  Va.  Ool.  Rte.,  69-82. 

'  Dr.  Wilhelm'g  Loeal  Iimlituliont  of  Maryland  has  been  of  constant  service 
in  the  preparation  uf  this  sketch.  But  the  Proceeding*  and  Ael*  of  Ote  A$»emi- 
big,  and  the  Proaedingx  uf  Iht  OnmcH,  in  Browne's  Arehiva  of  Maryland,  have 
been  diligently  searched.  I  have  also  used  Bacon's  Lau>»  of  Maryland;  Box- 
man's  Hixlory  of  Maryland,  and  other  authorities. 

'Archives,  1037/3,  pp.  2-4. 

'  Archiva,  p.  2. 
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The  original  settlers  arrived  in  the  province  March,  1634, 
and  before  the  first  county — St.  Mary's — was  erected,  several 
hundreds  had  probably  ix'en  organized.'  At  a  later  day  the 
freemen  of  St.  Mary^s  hundred  declared  that  it  was  the  "  anti- 
entcst  hiindrwl  and  the  first  seated  within  this  province."* 
New  hundretls  were  organized,  as  the  settlements  extended 
and  jxipulation  increased,  under  authority  of  the  governor's 
proclamation.*  But  for  a  long  time  St.  Mary's  was  the  only 
county  sulxlivided.*  To  the  assembly  of  1638/9,  as  directed 
in  the  wnU  of  summons,*  representative  burgesses  were  returned 
according  to  hundreds ;  and  the  first  act  passed  during  the 
session  was  one  "  for  establishing  the  house  of  a.sscmbly  and 
the  laws  to  be  made  therein."  In  this  it  was  dechired  that  the 
delegates  of  the  hundreds  and  others  returned  to  the  assembly 
it)  pursuance  of  the  writs,  "shall  be  and  be  called  burgesses," 
in  all  resiK-ots  its  the  burgesses  of  any  borough  in  the  Euglish 
Parliament.*  In  form  the  act  related  merely  to  the  assembly 
of  1638/9;  but  it  was  probably  intended  to  establish  a  general 


'  On  the  origin  of  the  Maryland  hundreds  aee  Wilhelm,  39  C,  65 ;  Boinian, 
Hut.  nJMd.,  II,  45  ff.  Doyle,  Eng.  Culonitt,  I,  286;  Browne,  Maryland,  48; 
UaniioD,  Old  KaU,  7-10. 

^Ankwet,  1650,  p.  260. 

'See,  for  example,  the  proclamatioB  creating  St  George's  hundred :  Pioeda. 
of  Ommeil,  1638,  p.  70,  and  St.  Clemeot'b  hundred :  lb.,  p.  89 ;  Bozman,  HaL 
of  Md.,  11,45. 

'  Ab  late  as  1651,  according  to  Wilhelm,  p.  45.  This  appean  from  Arekivn 
1650/1,  p.  313.  In  1665  Charles,  Calvert,  Anne  Arundel,  and  Kent  were 
already  divided  into  hundreds:  ProcdM,  of  Council,  p.  532. 

'^ArMva,  1638/9,  pp.  27-8.  Wilhelm,  Local  Intl.  of  Md.,  42,  says  the 
hundred  was  made  the  election  district  br  an  order  in  council.  I  do  not 
find  the  order  in  llie  Proeetdingt  of  tKe  Council.  The  writs  of  the  governor 
seem  rather  to  have  been  issued  under  authority  of  the  letter  of  Lord  Balti- 
more, Aug.  21,  1638,  granting  the  aasvnibly  the  right  to  make  laws,  when 
approved  by  the  major  part  of  the  freemea  or  their  deputies.  See  Bounan, 
UiM-ofMd.,  11,94-96. 

*.4rcAivei,  1638/9,  pp.  81-82.  This  act  became  a  law  and  is  regarded  ai 
the  "constitutive  act."  Bozman,  HiiL  of  Md.,  II,  101  ff.;  Baoon,  Lam  tf 
MaryUad,  1638,  c  L 
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rule.'  Thus  by  implication  the  hundred  was  made  the  reprp- 
sentative  district.  However,  another  measure  proj>o.sed  by  the 
same  aa^embly  was  more  explicit,  and  was  doubtless  intended 
to  supplement  tlie  precetling  enactment.  The  freemen  of  each 
hunilreil,  when  suinnione<l  to  a  certain  place  by  the  commander, 
or  in  "defect"  of  a  commander,  by  the  high  constable,  or  by 
the  sheriff  in  case  there  be  no  constable, — were  empowered  to 
"  elect  and  choo.se  some  one,  two  or  more  able  and  sufficient 
men"  to  represent  tbeni  in  the  assembly.^  Thi.s  bill,  for  some 
unknown  reasou,  did  not  become  a  law;'  but  theresiftcr  the 
writs  of  the  governor  for  the  election  of  burgesses  were  issued 
entirely  in  accordance  with  its  spirit.  No  definite  ap[>ortion- 
ment  of  delegates  according  to  jxtpulation  was  made ;  but 
usually  one  or  two  for  each  hundriKj  were  returned,  and  sonjc- 
times  the  number  was  specified  iu  the  writs  uf  summon^.' 

The  hundred  remained  the  election  tlistrict  until  1654,  when 
the  comniissionexs  of  Cromwell  substituted  county  representa- 
tion;" and  from  the  resumption  of  tlic  proprietary  government 
by  Lord  Baltimore  iu  1658,  burgesses  were  always  retnrnetl  by 


'  Bozman,  Hitt,  of  Md^  II,  102  ff.,  bus  sn  interesling  di»cuafiion  of  tliis 
stalnle. 

•ArcMva,  1638/9,  p.  74. 

'  This  act  and  the  militia  act,  hereafter  discassed,  were  t^TO  of  the  30  bilta 
wliicli  nccordiii);  to  Buzinon,  were  " engrossed  for  a  lhir<l  rending,"  liiit,  fur 
sorDi-  mn.-x[jlsiiifil  rensoii,  did  uot  rei-eive  tbf  final  approval  of  the  hou«e: 
Hisl.  of  Md.,  11,  106,  note,  104.  Dr.  Wilhelm— pp.  44,  52 — in  in  error  wlien 
he  smtcs,  on  the  nulhorily  of  Boiman,  that  them."  two  nciti  were  vetoed  by 
the  Proprietary;  but  all  the  acts  of  the  assembly  of  16K7/8  were  rejecled 
by  him :  Bozman,  Hist,  of  Md^  II,  67.  It  may  be  noted,  however,  that  both 
iiL-ts  are  included  by  Mr.  Browne  in  his  index  to  bills  passed.  See  the  list 
of  the  aO  bills  in  Bacon's  Ixiwt  of  Maryland,  103.S. 

'See,  for  example,  the  writs  to  the  assembly  of  1640:  Arthira,  pp.  87  ff.; 
itnd  of  1641/2:  /4.,  pp.  113  fl'. 

''Archive*,  1654,  p.  340 :  two  burgesses  were  redimed  for  St.  Mary's  eonnly  ; 
but  none  for  otiier  counties  are  mentioned.  During  the  soi^sion  iin  act  was 
pnK.se<l  by  which  county  representation  seems  to  be  instituted:  Arthitet,  p. 
341-2. 
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cciiintio-i,'  though,  possibly,  the  hundreds  were  still  used  as 
jx)lling  districLs.* 

The  use  of  the  hundred  as  the  uiiit  of  higher  representation 
was  an  inuovation  upon  the  English  custom ;  though,  as  we 
have  seen,  at  a  comparatively  late  date,  the  ealdor  aj)peared 
for  his  huudrcil  in  the  county  court :  and  this  may  remind  us 
of  the  position  of  the  princeps  in  the  council  of  the  ancient 
volkerschafV. 

In  Maryland  the  hundre<l  was  also  employed  as  the  fiscal 
unit;  and  its  functions  in  this  regard  were  very  important. 
Direct  taxes  for  the  su])port  of  the  government  were  apjwr- 
tioned  among  the  liundreds;  and  for  this  purpose  the  respective 
high  constalilcs  were  required  to  lake  a  census  of  "taxahles" 
and  "  tithablcs ;  "  for  in  Maryland  as  in  Virginia  a  rate  upon 
polls  constituted  the  usual,  if  not  the  only,  mode  of  taxation.' 
Tlie  levy  for  the  entire  province  was  made  by  a  commission, 
generally  consisting  of  one  or  more  representatives  from  every 
hundred,  or  from  every  county  not  yet  sulxlivided  into  hun- 
dretls;*  and  an  order  of  the  assembly  in  lfi49  shows  that  these 
commissioners  were  elected  by  the  people.' 

During  the  eighteenth  century,  previous  to  the  Revolution, 
the  levy  of  the  public  or  county  charge  was  made  by  the 
commissioners  or  ju.-^tices  of  the  county  court;'  but  the  con- 
stables of  the  hundreds  continued  to  take  the  lists  of  taxables 
as  in  early  days.' 


^Archival,  Moh.,  1657,  p.  369. 

•  Wilhelm,  Ijocal  Intl.,  45. 

•See  the  "kvl  i-oneeniiniL!  taxable  persons,"  Archivts,  1662,  l>.  449.  Tax- 
ables are  here  defined  tu  all  "male  children  borne  in  the  province,"  of  10 
ycam  und  upwards;  all  male  KerranU  iingwrled  "utt  or  bcibre  the  age  of 
lenn  yeares;"  and  all  slaves,  male  or  female,  of  ten  years  and  upwards. 
Cf.  Ih.,  537.  Dr.  Wilhelm,  Loeat  Truii.,  47,  as  examples  of  levies  on  the  poll, 
cites  Arehlret,  1047/8,  i>.  2.'52;  1649,  p.  2.17;   lOiiO.  y.  269;  1663,  p.  506. 

♦Wilhelm,  Loeiil  Inri,  46-7;  Archim,  1612,  p.  142. 

^Arehira,  1649,  p.  238.     Cf  lb.,  1650,  p.  298. 

*  Bacon,  LaiM  of  Morylnnd,  Act  of  1704,  c.  34 ;  .\ct  of  1748,  c  20. 

'  Bacon,  Lam  of  Md.,  Act  of  1715,  c.  15,  {  3 ;  Act  of  1719,  c.  12,  H  1,  6,  7. 
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The  liundred  was  also  employed  in  Maryland  as  the 
military  unit — a  revival  in  the  new  world  of  one  of  its  most 
ancient  and  characteridtic  functions.  The  first  measure  pro- 
posed by  the  assembly  relating  to  the  militia  is  conceive*!  in 
the  spirit  of  Assize  of  Arras.  It  is  provided  that "  every  housc- 
kec|H'r  or  housekeepers  within  this  Province  shall  iiave  ready 
continually  upon  all  occasions  within  his,  her,  or  their  house, 
.  .  .  for  every  person  able  to  bear  arines,  one  serviceable  fixed 
gunne  of  bastard  muskett  boarc,  one  pair  of  liaiidclccrs  or  shott 
bagg,  one  pound  of  good  powder,  foure  jiound  of  pistol  or 
muskett  shott,  and  sufficient  quantity  of  match  for  match  IcK'ks 
and  of  flints  for  firelocks,  and  liefore  Christmas  next  ...  a 
sword  and  belt."  Once  a  montli  the  captain  of  the  band  or 
other  officer  is  required  to  demand  at  cverj'  dwelling  house  a 
view  of  arms;  and  those  found  "deficient"  arc  to  be  ainercied 
"  in  his  discretion  so  it  exceed  not  thirty  pound  of  tobacco  for 
one  default."  Upon  any  alarm  every  householder  of  eveiy 
hnndre*!  is  to  send  to  the  place  apjMiiited  one  man  completely 
arme<l  for  every  three  or  more  men  in  his  family  able  to  bear 
arms,  or  two  for  every  five,  and  so  "proportionably."'  This 
bill  did  not  become  a  law;'  but  similar  provisions  were  subse- 
quently embodied  in  tlic  orders  of  the  council  and  acts  of  the 
assembly.^ 

At  an  early  day  the  hundred  became  the  militia  district,  each 
being  required  to  maintain  its  "tniined  band."  The  band  was 
eonimanded  and  di.scipline<l  by  officers  appointed  usually  by 
the  •'overnor  in  council.' 


^  Atxkitei,  1688/9,  pp.  77-8;  also  printed  in  Bozmiin,  HuL  of  Md.,  II, 
Appendix,  pp.  609-10;  cf.  tb^  145,  163;  Willielm,  Lucal  Intl.,  52. 

'  It  wiiB  one  of  the  "engrossed  "  bills  already  mentioned.  Boztnnn,  Hitl. 
of  Mil,,  II,  106 1  but  the  "  enptnin  of  the  millitiiry  bund  "  is  given  power  to 
provide  for  the  safety  of  the  province  in  a  brief  clause  of  another  act,  which 
did  pass  on  the  last  day  of  the  session.    Archira.  p.  84 ;  Bozman,  II,  106. 

•See,  for  example,  Archivtt,  1042.  pp.  196-7  ;  1619,  pp.  253-255;  1654,  p. 
347.     Proetedinga  of  Chxincil  (16.16-1667),  pp.  86,  102  H'.,  107,  132.  163,  etc. 

'Seethecomtnlwionof  Jno.  Boteler  as  captain  uf  Kent  Island  militia,  dated 
May  27,  1936 :  Proedi.  of  Votmcil,  p.  75.    This  is  the  tirst  act  of  the  council  ^ 
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The  most  interesting  of  the  varioua  acts  relating  to  this 
subject  is  that  of  l(i49,  where  the  assembly  of  freemen  in  each 
hundrc<l  is  reeognizetl  as  a  genuine  folknioot  with  ]K)\ver  to 
enact  and  enforce  local  ordinances  relating  to  tlic  common 
safety.  Any  damage  to  individual  property  sustained  in  execu- 
tion of  such  by-laws  is  to  be  marie  good  by  a  "  leavy  .  .  . 
upon  the  hundred  by  the  slierifl'e"  and  "assesswl  by  three 
able  persons  chosen  by  the  governor  .  .  .  out  of  some  other 
hundred."  The  cry  of  danger  is  to  be  carriwl  from  hundred 
to  hundred  by  means  of  "  rounders."  The  discharge  of  five 
gnus  or  more  by  such  rounders  is  to  constitute  "a  generall  and 
true  allarm  to  all  the  inhabitants  of  the  province;"  and  three 
guns  or  more  from  any  inhabitant  is  to  be  held  a  "true  allarm" 
in  like  manner.  Any  neglect  to  answer  the  signal  renders  the 
delinquent  liable  to  a  fine  of  one  hundred  pounds  of  "casked" 
tobacco.  Arms  and  ammtiuition  must  be  kept  ready  by  every 
householder.' 

The  hundred  remained  the  military  unit  throughout  the 
provincial  era  ;'  and  it  nectls  but  a  glance  at  the  proceedings 
of  the  council  relating  to  the  Indian  troubles  to  discover  that 
the  function  was  very  important  and  frequently  calletl  into 
service.  Moreover  as  in  Virginia  the  militia  organization 
furnished  a  valuable  preparation  for  the  great  struggle  of  the 
Revolution.  "When  the  conflict  of  1776  began,"  says  Dr. 
Wilhelni,  "it  was  the  hundreds  of  Maryland  tliat  i-esjvivnde*! 
to  the  '  alarm '  soundetl  by  the  towns  of  Massjichusetts,  and 


relating  to  tlie  niililiii  in  Mr.  Browne's  collection.  Even  serf^enntx  were 
commiseionetl  by  the  governor:  ProcHt.  of  ChiuieU,  pp.  104,  118.  See  also 
/6,  pp.  102,  103,  132-3,  163,  191,  2«2-90,  320,  344,  349,  350,  :i6i,  523.  A 
comparison  of  the«e  pasaages  will  show  that  special  cnmmUaions  to  leaders 
of  expeditions  against  the  Imliuns,  granting  extraordinary  powers  to"prea(" 
men  and  supplien,  were  often  ist>iied ;  and  that  the  hundred  is  clearly  recog- 
nized an  the  military  unit. 

'  Archival,  1649,  p.  2.53.     Compare  Boiman,  Hitl.  of  Md ,  IT,  364  f. 

'Willielm,  Local  IniU.,  54.  See  Bacon,  Lari  of  Md.,  Act  of  1715,  c.  43, 
where,  however,  the  hundred  is  not  expressly  mentioned  as  the  mililia 
district. 
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that  echoed  the  news  to  the  counties  of  Virginia  and  the 
parishes  of  Carolina.  The  veterans  of  the  Indian  wars  and 
the  niw  recruits  of  tlie  militia  by  common  instinct  gathered 
together  in  their  respective  hundreds  to  answer  the  call  of 
their  New  England  comrades.'" 

The  most  important  officer,  really  the  constitutive'  officer, 
of  the  hundred  was  the  high  constable.  He  was  originally 
a|)pointed  by  the  governor,*  later  by  the  justices,'  and  per- 
formed a  variety  of  duties.  For  example,  he  received  and 
serval  the  writs  of  election ;  *  took  the  census  of  taxables,* 
and  servetl  processes.  But,  as  in  the  mother  country,  his 
police  duties  were  most  imj>ortant  and  characteristic.  He  was 
especially  entmsteiJ  with  the  keeping  of  the  |ieace  and  the 
arrest  of  all  rioters  and  law  breakers.' 

Superior  to  the  constable,  apparently,  in  rank,  b)it  of  less 
constitutional  importance,  was  the  c^om^lande^,  who  was  also 
appointed  by  the  governor.  Like  the  commander  of  the 
county,  he  was  a  kind  of  marshal  or  military  diief ;  but  the 

'  lAieal  Innlilulionii,  64. 

'  The  itNtie  af  the  comniission  appointing;  the  constable  seems  lo  hare  been 
the  first  step  in  the  organizjilion  of  the  hundred.  See,  for  example,  the  com- 
miiision  of  Robert  Vaughan  as  "highe  constiible"  of  8l.  GeorRe's  hundred: 
Procds.nfCouncU,Ja.n.  5,  l(!37,p.59;  and  of  Jnu.  Rubinson  for  St.  Clement's : 
lb.,  p.  89. 

•Bnt  the  jiiaiice  of  the  jicace  of  St.  Gcorfje's  hundred  was  once  coromis- 
«ionc<I  to  appoint  the  constable :  Prncdji.  of  Council,  p.  70.  This  is  an  early 
prece<lent  for  the  later  practice  of  appointment  by  the  county  commissioners 
or  justices. 

*  Bacon,  /yoifs  of  Md.,  Art  of  1715,  c  15.  The  assembly  ntlempltil  to  vest 
the  appointment  of  c<onstuble  in  the  commander  of  the  hundred  but  (he  act 
failed  to  piiss:  Arehivts,  1638/9.  p.  65;  Bozmnn,  Hiiil  of  Md.,  H,  106. 

'  Exiiuiplea,  ArchivetL,  1641/2,  p.  115,  where  the  constable  of  St.  Clument's 
receives  a  writ  similar  to  that  of  the  sberifTfor  the  other  hundreds  of  St. 
Mary's  co«nty  for  the  .lume  assembly.  Cf.  Bozman,  UiM,  of  Md.,  IF,  190. 
In  1642  the  writs  were  apparently  iisue<i  lo  private  persons;  but  some  of 
those  mentioned  may  have  been  coustablea:  Arduva,  1642,  p.  128.  Later 
the  sheriff  was  the  returning  oflicer. 

*Arehirt»,  1676,  p.  538 ;  Procdi.  of  OotincU,  1652,  p.  288. 

^See  the  oath  of  the  constable:  Arekitxt,  1661,  p.  410. 
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coramandfir  of  Kent  had  also  the  general  administration  of 
justice  —  being,  in  fact,  a  deputy  governor.'  CJonimandcrs 
were  not  always  appointed,  and  in  that  case  the  duties  of  the 
office  devolved  ujwn  the  constable  or  the  sheriff.  Other 
officers  of  the  hundred  were  the  tobacco  viewer,*  the  tax 
assessor — the  only  elective  officer — and  the  road  overseer.' 

The  hundred  of  Maryland  was  a  living  organism,  in  char- 
acter reminding  one  far  more  of  the  institution  in  the  days  of 
Eadgar  than  in  those  of  the  Stuarts.  The  "court"  for  the 
election  of  burgesses  or  aaseasors,  the  a&senibly  for  the  enact- 
ment of  by-laws,  and  even  tlie  meeting  to  frame  petitions  to 
the  assembly*  or  indite  an  address  to  the  king,"  eaoh  dis- 
charged tlie  functions  of  a  real  folkmoot,  thus  in  part  sup- 
plying tlie  place  of  a  town-meeting  for  the  purposes  of  self- 
government.  But  after  the  Revolution  the  hundred  fell 
rapidly  into  decay,  surviving  for  a  time  only  as  a  constable's 
precinct  j  and  the  eoustiible  "  had  dt^nerated  into  a  mere 
messenger  and  factotum  of  the  county  justices."  In  1824, 
finally  the  orgsuiization  became  entirely  extinct.* 

(c). — 77*«  Hundred  in  Delaware. 

The  three  counties  of  Kent,  Sussex,  and  New  Castle,  which 
constitute  the  present  state  of  Delaware,  were  included  in  the 
territory  claimed  by  William  Penn  ;  and  until  the  lieginning 
of  the  eighteenth  century  they  remained  under  the  same  legis- 


'  See  the  commissioiu  to  Evelyn  and  Brent :  Prccda.  of  OaiincU,  pp.  59, 83. 
Cf.  Bozman,  Hint,  of  Md.,  11,  614,  44,  13S ;  Williclm,  Loeol  Jml.,  5.>-6.  The 
commander  of  Kent  must  be  dL^tinguiMied  from  the  captnin  of  the  "  Imnd :  " 
■ee  Boteler's  commission  as  captain :  Proedn.  of  Qnuteil,  p.  76. 

'Arehivat,  1640,  p.  97. 

•  Wilhelm,  Locai  Imt^  60,  note  5.  A  justice  of  the  peace  .was  appointed 
for  St.  George's  hundred :  ProctU.  of  Oouneii^.  70.  *  *• 

'  Witlielm,  Loeallful.,  56, 58.    He  cit6»  examples  iaArehipa,  1676,  p.  498. 
'Wilhelm,  Local  In»l„  68. 

•  Wilhtlni,  LomI  Intl.,  62-3.    Cf.  Lam  of  Maryland,  1824. 
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lative  control  as  Pennsylvania.  After  their  erection  into  a 
separate  government  with  a  legislature  of  their  own,  their 
institutional  iiistory  runs  parallel,  in  some  measure,  to  that  of 
the  larger  colony.  This  is  true  especially  of  county  organiza- 
tion. In  Pennsylvania  local  government  is  at  first  lodged 
almost  exchisively  in  the  hands  of  the  county  authorities ;  but 
little  by  little  ttie  township  is  allowed  to  participate  in  the 
•work  of  administration,  until  at  the  Revolution  there  is  a  fair 
balance  of  power  between  the  two  I>odies. 

A  similar  process  takes  place  in  Delaware.  Local  authority 
at  first  centers  in  the  county  court  of  quarter  sessions ;  but  in 
this  instance  hundi-cd  and  not  (otcnnhip  is  the  name  of  the  sub- 
ordinate division  which  is  gradually  employed  for  a  variety  of 
administrative  purposes.  The  hundred  of  Delaware,  however, 
is  really  a  township  with  limited  powera.  Unlike  the  early 
hundred  of  Maryland  it  has  no  folknioot ;  but  its  relation  to 
the  county  is  entirely  iuialogous  to  that  of  the  township  in 
Pennsylvania  and  those  western  states  which  have  taken  her 
institutions  as  a  model.' 

The  division  of  the  counties  into  hundreds  may  have  existed 
from  the  beginning  of  the  eighteenth  century.  At  any  rate,  it 
had  occurred  before  1740,  when  the  courts  of  quarter  sessions 
were  authorized  to  appoint  a  suitable  number  of  feuce  viewers 
for  each  hundred  of  their  respective  counties.* 

The  hnndre<l  was  also  employed  as  a  highway  district.  By 
an  act  of  25  George  II,  the  quarter  sessions,  at  their  May 
meeting,  arc  required  to  appoint  in  each  hundred  "  one  or 
more  discreet  and  substantial  .  .  .  inhabitants  to  be  .  .  . 
overseers  of  highways,  causeways,  and  bridges,"  with  the 
usual  powers.'  Subsequently  the  right  of  appointment  was 
transferred  to  the  levy  court.*     Moreover  in  1796  a  dual  sys- 


Tfais  is  the  first 


'  Cf.  Chap.  IV,  II,  (o). 

'By  13  Uco.  II:   Lata  of  Ddaioart,  1700-1796,  I,  181. 
mention  of  the  hundred  which  I  find  io  the  laws. 
*Lam  of  Deiavmre,  I,  316-24. 
*  Law*  <jf  Delaware,  U,  1280  (1796). 
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tem  of  road  administration  seems  to  have  been  instituted. 
Three  "commissioners  of  roads"  are  periodically  appointed 
for  every  hundred  by  the  levy  court  of  the  county  ;  and  the 
overseers  are  placed  under  their  general  control.' 

In  like  manner  overseers  of  the  poor  were  nominated  for 
the  hundreds.  An  act  of  1775  provides  that  each  overseer 
for  tlie  time  being  sh:dl  rejKirt  the  names  of  three  eleetore  of 
bis  hundred  to  the  justices  who  shall  appoint  one  of  them  as 
overseer  for  the  ensuing  year.*  But  in  179iJ  the  duties  of  the 
office  were  transferred  to  the  constables  of  the  various  hun- 
dreds.' Each  hundred  has  one  constable  appointed  annually 
by  the  quarter  sessions  from  a  list  of  three  freeholders,  which, 
as  in  the  case  of  the  overseer  of  the  poor,  is  presented  by  the 
retiring  officer.*  The  constable  is  required  to  reside  in  his 
hundred];*  and  vacancies  in  the  office  may  be  filled  by  the 
next  three  justices  of  the  peace." 

The  only  elective  officers  of  the  Delaware  hundred  are  the 
assessor  of  taxes  and  the  inspector  of  elections,'  The  procedure 
observe<l  in  the  election  of  members  of  the  assembly  is  similar 
to  thiit  inloptud  in  Pennsylvania  by  the  act  of  1766,  though 
diffijring  somewhat  in  detail.*  The  names  of  the  jwrsons  chosen 
as  ins[>ector9  are  returue<l  by  the  judges  of  election  in  the 
resjjective  hundreds  to  the  sheriff  or  other  election  judge  of 
the  county,  by  whom  they  are  proclaimed  on  the  morning 
of  election  day  in  presence  of  the  assembled  voters,*    AH  the 


■So  in  Sussex  and  Kent:  Lmn  of  Delaware,  II,  1287,  1281-2.  Mention  is 
also  made  of  rood  eominisainners  appointeti  for  ench  hundred  by  the  osBem- 
bly,  yacancies  to  be  iilk'd  l>y  the  levy  court:  lb.,  II,  1203  ff.,  1275  fl". 

*  Low*  of  Delavxxrt,  I,  544-56!.  Overseers  of  the  poor  are  also  mentioned 
in  17C4:  /6.,  414-15. 

*  L(tvm  of  Delaware,  II,  1040. 

*  Lunn  of  Dela\mre,  I,  476-7  ( 1770). 
'  L<iH'ii  of  Delatoare,  1 1,  935. 

*  Lawn  iif  Delaware,  I,  478. 

'  Lavn  of  Dtlavxire,  I.  429  fl".,  (1760). 
•SeeChnp.  VIII.  Ill,  {«). 

'In  tlic  hiinilrcij,  thejudgeofeleclions,  in  choosing  asaesaom  and  inspectors, 
was  the  cullci-tor  of  taies,  or  in  his  absence,  the  overseer  of  the  poor.     In 
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inB{>eetor8  from  the  entire  county  are  required  to  attend  tlie 
polls,  and  each  is  furnislicd  with  a  certified  list  of  the  electors 
of  his  hundred.  Two  or  more  clerks  of  election  are  appointed 
by  the  sheriff,  or  in  his  absence,  by  the  majority  of  inK{>ector8. 
A  ballot  box  for  each  hundred  is  provided  by  the  sheriff;  and 
into  this  box,  in  tlie  presence  of  the  proper  insjyector,  the  votes 
of  the  hundred  are  pIace<L  At  the  close  of  the  poUs,  the  Uixes 
are  opened  by  the  sheriff  and  the  ballots  in  each  counted. 
Then  all  the  ballots  are  mixed  and  placed  in  a  single  box. 
Finally  they  are  read  one  by  one  and  delivered  to  the  clerks 
for  record.' 

But  the  hundred  of  Delaware  is  imjjortant  chiefly  as  an  area 
for  rating.  The  early  fiscal  system  as  estalilislietl  in  1743  by 
an  act  for  "  raising  county  rates  and  levies,"  possesses  several 
very  interesting  features.*  The  electors  of  each  hmidred  are 
authorized  to  choose  annually  "one  substantial  f'reehulder  "  as 
assessor,  whose  name  is  returned  by  the  sheriff  to  the  justices 
of  the  genend  sessions.  In  November  a  "levy  «)ui-t"  is  held 
at  the  court  house  of  the  county  for  the  purpose  of  calculating 
the  amount  necessarj*  to  be  raised  by  taxation  for  the  ensuing 
year.  The  levy  court  is  composed  of  all  the  assessors  from  the 
various  hundreds  of  the  county,  or  a  majority  of  them,  together 
with  three  or  more  of  the  justices  of  the  ]>eaee,  and  eight  grand 
jurors.  On  the  receipt  of  a  pi-eeept  from  the  clerk  of  the 
peace,  the  constables  are  requii-ed  to  take  the  lists  of  taxablca 
in  their  i'esi)ective  hundreds;  and  these  lists  are  delivered  to 
the  court  at  the  Novenil>er  meeting.  After  receipt  of  the  lists 
the  asse&sors,  as  a  body,  proceed  to  make  the  assessment  for  tlie 


the  conntf,  the  judge  wm  the  Bheriff,  or  in  his  absence,  the  coroner;  or  the 
justicfB  of  the  peaw,  in  the  absence  of  bolh  sUcrifl'  ami  coroner:  Laut  of 
Delaware,  I,  420.  In  1772  it  wiia  provi(le<]  that  tlie  sheriff  or  coroner  and 
the  inspectors  sliould  lie  tlie  judges:  lb.,  bOO  ff. 

>  Lawi  of  Delainare,  I,  600  ff.,  ( 1772),  429  ff. 

'The  fiscal  sysleni  of  Delaware  should  be  compared  with  that  of  Pennsyl- 
vania, as  developed  by  the  acts  of  ll>96,  1724,  1732,  and  1779,  See  Chap. 
VIII,  ui,  id). 
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entire  eounty.  Finally,  after  an  interval  of  four  weeks,  the 
grand  jtirors,  assessors,  and  justices  assemble  as  a  "court  of 
appeal,"  to  hear  complaints  and  adjust  any  inequalities  in  the 
assessment ;  and  at  this  meeting  a  collector  is  appointed  for 
each  hundred  of  the  county.'  A  county  treasurer  is  also  nomi- 
nated every  three  years  by  the  court  of  appeal.' 

The  striking  feature  of  the  system  just  described  is  the  rep- 
resentation of  the  hundretl  on  the  county  board,  involving  as 
it  does  the  essentia!  principle  of  the  representative  township- 
county  plan  already  discussed  in  detail. 

No  important  change  in  the  fiscal  administration  was  made 
until  1793,  when  an  entirely  ditTerent  system  was  introduced. 
The  assessors  of  the  hundreds  continue  to  perform  their  func- 
tions as  before.  But  for  the  old  mixed  courts  of  levy  and 
appeal,  a  board  of  commissioners  is  suiistituted,  consisting 
respectively  of  nine  membere  in  Kent,  ten  in  Sussex,  and 
eleven  in  New  Castle.  The  commissioners  are  chosen  by 
popular  vote,  one  or  two — as  specified  in  the  statute — for 
each  iiundrc-d  of  the  county;  and  they  are  invested  with  all 
the  powers  hitherto  possessed  by  the  courts  of  levy  and 
appeal.' 

Such  was  the  general  character  of  die  hundred  organization 
in  Delaware  at  the  close  of  the  last  century ;  and  such  it  has 
remained  to  our  own  times.  jVssessors  and  inspectors  are 
still  chosen  by  the  freemen;*  and  tlie  hundred  is  now  the 
polling  district  for  all  elections.  The  levy  court  is  still  com- 
posed of  commissioners,  chosen  by  ballot  every  four  years. 


■  Act  of  16  Geo.  II :  Lam  of  Dtiamre,  I,  2-57-67.  Cf.  the  set  of  1766 :  ij., 
I,  429  ff. 

•  By  25  Geo.  II :  Lam  of  Ddavxtrt,  I,  329-30. 

*  LatcK  of  Delaware,  II,  1086.  The  six  tiix  commisuoners  for  the  public 
levy  instituted  in  1796  are  not  to  be  coafiu^tl  with  the  ordinary  county  com- 
miiHsioners.     The  former  were  H{ip(jinte<l  by  the  governor:  76.,  II,  1247  ff. 

•In  eneh  liundred  of  New  C'flstle  county  two  roiid  commiieioners  are 
elected ;  and  tliey  ure  authorized  to  uppoint  an  overseer  of  highways  and 
a  collector  of  the  road  tax :  Lawt  of  Delauare,  1874,  324-6. 


286     Evolulion  and  Decay  of  the  Hundred  Organism. 

and  by  tliat  body  constables,  collwtors,  and  overseers  are 
appointed  fur  the  same  districts  as  of  old.  In  short,  the  hun- 
dred of  Delaware  remains  what  it  was  in  the  eighteenth  cen- 
tury— the  coustitutional  unit  of  the  state.' 

AVe  have  now  tracetl  the  history  of  the  second  order  of 
social  groups  through  the  various  pha-ses  of  its  growth  ajid 
decay.  Everywhere  in  the  old  world,  it  has  appeared  as  a 
more  or  less  artificial  organism  employeil  for  special  functions. 
Moreover  with  the  development  of  new  administrative  meth- 
ods better  adapted  to  the  needs  of  the  modern  state,  it  has 
been  found  superfluous.  The  fittest  has  survived.  Town  and 
county,  in  America  at  least,  are  as  siguificant  members  of  the 
political  constitution  as  they  were  in  the  days  of  Eadgar. 
And  the  last  chapter  in  the  history  of  the  hundred  is  not  the 
least  interesting.  In  a  little  corner  of  our  greater  Knglaud 
it  is  still  a  living  body.  But  that  body  is  no  longer  an 
organization  placed  between  the  township  and  the  shire;  it 
is  itself  a  rudimentary  township,  eruployeil,  however  feebly, 
for  the  purposes  of  self-government. 


■  Latm  o/Ddaware,  1852,  pp.  11  E,  47  ff.,  9&-6 ;  lb.,  1874,  pp.  3  ff.,  60  ff. 
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CHAPTER  VI. 

EVOLUTION  OF  THE  SHIRE  ORGANISM. 
L— The  Tribe. 
{„).—The  PhuU. 

In  studying  the  township  and  the  hundred  we  have  seeu 
that  in  each  case  tlie  territorial  was  preceded  by  a  personal 
organization.  The  same  is  true  of  the  tliird  order  in  the 
ascending  scale.  The  prototyi)e  of  the  shire  appears  to  be  the 
nomadic  tribe.'  But  the  principle  of  the  tribal  union  is  a 
strange  one  looked  at  from  a  modern  standi)oint.  The  mem- 
bers of  the  same  tribe,  like  those  of  the  same  geiis,  are  held 
together  by  the  double  bond  of  blood  relationship,  real  or 
assumed,  and  the  worship  of  a  common  ancestor. 

Such  doubtless  was  the  constituent  principle  of  the  phylic 
or  tribal  groups  found  everywhere  among  the  Greeks ;  though 
in  historic  times  the  word  phvJ^  may  always  have  designated  a 
local  or  territorial  as  well  as  a.  gentile  body,* 


'  Freeman,  Ounj).  Pol,  118,  120. 

'Such  is  the  well  known  view  of  Schomann  ss  opposed  to  that  advanced 
by  Grote  in  the  Hisiory  of  Greeet,  III,  50  ff.,  IV,  128  IT.  Schomann  con- 
tendg,  in  the  case  of  the  Ionic  phalai,  that  from  the  lime  the  sepanite  com- 
munities of  .\ttini  were  united  in  a  single  state,  accomplished  according  to 
l^[end  under  Theseus,  "  there  can  be  no  doubt  that  the  Phylae  and  their 
divisions  were  associations  connected  by  place  ns  well  as  by  relationship.  The 
members  of  the  same  Gens,  Phnitry,  and  Tribe  were  also,  in  primitive  limes, 
residents  of  tlie  same  localities,  and  eucii  of  these  divisions  had  its  own  dis- 
trict ;  so  that  the  c<iiintry  was  divided  into  as  miiny  districts,  large  and  small, 
as  there  were  Gentes,  Phfiitries,  and  Tribes: "  Athenian  Oonstitutioruii  History, 
U.    Cf.  his  AntiquUia  of  Oretee,  317-19,  128  ff. 

19  289 


290 


Evolution  of  the  Shire  Organism. 


Very  little  information  is  preserved  as  to  the  officers  and 
Auictiona  of  the  Hellenic  tribe.  The  chief  of  the  Ionic  pbiil£ 
■waa  the  phiilo-ba-sileus  or  tribe-king,  elected  probably  by  the 
tribesmen  in  their  general  assembly.  He  was  primarily  the 
high  priest  of  bis  tribe  as  vrcre  the  archons  of  the  gens  and 
piiratry  of  their  resj>ective  gronps.  He  may  also  have  been 
tiie  militaiy  leader  of  the  asscmbletl  phratries;  and  possibly 
the  judge  in  criminal  matters.' 

From  time  to  time  tire  members  of  eacii  phiilC  met  in  a 
general  assembly.  TJie  business  transacted  related  chiefly  to 
the  common  worship ;  but,  witliout  doubt,  liere  also  in  early 
days  were  considered  euch  other  measures  as  the  primitive 
political  life  required.  For  there  must  have  been  a  time  when 
each  phul6  was  a  state  in  itself.*  But  when  history  dawns 
the  polis  has  already  taken  its  place  as  the  highest  form  of 
political  orgauizatiou.' 

{b).—Tke  Tribus. 

In  the  earliest  traditions  of  Rome  the  genealogical  tribes — 
the  Ramnes,  Tities,  and  Luccres — have  likewise  outgrown  the 
nomadic  stage  and  are  already  inctirporated  in  a  single  city. 
The  whole  account  of  the  foundation  of  Rome  is  but  a  record 
of  the  transition  from  the  sovereignty  of  the  separate  tribes  to 


'  The  Diilitary  fiinctioDs  of  the  basileiis  are,  of  course,  conjectural ;  and  it 
it  a  question  whether  he  had  judicini  functions  in  criminal  cases.  On  the 
phul*  nee  Morgan,  Ancient  Soaely,  240-42;  Wacli»muth,  Uisl.  AnI.,  I,  3320".; 
iliiller,  Doric  Racei,  II,  7(Sff. ;  Schumann,  ,4n(iV/iiiVi>ii,  470,  321,  327,  306; 
Fustcl  de  Cuulimges,  AneiaU  City,  168,  167  ;  .Smith,  Ditl.  Ant.,  "Tribus,"  p. 
1162,  and  " I'hylobasileus,"  p. 899;  Gilbert,  Uandbitch,  II,  30d;  Grote,  IHid. 
<if  Oreece,  I,  683  (short  edition). 

'"From  what  rcmolng  to  us  of  the  tribe  we  see  that,  originally,  it  was 
constituted  to  be  an  independent  society  and  as  if  there  had  been  no  other 
■ocial  power  above  it."     Fustel  de  Coulanges,  ..Inc.  City,  158. 

» Freeman,  Ump.  Pot.,  86  f. 
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a  confederation  of  them  all.    The  city  is  thus  the  result  of  the 
coalescence  and  expansion  of  its  "  triple  family.'" 

In  the  legendary  narrative  the  religious  tribes  appear  in 
a  shadowy  form.  Since  they  have  become  parts  of  a  larger 
community,  they  are  entirely  without  corporate  organization 
of  their  own.  They  are  mere  groups  of  curiae  an<l  therefore 
local  as  well  as  genealogical  divisions.  They  may  once  have 
had  auh  a  tribunus  or  chief;  and  possibly  they  were  used  as 
administrative  units;  but  nothing  certain  is  known.'  The 
political  centre  of  the  confederation  is  the  comitia  curiuta — the 
assembly  of  the  curies  and  not  of  the  tribes.  The  tribe  has  no 
meeting  of  its  own.  But  it  should  not  be  forgotten  that  the 
city  is  a  later  stage  than  the  independent  tril)e  :  the  uew  state 
overshadows  the  older  vi'dkersehaft.  It  seems  as  if  there  were 
almost  a  conscious  effort  to  suppress  it  politically  in  favor  of 
the  united  king<lom.'  But  the  spirit  of  early  tradition  and  the 
analogy  of  the  other  I^tin  coiumunities  go  to  show  that  the 
tribe  was  once  a  sovereign  bmly.  It  must  have  had  its  own 
comitia  or  fulkmuot,  thougli  the  fact  cannot  l>e  prove<l  from 
existing  records.*  But  in  Rome  as  in  Greece  the  old  religious 
groups  gave  place,  at  a  very  early  day,  to  artificial  territorial 
divisions.  Just  as  the  old  geuos  and  phulfi  were  replaced, 
for  political  purposes,  by  the  new  local  denies  and  trilies  of 
Klcistheiics;  so  the  gentile  tribes  were  supersede<l  Ijy  the  terri- 
torial pagi  and  tribns  of  the  Servian  constitution.  But  in 
neither  case  did  the  one  system  grow  entirely  into  the  other : 
the  new  and  artificial  organism  e.xistetl  side  by  side  with  the 


'  Tribw  seems  to  be  derWed  from  tri  an  old  form  of  tra,  three,  snd  bxu, 
family;  Pliul6  U  of  cognnte  origin.  See  8lcent,  'trilte;'  also  Mommien, 
OtKhidUt,  1,  03,  (55,  06,  etc.;  Staaltrtehl,  HI,  95. 

'Mommsen,  SlaalsreeJil,  III,  U7-8,  lOU,  110;  Lnnge,  Rom.  AUerthumer,  I, 
282-4,  505. 

'On  the  tribus  see  farther  Mommsen,  Oetchiehle,  I,  35—40;  on  its  place  in 
the  citr,  lb.,  1, 64-6 ;  Compare  Morgan,  HOI ;  Smith,  Diet.  Ant., 'iribas,'  pp. 
1166  ff. 

'This  view  seems  to  be  sustained  by  Mommsen,  Slaaltreeht,  III,  96. 
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old  and  natural  organism  ;^  but  the  latter  became  a  mere  sur- 
vival with  little  significanee  in  the  life  of  the  }wopIe. 

To  stuily  the  tribe  in  process  of  actual  transition  from  a 
nomadic  to  an  agricultural  life  and  in  ita  territorial  aspect,  we 
will  turn  to  tbe  institutions  of  our  own  ancestors.* 


II. — The  Volkerschaft. 

(a). —  The  General  Assembly. 

In  the  Germania  of  Tacitus  the  oivitas  or  volkerschaft 
appears  as  a  nation,  an  independent  state.  It  is  the  trihe  in 
its  constitutional  aspect.'  There  is  as  yet  no  confederation  of 
all  the  volkerschaften  of  an  entire  race  or  staram  :  the  union 
of  many  tril)cs  in  one  kingdom  will  constitute  a  later  and 
higfvcr  phase  of  development.  The  constitution  of  the  volker- 
schaft is  usually  described  as  resting  on  a  territorial  basis;  but 
this  conception  requires  an  important  motlification.  The  peo- 
ple, it  is  true,  are  already  entering  ujwn  the  agricultural  life 
in  i>ermanent  villages  with  well  dclined  marks.  The  hundreds 
are  local  administrative  districts  settled  by  groujjs  of  kindred; 
but  tlie  eivitas  as  a  whole  finds  its  only  expression  in  the 


'  Of  course  manv  of  the  old  demoi,  or  dktricta  nettled  hy  the  gentca,  maj 
have  been  identical  witli  the  new  demes.  Schomaiin,  Alh.  Ootut.  Hist.,  64  f. ; 
AjiliquUitu,  3Go  ff. ;  Freenmn,  Cbmp.  Pol.,  108-9;  Murg&n,  Ane.  Soe.,  300  j 
Wachsmulh,  I,  394  ff. ;  Smith,  Diet.  .inL,  '  pagi '  p.  848  ;  Grote,  III,  63.  At 
Rome  the  new  tribes  scetii  to  have  been  closely  connected  with  the  districta 
of  the  eurly  gcntes.     Freeman,  O/mp.  Pol.,  100,  105. 

'Our  knowledge  of  the  primitive  Rcnealoj^ical  tribe  does  not,  of  course, 
depend  entirely  upon  thefnigraentary  references  of  Greek  and  Roman  writers, 
nor  yet  upon  the  bibliKil  history  of  the  tribes  of  Isrnel.  The  Arabs,  Tartars, 
und  American  lndi:ini<  furnish  living  examples,  though  among  non-.\rynn 
peoples.  On  the  Indian  tribal  organizalioo  Mr.  Morgna'i  Ancient  Sodelj/ 
is  indispensnble. 

'Grrmania,  10,  12-15,  19,  25,  30,  37,  41,  contains  the  chief  references  to 
the  subject.  Sec  Stubbs,  I,  27-8;  Wain,  I,  140;  Thudichum,  Der  ail- 
deuUehe  Slaat,  20  ff. 
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gathering  of  the  folk  in  arms.'  The  conception  of  territorial 
sovereignty,  of  a  definite  local  jurisdiction  on  the  part  of  the 
Btate,  as  opposed  to  a  tribal  sovereignty,  is  yet  unknown;  even 
among  the  Franks  it  is  not  clearly  develojved  until  the  begin- 
ning of  t!ie  eleventh  century.' 

Tiie  primitive  bond  of  common  religion  and  common  blood 
is  still  strong  in  the  volkerschaft.  Tacitus  expressly  states 
that  in  the  army  the  warrioi-s  are  groupeii  accoi"ding  to  fami- 
lies and  kindreds;'  while  the  Kicretl  groves  and  other  conse- 
crated plaiX'S  for  the  general  assembly,*  the  duties  of  priests  in 
the  army  and  in  the  moots,  attest  the  survival  of  the  religious 
character  of  the  tribe.* 

The  life  of  the  volkerschaft  finds  its  centre  in  the  generals 
meeting  or  council  of  the  freemen ;  and  the  latter  as  the  Imme-/ 
diate  predecessor  of  the  shiremoot  requires  particular  notice. 

Meetings  of  the  civitas  are   of   two   kinds:    regular  andj 
extraordinary.     The  former  are  held  at  fixed  times  and  at  | 
cloee  intervals,  usually  at  the  new  and   full   moons."    The 
aseemlily  is  held  in  the  open  air,  and  the  people  appear  in 
arms,  those  from  each  pagus  or  hundertschaft  doubtless  form- 
ing a  distinct  baud,  as  in  the  case  of  the  Homeric  jthratry. 

The  gathering  of  the  host  and  the  assembly  of  the  |x;ople 
are  one  and  the  same.' 

Silenw  is  proclaimed  by  the  priests,  and  they  also  have 
power  to  enfort*  the  special  peace — the  tliingfriede — under 
which  all  are  brought  on  this  occasion.'  The  king  or  prin- 
ceps  or  perhaps  some  one  chosen  on  account  of  age,  wistlom, 


'  Waitz,  VerfattungiufaeliiclUt,  I,  315. 
'Maine,  Ancient  Laa,  9&-1U4. 

'Oeniumia,  1 :  famlliat  tt  propinijuUala.     Waitz,  Verfunungtgetd^.,  I,  79. 
*Gtrmania,  9,  39;  Wailz,  1, 322;  Grimm,  RaJUmlL,  793,  and  many  author- 
ities  there  oiled. 

'  Waitz,  VtrfaMunijtgaeh.,  I,  326,  336. 

•Oermani'a,  11 ;  Waitz,  Verfamungsgttch.,  I,  319. 

'  Qennania,  7 ;  Wuilz,  Verfa*i»mt)»i)tKh.,  I,  79,  148,  325. 

*  Otnnania,  1 1 ;  Waitz,  VtrfaMaiigitgttdi.,  I,  320. 
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nobility,  or  military  fame,  takes  tlie  lead  in  tJie  discussions;* 
but  the  presiding  magistrate,  or  moderator,  is  proUnbly  but 
slightly  distinguislied  from  the  common  freeman,  save  by  a 
more  conspicuous  place  in  the  meeting. 

Questions  of  minor  importance  aredwidetl  in  se|>arate  coun- 
cils of  the  chiefs  or  principles.  Graver  matters,  such  iis  war 
and  peace  or  alliances,  come  before  the  whole  people;  but 
even  these  are  previously  considered  in  the  council  of  the 
principes:  and  the  council  board  is  usually  the  "  niea<l-l)ench,"' 
which  occupies  so  prominent  a  place  in  the  early  epics. 

The  assembly  of  the  folk  discharges  the  chief  legislative 
and  executive  functions,  and  it  is  also  the  supreme  judicial 
tribunal,  especially  for  capital  cases ;  but  the  usual  court  for 
private  causes  is  the  meeting  of  the  pagns  or  hundertscliaft.' 

In  the  deliberation  assent  is  given  by  the  striking  of  spears, 
and  applause  by  the  clashing  of  speai-s  and  shields;  opposi- 
tion is  indicated  by  loud  shouts.'* 

In  addition  to  the  business  of  a  public  character,  much  of 
a  more  special  nature  is  transacted  :  such  as  emancij)ation  and 
adoption,  the  witnessing  of  transfers,  and  the  clothing  of  the 
youth  with  arms.* 

(4). —  The  Magistrates. 

The  question  as  to  the  officers  of  the  volkerschaft  is  an 
interesting  one  but  full  of  perplexity.    In  the  time  of  Tacitus 


'  Wait?.,  VerfcMungigaeh^  I,  327 ;  Rtubbs,  Const.  Hi»l.,  I,  28. 

'See  Wait!,  Ver/a»tung».,  I,  330,  wlio  lliinks  Una  custom  mny  have  given 
rise  to  tlie  later  practice,  luentioned  by  Grimm,  Sechtaalt.,  314,  of  ren- 
dering judicial  fees  aad  {wnalties  in  beer. 

*Oennania,  12.  Compare  Waitz,  I,  322-4,  333;  Thudiclinni,  Da-  alt- 
deuttehe  .Stoar,  43-&0.  Tliiii  is  insisted  upon  by  Sohiu,  AttdenUche  Bfitht-  und 
Otrichtfferfaaung,  7,  posaim. 

•  Grrmania,  11 ;  Hi»l.,\,  17;  CRgar,VII,  21;  Grimm,  iJecAtoa/<.,  770  ff.; 
\Vait«,  I,  330. 

'  Waitz,  Verfauungagach.,  I,  330-2 ;  Dai  alU  Rtelil,  144  fT. 
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some — perhaps  a  majority — of  the  tribes  possess  no  single 
chief  magistrate;    but   in   the  general  assembly  are  elected  \ 
priiicijies  who  preside  iu  the  courts  of  the  hundertschaft.'    In  j 
these  tribes  the  only  central  power  _i8_the^follinicifit.     But  in 
other  volkerscliaften  a  king  is  chief.     He  is  elected  for  life  I 
from  the  nobles  iu  the  general  couucil.     But  it  would  l^e  a 
mistake  to  regard  the  voJkerschaft.  over  which  a  king  presides 
as  a  kingdom  in  the  modern  sense.     The  reges  of  Tacitus 
should  rather  be  e<:inipai'e«l  witli  the  phulo-bdsUew  of  the  Ionic 
tribes,  though  the  jwlitica!  or  secular  attributes  of  the  former 
are  more  pronouuce<l  ;*  and  the  Teutonic  tribe-kingdom  is  a 
stage  iu  the  development  of  the  united  sovereignty  of  a  later 
age.* 

In  time  of  war  supreme  command  is  given  to  a  ditr  or 
herzog.*  Neither  noble  nor  priaceps  nor  even  the  king  is 
necessarily  chosen  as  leader  of  the  host :  the  dux  is  appointe<l 
solely  for  his  valor  and  experience  in  war;*  but  doubtless 
for  this  very  reason  the  king  or  a  prinuc[(8  is  most  frequently  | 
selected.* 


'  Germania,  12.  Wiiiu  seemi!  to  think  it  possible  thnt  there  may  have  been 
two  kinds  of  mai^istratea  to  whicli  Tacitus  givea  tlie  name  oC prineipu:  those 
of  the  hundertschaflen  and  the  Mingle  princepe  of  the  dvitas.  The  former 
constituted  the  council  which  prepared  btulness  for  the  oisembly.  VerfoM- 
tuiufigachieku,  I,  242.  For  the  opposite  view  see  Thudichum,  AUd.  SUuU, 
38. 

'  The  use  of  the  same  name  for  different  things  in  Teutonic  aa  well  m 
elaasic  history,  is  i.  fruitful  came  of  error.  Cf.  Morgan,  Aneienl  Soeiety, 
242. 

'On  the  character  of  the  early  German  kingship  see  Sohm,  lieieht-uiut 
OerichUver/tututig,  4,  9;  Waitz,  VfrfasnngtgaehicJUe,  I,  273-314 ;  Stubbs,  OmuL 
HuL,  I,  2(5-8,  175;  Roth,  Bm^Mvxtea,  2  fl*.;  Schulte,  Reieh*-und  Reehtii- 
getdUchte,  38-9;  Grimm,  ReehUallerdiSmer,  229  ff. ;  Low,  Jiach»-MiuJ  Ttrri- 
lonalitr/.,  29  ff. ;  K.  Maurer,  KrU.  UA.,  II,  431  ff.;  Kemble,  Suxont,  I,  137 
fll ;  Freeman,  Oomp.  PolUia,  102  ff. 

*0«irmaxia,  7 ;   Waitt,  Ver/amutuiKgetchuJUf,  I,  250,  382. 

»  Oemania,  7.    Cf  /6,  13 ;  Slubbn,  0>n*l.  ILm.,  I,  ."»0. 

•WaiU,  VerfoMunr/tgaiehieJUe,  I,  310;  Stubbs,  Oiiut.  llitt.,  I,  27. 
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(c). — The  Oomitatua. 

Tlie  priucipes,  or  ofllciiil  maj^istratea,  enjoy  the  8|>ecial 
privilege  of  maintaining  a  comilatus  or  gefolge — a  band  of 
military  companions.  No  private  noble  or  other  person, 
Have  the  king  and  dux,  posseases  this  right :  it  is  an  incident 
of  tlie  official  rank  of  the  elected  magistrate.'  The  comites 
form  the  retinue  and  table-comj»anIons  of  their  chief  in  time 
of  {>eace,  and  in  battle  they  fight  for  him  alone,  while  the 
princeps  fights  for  victory.' 

Such  in  rough  outline  was  the  constitution  of  the  volker- 
scliuft  at  the  Wgiiming  of  the  second  century  of  our  era;  and 
the  few  details  recorded  by  Caesar,  a  century  and  a  half  ear- 
lier, are  in  all  important  jioints  in  harmony  with  it,  though 
the  transitional  character  is  more  apparent.' 

{(!).— The  Old  S(ixon  Volkerschafi. 

It  is  with  great  satisfaction  also  that  several  centuries 
later  we  find  these  elements  of  the  common  Germanic  consti- 
tution still  preserved  among  tlie  Saxons  who  remained  in  the 
continental  home  of  our  ancestors.  Bede,  writing  in  the 
eightli  century,  before  they  had  been  christianized  Ly  the 
Franks,  states  that  they  had  no  king,  Imt  tliat  "a  great  num- 
ber of  satrajw  were  set  over  the  nation."  These  satrajw,  man- 
ifestly tlie  prineipes  of  Tacitus,  presidwl  in  the  lower  courts, 
and  in  time  of  war  were  BUiiersaled  by  a  cliief  chosen  from 
their  own  number  by  lot.* 


'On  the  whole  mucli  discuxsed  question  of  the  comilatus,  see  Wniti,  Fer- 
Jamtingitgrthkhle,  I,  314-74  (Das  Gefolge),  220-72  (Die  Kiireten);  Roth, 
Benrjieialieaien,  1-33;  Thiidichuin,  AM.  Slual,  pp.  12-20;  Stublw,  I,  24,  26, 
251,  note;  Konrad  Maurer,  KriL  JJtb.,  II,  390-403. 

^  Otrmania,  14. 

•  Dt  Bello  Qal^  VI,  21  ff, 

*  Ece.  HitL,  V,  10:  Hon.  HusL  BriL,  p.  258;  Stabbt,  Onurf.  HitL,  I,  41. 
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Hucbald,  writing  in  the  midrlle  of  the  tenth  century  of  the 
Saxons  of  the  eighth,  says :  "TLf  race  was,  as  it  still  is,  divided 
into  three  orders ;  tiiere  are  there  those  who  are  called  in  their 
tongue  Eillingi  j  there  are  Frilingi,  and  there  are  what  are 
called  Lassi ;  wonls  that  are  in  Latin  nobiles,  ingenni,  and 
sercilcs.  Over  esich  of  their  lond  divisions  or  paffi,  at  their 
own  pleasure,  and  on  a  plan  wliieh  in  their  eyes  is  a  prudent 
one,  a  single  princeps  or  chieftain  presides.  Once  every  year, 
at  a  fixed  season,  out  of  each  of  these  local  divisions,  and  out 
of  each  of  the  three  orders  severally,  twelve  men  were  elected, 
who  having  asscnililed  togHlier  in  Mid-Saxony,  near  the 
Weser,  at  a  place  called  Marklo,  held  a  common  council, 
deliberating,  and  acting,  and  puWlishing  measures  of  common 
interest  according  to  the  tenour  of  a  law  adopted  by  them- 
selves. And,  moreover,  wLetlier  there  were  an  alarm  of  war, 
or  a  prosjwct  of  speedy  j)eace,  they  consulted  together  as  to 
what  must  be  done  to  meet  the  case."' 

Here  the  prineeps  seems  to  he  chosen  by  the  paffus,  and  the 
general  assembly,  which  is  still  the  center  of  the  national  life, 
meets  but  once  a  year.  The  most  remarkable  innovation, 
however,  is  the  system  of  representation,  showing  that  local 
institutions  among  the  Saxons  of  the  continent  had  developed 
on  the  same  lines  as  among  the  colonists  of  Britain.  "  The 
assembly,"  says  Stubbs,  "  was  a  representative  council  of  tlie 
most  perfect  kind ;  and,  statal  simply,  must  have  been  as 
much  in  advance  of  the  constitutional  system  of  other  countries 
in  the  tenth  century  as  it  had  been  in  the  eighth :  for  the  double 
principle  of  representation,  lottal  and  by  orders,  involves  the 
double  character  of  the  gathering :  in  one  aspect  it  is  an 
assembly  of  estates,  in  another  the  concentration  of  local 
machinery  :  and  in  either  it  is  a  singular  antici|)alion  of 
polities  which  have  their  known  and  historical  development 
loenturics  later.  It  may  indeed  be  reiisonably  doubted  whetlier 
such  a  complete  and  symmetrical  system  can  have  existed  ;  it 


'Stubbs,  Cona.  Hist.,  I,  44. 
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would  be  as  startling  a  jihenonienon  if  it  existed  only  in  the 
brain  of  the  Frank  monk,  aa  it  would  be  in  proper  history. 
Nor  have  we  any  distinct  iufuniiatiou  about  it  from  any  other 
source."  * 

III. — The  Old  English  Shibe. 
{a).— The  Origin. 

Among  the  English  settlers  of  Britain,  in  the  tenth  cen- 
tury, the  volkerschaft  has  entereii  upon  a  new  stage  of  devel- 
opment. After  four  ceuturics  of  strife  and  ex[K;riment  the 
isulatwl  tribal  states  have  become  incorporated  iu  a  confedera- 
tion. The  autonomous  volkerschaft  has  become  a  shire,  a 
share  iu  the  united  kingdom. 

The  volkei'sclutft  did  uot  enter  directly  into  the  new  state  : 
there  had  been  many  previous  aggregations  and  dissolutions 
of  gnuips  of  tribes.  One  by  one  tiie  so-called  hoptarchic 
kingdoms  took  their  place  in  the  West  Saxon  confederation, 
and  these  kingdoms  iu  their  turn  had  been  made  up  of  other 
states  by  a  similar  process.  During  the  long  interval  of  con- 
flict and  growth  the  history  of  the  local  organizations  can  be 
but  faintly  traced :  even  the  names  arc  wrapped  in  obscurity. 
The  origin  of  the  shire,  like  that  of  the  hundred,  has  been 
ascribed  to  Aelfred;  and,  though  the  student  of  political 
organisms  hesitates  to  aceept  what,  at  first  glance,  seems 
inconsistent  with  the  law  of  continuity,  there  is  little  doubt 
in  this  instance  that  the  tradition  is  true  in  its  general  im- 
port:  both  shire  and  hundretl,  tw  part^  of  the  united  kingdom, 
probably  originated  under  Aelfred  or  his  immediate  successors. 


'Cbnjt  Hut.,  I,  44-5.  On  ihe  nnrrntlve  of  Hucbald,  Wnitz,  Verfiumngt- 
getdiicMe,  I,  'i4\,  says:  Die  Erzahlung  erregt  iimnehe  Koienken,  docli  wer- 
den  wir  sie  nicht  gam  verwerfen  diirren.  In  Vol.  Ill,  114,  nole,  he  docs 
not  posilivcly  reject  the  narrative,  but  hesitates  to  accept  it  as  entirely 
trustworthy.  See  also  Thiidiehum,  Altd.  Slaat,  44,  nole.  For  a  full  discua- 
tion  of  the  meeting  of  the  volkerschaft  see  Wnitr,  Ver/.,  I,  315-44;  Stubbe, 
I,  Chape.  II,  III ;  Thudichum,  AUd.  Stoat,  43-55. 
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"By  a  strange  chance,"  says  Freeman,  "the  group  answering 
to  the  German  gau,  the  English  shire,  bears  a  name'  which 
expresses  tlie  exactly  opposite  ideft  to  that  uf  union."'  In- 
deed, when  all  England  had  passed  into  the  hands  of  a  single 
king,  there  must  have  occurred  something  very  mucli  resem- 
bling a  moclianical  division.  But  in  reality  it  was  but  a  rec- 
ognition of  original  natural  groups  as  co-ordinate  members  of 
a  new  organism.  Scholars  are  now  agreed  that  the  first  Eng- 
lislLaiiirea  wercjutirely.the  old  tribal  states,  each  bearing  a  new 
and  goiumon  name.*  It  would  seem  asTF  wFen  East  Anglia, 
Mercia,  or  Northnmberland,  was  definitely  brought  under 
West  Saxon  supremacy,  each  was  dissolved  into  its  original 
elements — the  primitive  volkerst^haften  of  whidi  it  was  com- 
posed ;  and  as  if  in  recognition  of  their  nationality,  of  their 
equal  rank  and  power,  each  of  the  latter  was  called  a  shire  or 
ahare  of  the  new  commonwealth. 

Looked  at  in  this  light  there  is  more  than  a  superficial 
analogy  between  the  tribus  of  Rome  and  the  shires  of  Eng- 
land. Before  the  groups  to  which  the  fonner  name  was  given 
Ijecaine  the  "three  families"  of  the  new  city-state  in  which 
they  were  incorporated,  each  as  a  distinct  and  sovereign  state 
in  itself  must  have  possessed  its  own  national  name  with 
which  the  numerical  designation  of  tribus,  ires,  would  have 
been  inc«nsistent.*  So  the  Englisfi  volkerscliafteu  before  they 
became  "jyarts"  of  a  greater  whole,  had  their  own  names  as 
distinct  peoples.     They  were  East  Saxons  or  South  Saxons^ 


'  Scir,  from  A.  S.  Seiran,  to  shear,  to  cut. 

•  Comj).  Pol.,  124. 

•Of  course  the  present  geography  of  ihc  shires  is  largely  the  result  of 
centuries  of  growth.  See  Pearson,  Historical  Maps,  27-28.  But  on  the  origin 
and  extension  of  the  shire  system  see  particularly  Green,  The  Conquest  of 
England, 'I'n-il. 

•Porhiips  they  were  callcfi  Ramnes,  Tities  and  LncereH,  according  to  tra- 
dition. There  is  a  certain  inrongniitr,  historically,  in  the  use  u( tribe  or  tribal 
as  descriptive  of  the  English,  Teutonic,  or  Konian  volkerseliafi :  the  very 
name  implies  an  aggregation  uf  VoUceria  the  fourth  order  of  political  organ- 
ism— the  city  or  the  kingdom. 
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North  Folk  <jr  South  Folk,  Suniersaetas  or  Dorsaetas.  It  is  an 
interesting  (xirrolxiratioH  uf  this  theory  of  tlie  origin  of  tlie 
sliire  timt  in  scjrue  ca^^es  tlie  wunl  '  shire '  has  never  been 
subjiiiiK'd  to  the  national  name.  "  It  is  certain  also,"  says 
Freeman,  "that  there  are  many  English  counties  to  which  the 
Dame  fhire  has  never  been  applied  down  to  our  own  times."* 
If  the  primary  notion  of  scir  aa  stjniething  "  torn  off"  or 
"sheareil  off"  be  allowed  to  obscure  the  fact  that  when  the  shires 
•were  formed  in  the  tenth  century  the  process  was  ratiier  a 
spontaneous  dissolution  of  unions  previously  created  and  a 
recognition  of  the  members  of  such  unions  as  jveers  in  a  new 
community,  we  shall  lose  sight  of  the  real  identity  of  the 
motlerii  administrative  district  and  the  ancient  tribal  state. 
In  some  cjises  there  seems  to  have  been  actual  artificial 
division :  in  such  instances  aud  in  the  case  of  shires  named 
after  towns,  a  distinction  must  be  made :  these  Mr.  Freeman 
calls  "strictly"  shires  as  opposed  to  those  based  on  the  tribal 
divisions,  which  remain  "strictly  gauen."* 

From  what  has  already  been  said  we  should  naturally  expect 
to  find  traces  of  the  shire  long  before  the  reign  of  Aelfred ; 
and  in  fact  the  name  ncir  does  appear  at  least  as  early  as  the 
eighth  century.'  It  has  been  regarded,  however,  as  an  early 
designati<m  for  the  district  answering  to  the  hundred,  which 
term,  as  already  seen,'  first  a[>pcars  in  the  laws  of  Eadgar.* 
But  it  seems  not  improbable  that,  generally,  where  the  word 


'  Comp.  Pol.,  418.  The  use  of  wiV  for  a  divinion  of  a  Inrgcrwbole  18  illus- 
trated ill  Aelfrcd's  Baeda,  where  it  occurs  for  the  diocese  of  n  bishop. 
Stubbs,  T,  109.  The  parish  is  aUo  styled  a  "  kirk  shire : "  Greeu,  Ooitqueit 
0/ England,  222. 

•Cbmp.  Pol.,  417-18,  124;  Xorman  Conquest,  I,  380,  CO;  Kemble,  Saaons, 
I,  78  ff.  Note,  that  lioth  Kemble  and  Freeman  use  g&  or  gau  and  the  oor- 
respunding  pagus  for  Tolkerschaft. 

'Idc,  3C,  39;  Scbmid,  Qttdie,  pp.  36,  38. 

♦See  Chap.  V,ra,(o). 

'In  some  cases,  for  example  in  Yorkshire  and  Cornwall,  existing  hundreds 
are  known  to  have  been  formerly  called  ahires,  and  some  districts  still  retain 
the  name.    See  Stubbs,  I,  08,  100,  109 ;  Henry  Adams,  Euayt,  p.  19. 
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shire  occurs  before  the  tenth  century,  it  may  be  already  the 
new  name  of  a  volkerstliafl  which  has  been  incorjxirated  as  a 
'share'  in  a  heptarchic  kingdom.  Tlie  fact  that  in  several 
instances  between  the  hundred  and  the  shire  an  intermediate 
division  is  found,  seems  to  corroborate  this  view.  The  lathe  or 
led  in  Kent,  the  i-ape  in  Sussex,  and  the  riding^  in  Yorkshire 
are  aggregations  of  hundreds  below  the  shire.*  Possibly,  in 
like  manner,  the  early  scir  was  a  genuine  shire  with  hundreds 
below  it.  If  this  be  true,  it  is  probable  that  when  in  the 
tenth  century  the  early  states  were  mediatized  and  became 
parts  of  the  new  empire,  the  heptarchic  shires  were  also  media- 
tized and  became  hundretls ;  or,  in  other  ca'<e8,  were  retained 
as  intermediate  divisions  or  dropped  altogether.' 

(b). — Tli£  Seirgerefa  and  the  Ealdorman. 

I  The  English  shire  of  the  tenth  century  was  a  political  and 
(territorial  division  of  the  united  kingdom.  The  original 
community  of  bUxKl  survived,  in  stmie  instances,  in  the  name; 
and  the  primitive  religious  unity  of  the  tril)e  or  volkerschaft 
was  lost  in  that  of  the  christianized  commonwealth. 

The  officers  of  the  shire  were  two,  the  ealdorman  and  the 


'  Riding,  changed  from  Arid'mg  or  triding;  lathe,  A.  8.  laelh,  a  portion  of 
land;  rape,  Icel.  hreppr,  a.  district,  the  original  bense  probably  being  "share" 
or  allotnient,  from  hreppa,  to  catch,  hence  to  obtain  :  Skeat. 

*0n  thciie  divisions  see  Stubbs,  I,  100,  108  ff.,  who  thinks  the  lathes  and 
rapes  "  perhaps  the  original  shires."  Cf.  Lnmbard,  Perambulalion  of  Kait, 
p.  18;  Palgrave^  QmmimmaUh,  I,  101. 

'For  one  of  the  most  scholarly  discoastons  of  the  origin  of  the  sliira 
and,  hundred,  see  Henry  Adams,  Etaays,  pp.  1-22.  He  thus  summarizes  his 
review  of  the  documentary  evidence:  "The  facts  above  cited  authorize  the 
aasumption,  as  a  general  law,  uf  the  principle  that  the  state  of  the  seventh 
century  became  the  f>bire  of  the  tenth,  while  the  shire  of  the  seven! h  century 
became  the  hundred  of  the  tenth."  Page  19.  8oe  aUo  i'chmid,  Gliaaar,  pp. 
61S-14,6dl;  Stubba,  1, 109-111 :  Frecman,Cbmp.iV.,124,417-JU»;  Snrnum 
Cbnfuaf,  I,  32,  379-Sl ;  Kemble,  Saxont,  I,  72-87 ;  Palgruve,  Oommonwallk, 
I,116ff.;  GneJatjU,  17f. 
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scirgerefa  or  sheriff.  The  ealdorraan  repreaent«l  the  princeps  i 
of  Tacitus  and  liiicbald  and  the  satrap  of  Baeda;  but  he  was 
also  tlie  dux  or  hcrofof/a;  for  the  early  conquest  of  Britiiiii  was 
made  gradually  hy  isolatetl  bands  or  triljea  under  the  leadership 
of  Rildurmeu  who  were  undoubtedly  prindpes  cliosen  as 
leaders  of  the  exfieditions.  Soon  after  the  settlement  of  each 
tribe,  whether  the  followers  of  Hengest  or  Cerdie,  the  invaders 
of  East  Anglia  or  Deira,  a  monarchy  was  set  up  under  the 
most  powerful  ealdorman.  With  the  prooess  of  conquest  and 
incorporation  of  the  smaller  states,  their  chiefs  sank  into  the 
jTOsition  of  viee-kings,  governing  under  the  original  title  of 
ealdorman  their  former  districts,  which  now  became  practically, 
and  perhaps  in  name  also,  shires.  But  usually  several  shires 
were  administered  by  the  same  ealdorman.' 

In  historic  times  the  ealdorman  was  appointed  in  the  cen-\ 
Iral  witenugcniot,  with  tlie  king's  sanction  ;  while  the  scirge-  ) 
pefa  or  sherifT  was  nominateil  by  the  king  alone.' 

The  double  headship  of  the  shire  is  pointed  out  by  Stubba 
as  a  mark  of  its  original  national  character :  the  sheriff  was 
the  king's  agent  to  manage  his  interest,  especially  his  financial 
business,  in  the  shire;  and  as  a  mark  of  the  precedence  of  the 
central  jMUver,  lie  was  the  real  president  or  constitutive  officer 
of  the  shiremoot.  The  ealdorraan,  on  the  other  hand,  repre- 
sented the  ancient  vJJlker.'^chaft,  and  as  such  sat  with  the  sheriff 
in  the  moot  to  declare  the  customary  law,  and  he  was  also  the 
leader  of  tlie  shire's  contingent  of  the  host.' 


(c). —  The  Scirgemol. 


Tbclife  of  the  shire  found  its  center  in  the  scirgemol  or 
shiremoot,  which  met  regularly  twice  a  year.    It  was  a  repre- 


'  See  8tuhb^  OatiM.  HiM.,  I,  1 1 1-13,  168  ff. ;  Freeman,  Normm  QmipiM,  T/ 
61-2;  Henry  ArlnitiH,  Ensayt,  p.  21.    Schmid,  Gwetie,  560. 

'Stublw,  Cbn<(.  i/i'«l.,  I,  U3.  The  sheriff  is  called  scir-man  in  Ine,  8: 
Schmid,  Grtttu,  24. 

•Stubbii,  Oontl.  BitL,  I,  113. 
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sentative  body  composed  of  tlie  "  reeve  and  four  best  men  " 
from  each  township  and  of  all  lords  of  land  within  the  shire. 
In  its  functions  as  well  as  in  its  magistrates  it  possessed  a 
double  character;  on  the  one  hand  it  was  a  fol<^emot,  "a 
monument  of  the  original  independence  of  the  population  " 
whicli  it  represented.'  As  such  it  was  the  jwpular  court  of 
the  district,  and  even  possessed  a  verfige  of  legislative  power, 
as  seen  at  least  in  one  instance  in  the  reign  of  Aethclstan, 
when  the  freemen  in  full  assembly  formally  ratifie<l  a  measure 
of  the  central  witenagemot.'  As  a  jxipular  court  the  shire- 
moot,  in  which  the  suitors,  or  a  rejiresentative  committee  of 
"twelve  senior  tht^ns,"  were  the  judges,  i-ould  declare  folk- 
right  in  all  cases,  whetlier  civil  or  criminal,  lay  or  ecclesi- 
astical :  the  Germanic  principle  of  combining  all  classes  of 
judicial  functions  in  the  hands  of  the  popular  assembly  still 
prevailed.  For  the  purpose  of  declaring  the  ect^lesiastical 
law,  but  not  as  judge,  the  bishop  sat  side  by  side  with  the 
ealdorman  and  the  sheriff  in  the  court. 

On  the  other  hand  the  moot  was  a  division  court  of  the 
kingdom  in  which  through  the  scirgerefa  the  jurisdiction  of 
the  state  was  enforced.     In  this  latter  capacity  one  function 
is  of  special  interest  since  it  still  remains  the  most  importaiilA 
branch  of  county  business:  the  shire  was  cmploywl   as  thel 
higher  area  for  the  collection  of  the  state  revenue,  just  asthej 
hundred  was  the  rate  district  withiu  the  shire  itself.  ;  The 
sheriff  as  agent  of  the  crown  got  in  all  the  royal  dues  whether 
arising  from  the  rent  or  commutation  for  the  former  folc- 
Mand — the  feorm-fultum ;  from  the  composition  for  military 
services ;   or   from   ship-money  levied   in   the   hundreds  or 
wapentakes.' 


'SiDblw,  Qmtt.HiM.,  I,  116. 

•Slubbd,  Omit.  Hitt.,  I,  115. 

•Stubbs,  Conn.  HuL,  1, 1 1 G-17.  Cf.  HalUm,  Middle  Aga,  II,  265  ff.  Green, 
The  Oonquat  of  England,  229,  inaisU  tbat  tbe  original  aim  of  the  sbire  wta 
"  sUictlv  financial." 
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(d). — Comparison  of  the  Shire  System  and  the  German 

Gauver/assung. 

The  process  by  which  the  original  sovereign  states,  the 
v6!kerschaften,  were  converted  into  subordinate  members  of 
the  monarchy  is  a  fact  of  immense  significanoe  in  the  history 
of  the  English  race.  The  sliii-e  or  county — at  once  a  power- 
ful a<lministrative  agent  of  the  central  authority  and  a  vigor- 
ous self-governing  body — is  the  distinguishing  feature  of  the 
Anglo-American  state.  To  it  more  than  to  the  township  or 
any  other  single  factor  must  be  ascribed  the  success  which 
has  attended  the  extension  of  representative  government  to 
the  vast  western  empire  of  the  United  States.  Historically, 
then,  it  is  of  considerable  interest  to  determine  whether  the 
later  development  of  the  continental  volkcrschaften  reveals 
anything  analogous  to  that  of  the  Anglo-Saxon  tribes.  In 
what  respect,  in  short,  did  the  contemporary  German  gauen 
or  grafschajlai  differ  from  the  old  English  shires? 

The  question  has  been  definitely  answered  by  Sohm  in  the 
introduction  to  his  masterly  treatise  on  the  old  German  lidchs- 
und  Gerichtwerfasmijig.* 

In  the  time  of  Tacitus,  as  we  have  seen,  the  highest  concep- 
tion of  the  state,  the  ultimate  political  unit,  was  the  tribe  or| 
volkerschafl.     The  stamm  or  congeries  of  tribes  was  at  most 
an  ethnic  and  religious  unit.     It  had  no  political  or  govern- 
nieutal  signifiGance. 

Still  more  shadowy  and  meaningless  was  the  congeries  of 
stamrae  or  races,  the  so-called  Germanic  "  nation."     There 


'Onlv  tbe  flnit  voUitneof  this  remarkably  originnl  work  hna  yet  appeared. 
It  bears  the  sepanite  title:  Jiie  FrdnkUdie  Reidit-  uiui  Gerichtsrtrfammng, 
Weimar,  1871.  On  the  Qauverfanmng  t^e  also  Waitz,  VerjastungtiicMhiehte, 
II,  323  ff.,  458  ff.;  Ill,  310  ff.;  IV,  311  ff.;  Low,  Reicht-  und  Terrilorial- 
Ver/tutung,  126  ff.;  Thudichuiu,  Oau-  unW  Markver/amtng,  3-13,  8i)-U2; 
Schulte,  Ileich»-und  RtchUgachuJite,  116-123,  181  ff.;  Rogge,  Gerichtevatn 
der  Oemumai,  46-4(} ;  Inama-Stern^g,  Deultelie  Wirlhteha/lxgaekidite,  52  ff. 
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may  have  been  a  latent  consciousness  of  kinship,  of  community 
of  speech  and  worship,  which  would  become  active  on  occasion 
of  some  great  enterprise,  as  a  ireneral  stnigji;le  with  the  Roman 
l^ious  ;  or  of  sonic  deadly  and  cornnioii  ]ieril,  such  as  the 
invasion  of  Attila.  But  of  the  conception  of  nationality  in 
the  mixlern  sense  there  was  no  trace. 

With  the  VolUerwanderung  an  interesting  phenomenon 
appears.  The  conception  of  the  state  is  broadened.  The 
Btauim  supcrse<les  tlie  tribe  as  the  highest  politiiail  unit. 
Instead  of  tribe-UitigdoJus  we  find  stanim-kingdoms,  such  as 
those  of  the  Salian  Franks  and  the  Burgundians.  Instead  of 
tribe-kings,  phylofHmlcin,  we  have  stumm-kings  with  real 
sovereignty.  Through  exercise  of  military  leadei'siiip  the 
chieftain  of  the  wandering  race,  an  Amal  or  a  Bait,  becomes 
a  monarch  iu  the  modern  sense.'  As  a  consequence  the 
sovereign  council  of  the  viilkerschaft  disappears."  The  mon- 
arch of  the  stanini  is  the  bearer  of  magisterial  authority. 

With  the  rise  of  the  Prankish  empire  another  phase  iu  the 
develo[»ment  of  the  Germanic  state  is  reached.  Under  the 
Merovingian  raonarchs,  and  more  clearly  under  Charles  the 
Great,  the  nation  supersedes  the  stamm  as  the  bearer  of  politi- 
cal sovereignty.     Under  Clovis  and  his  successors  thestiimme, 


'  "  AnderaeiU  bildet  nidit  melir  die  VoUctriduifl,  sondern  der  Stamm  die 
staatlicbe  Kinlieit.  In  der  Noth  der  Ereignesse,  welclie  die  in  AuBa»ung 
begrifiene  Well  l>ewegten,  hat  die  Volkerschaft  ihre  polilische  Selbslandig- 
keit  zu  Ounj-ten  i!cr  Starnmesvcrband  nufgegcben.  Der  fortgeselze  Kriegs- 
verband  dvr  Vulkerscliufleii  'de.saelbea  Bliita'  ist  Stuatsverband  geworden. 
Der  Stamm,  dcm  nooh  jeut — vielfuch  nach  Assimilirung  einer  Reihc  von 
neuen  Elementen — die  nntilrlichc  Eiiibeit,  Stamnieaiipruclie,  Stammcrs8ilte, 
und  Stamme^rechl  ents|>riclil,  Lst  ziigleich  der  Stuit.  Die  Germanifichen 
Beiche  auf  roml-H^liem  Bodeii  sind  Stiimmeiireiche : "  .Solim,  Reich*-  und 
Geriehitverfatiuiig,  9.  Inama-Sternegg,  Deutxlie  Wirlhjicha/tiigetchukle,  53, 
WaiU,  Ver/aaunffti/escJticlUe,  II,  1)7-107,  given  llie  best  aocounl  of  the  character 
and  riinclions  of  the  Merovingian  kings. 

'iiohm,  Reicla-iind  Gerichtsver/.,  21  a  ff.  Waitz,  Verf(U$ungtge3ehieJUe,  l\,49i 
ff.,  agrees  with  Sohm  for  the  Merovingian  period;  but  for  the  Korlovingian 
era  be  thinks  there  may  have  been  judicial  ojeembliea  for  the  whole  gau: 
26.,  IV,  313  ff. ;  Roth,  Fatdaliiat  und  Unterthanverband,  23-24. 
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in  theory,  ceased  to  be  of  oottstitutional  significaiioe ;  but,  as  a 
matter  of  fact,  they  were  of  vast  political  importanc*.  Thus 
the  great  dukes  of  the  Bavarians  or  of  the  Alamanni  were 
stamiu-chieflains ;  and  the  various  divisions  of  the  empire, 
sucli  as  that  into  Neustria  and  Austrasia,  arose  from  distinc- 
tions of  race.' 

But  by  Charles  tlie  Great  the  stamm  was  entirely  ignored. 
The  partition  of  the  empire  among  his  sons  was  arbitrary. 
Peoples  of  tlie  same  blood  were  ruthlessly  cut  asunder  by 
artilieial  (liviaiou  lines.'  But  the  old  stamm  affiliations  were 
the  most  deadly  enemies  of  the  empire.  On  the  dissolution 
of  the  latter,  Au.stni.sia  and  Neustria  again  ooiifrcmted  one 
another  in  their  original  limits.  "Likewise  in  the  hegiiming 
of  the  tenth  century  arose  anew  the  struggle  between  the 
kingdom  and  stamm  chieftainship.  The  fall  of  Henry  the 
Li<in  tiiarks  tiie  cjhh'Ii  when  the  staium  unity — StntMnesver- 
bimUing — definitely  succumbs.'" 

The  evolution  of  the  German  state,  as  thus  far  describee],  is 
of  two-fold  interest.  On  the  one  han<i,  it  is  precisely  with 
respect  to  these  later  and  higher  stages  of  organic  develop- 
ment that  Teutonic  institutional  history  differs  from  the 
Graeco-Iloman.  The  expansion  of  the  volkersehaft  into  the 
stamm,  and  of  the  stamme  into  the  nation  or  empire  Rnd.s  no 


^ Hohrn, Rcidii-ymd  Geridilntrf.,  It);  Waitz,  Ver/ateungiiffachuJile,  II,  341-44. 

'"Das  ersle  i?trel)eii  ties  aufgcrichteten  karulini;iaeheD  Kuniglhums  iiit 
die  Beseitigung  dt-r  politisolien  Bedetitung  dcs  StninniesverbRndes.  Der 
Sieg  Karls  d.  Gr.  iibor  Tiissiliu  von  Biiiern  isl  dcr  Sieg  dcr  Keichseinheit 
uber  die  .Summn^eiiilieit.  IIiih  Htummeslicrzogtiiuiii  hat  keinc  Slolle  in 
der  karolingiKchcQ  K«irliBverfa.ssuiig.  Die  karolingihclie  D,vnat<tie  ignorirt 
ebetiso  die  Stamiueszusaumifngeliorigkcit  bei  den  Keirhsllicilungen.  In 
dcm  Keielistheilungscntwurf  V.  J.  80(i  (I'crtz,  I,  HO)  xielit  Kttrl  d.  tir.  eine 
gerade  Linie  mitten  diircli  Frankreieh  uiid  Doulselilaiid,  uiu  aii»  detn  tiord- 
Heh  Gelegenen  ein  Reich  fiir  seineu  alleaten  Sohn,  nusdeni  siidlich  Gelegc- 
nen  zwei  Reiche  fur  die  Beiden  jungern  Soline  zu  machen.  Dos  Reich 
Lothar  I.  lichliesst  spiiter  die  TersohiedenBrtigKten  Bestandlbeile,  Italien, 
Burgund,  Lothringen  in  sieU:"  8obm,  Reiehu-  und  Gtrickltverf.,  11. 

•Sohm,  Reicht-  und  Otrichtmerf.,  11.  Cf.  Schulte,  Iiach»-  und  IUdU$gt»- 
ehiehte,  181-82;  Rolh,  FeudalUal  und  UnterOianverband,  26. 
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parallel  in  the  ancient  world.  True  the  Roman  Republic  and 
the  Roman  Empire  were  the  result  of  a  certain  kind  of  expan- 
sion. They  were  slowly  built  up  by  the  duiible  jiroeess  of 
confederation  and  conquest.  But  until  the  final  disruption 
began,  the  city  was  the  state,  the  eivitas.  Italy  was  simply 
incorporatal  iu  the  municipality,  and  the  provinces  were  its 
subject  domain.'  Amonp;  the  Greeks  the  jKilis  was  the  highest 
point  attained  in  the  development  of  the  state.  The  city  was 
forme<l  by  the  union  of  parts  of  phulai.  But  the  congeries 
of  tribes  as  a  whole,  the  stamra — that  of  tlie  lonians  for 
example — never  gained  politital  significance."  It  was  merely 
an  ethnic  and  religious  unit.  Much  less  did  the  Greeks  ever 
grasp  the  conception  of  a  ujitional  union  wliicli  should  eom- 
pri.se  under  one  sovereignty  all  who  bore  the  name  of  Hellen 
and  worshipped  at  the  shrine  of  Zeus. 

On  tilt*  other  hand  the  exjinnsion  of  the  Teutonic  and  the 
English  monarchies  seems  to  have  proceeded  on  lines  exactly 
parallel.  The  heretogas  of  the  invading  Jutes,  Saxons,  and 
Angles  becrjme  stamm-kiugs  with  magisterial  power;  the 
Merovingian  etnpire  finds  its  atiakigue  in  the  hcptarchic  king- 
doms, culminating  in  the  West  Saxon  hegemony;  and  finally 
under  Edwanl,  .\ethelstan,  or  Canute  we  find  a  sovereignty 
which  loiumands  the  obeitienoe  of  a  united  English  n  ition. 

And  the  analogy  does  not  end  here.  If  Charles  the  Great 
ignoretl  (he  sliinitne  as  jxilitieal  or  administrative  boflifcs,  so 
were  the  hcptarchic  kingdoms  disregarde<l  by  Aelfrwl  and  his 
successors;  and  in  both  Gaul  and  Britain  the  ancient  volker- 
schaften  were  revived  as  units  of  the  iruperial  administration. 
In  England  the  mediatized  state  was  calletl  a  scir;  iu  the 
empire  of  Charles  it  was  styled  a  gau  or  pagus.'    In  the  Ger- 


'  FVeemmi,  Comparalive  Polities,  95-99 ;  Fiske,  Amcriean  Political  Meat, 
79-85. 

'Save  [)erbaps  lemporarily  in  the  BtniRgle  with  Croesus,  CvruB,  or  Darius. 

*  But  gau  was  soinetimes  iiBed  for  the  district  occupied  b^'  a  ilamm :  Sohm, 
Reichi-  und  Qerieklmtrf.,  Vl.  On  the  different  uses  of  ^u  and  pagut,  nee 
W&itz,  VerfatoLngsgeteliielat,  II,  320  ff*. 
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man  gau  as  in  the  English  setr  there  were  two  officers :  the 
domenticus  or  actor,  for  the  management  of  tlie  roya!  domains ; 
and  the  graf,'  to  collect  the  royal  revenues  arising  from  public 
dues  and  taxes,  and  to  act  as  the  king's  agent  in  the  general 
functions  of  government.  In  the  domesticus  we  may  find  the 
faint  analogue  of  the  seirgerefa  ;  hut  the  graf  is  similar  to  the 
English  ealdorman  only  in  being  placed  at  the  head  of  the 
public  aduinistration.  While  the  ealdorman  is  elected  in  tJie 
witenagemot,  thougli  subject  to  the  royal  conlirmatlou,  and 
represents  the  dux  or  princops  of  a  once  sovereign  state,  the 
graf  like  the  domesticus  is  the  nominee  and  servant  of  the 
king.  Moreover  when,  in  the  Karolingian  j>eriod,  he  absorbs 
the  functions  of  the  domesticus^  and  supersedes  the  ancient 
thnngious  or  centenarius  as  president  of  tlie  hundred  court,  his 
office  bears  a  striking  resemblance  to  that  of  the  Anglo-Norman 
vicecomes  after  the  ealdormanship  had  become  extinct.* 

In  the  Gothic  kingdoms  the  gau  appears  as  civUas,  pagnu, 
or  provincia.  The  graf  and  domesticus  are  represented 
respectively  by  the  ooviea  civUulls  and  the  comes  patriinonii, 
who  perform  the  same  duties  and  bear  the  same  relation  to 
the  monarch  as  the  corresponding  Prankish  officials.' 

Among  the  Ijombards  the  analogous  mhuinistrative  unit 
is  the  civitas  or  municipal   distrl.et;°  and    in  this  instance 


'  The  gau  wa«  therefore  called  also  Oraftchajl :  Sohm,  Reidxa-  und  GeridUt- 
verf.,  17.  The  word  Qraf  pieans  "servant"  and  in  sense  is  the  equivalent 
of  the  .\nglo-Saxon  gere/a:  lb.,  19. 

'The  office  of  graf  was  sometimes  conferred  on  a  slave:  Sohm,  Reieh*- 
und  Oeriehlaxr/.,  21,  23.  After  the  close  of  the  Merovingian  era  the  offices 
of  domesticus  and  graf,  though  theoretically  distinct,  were  regularly  con- 
ferred upon  one  pernon  with  title  of  graf:  lb.,  pp.  16,  17.  On  the  whole 
aul^ect  of  graf  and  domeaticus  :iee  lb.,  13-22. 

'  Under  the  Karolings  the  graf  became  the  president  of  tho  hundred 
court,  and  the  centenarius  or  vicar,  the  analogue  of  the  aacebaro  of  the 
Salian  code,  was  usually  appointed  by  him  as  a  mere  executive  functionar/ : 
Sohm,  Rtieht-  und  Qttiehltverf.,  146-181,  74-101. 

'Sohm,  Rtichi-  und  OerichUmerf.,  22-23. 

*  Sladtgebiet :  Sohm,  Beidu-  uitd  Qenehtmerf.,  24. 
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there  is  a  remarkable  approximation  to  the  dual  organization 
of  Che  English  shire.  The  scirgerefa  ajipears  as  the  gastalde 
who  superintends  the  royal  domains ;  and  the  ealdorman  is 
rej)laeed  by  the  dux,  who,  though  appointe<l  by  the  crown,  is 
no  mere  royal  servant,  but  a  national  magistrate  representing 
the  surviving  sovereignty  of  a  once  independent  volkerschaft; 
and  who  can  only  be  deposed  from  his  office  by  jiidicial 
process.' 

But  in  one  respect  and  that  of  the  first  importance  the 
organization  of  the  English  shire  is  unique.  The  scirgemot 
with  its  half  sovereign  attributes  is  the  peculiar  possession  of 
the  English  race.  Neither  the  Prankish  gaii  nor  the  Lom- 
banl  civitas  had  a  popular  council,  the  only  local  assembly 
being  that  of  the  hundertschaft.'  In  other  words  the  gau  was 
not  a  self-governing  local  organism  :  it  was  merely  an  admin- 
istrative agent  of  the  central  power. 

IV. — The  Norman  County. 

(o). —  The  County  at  the  Merey  of  the  Sheriff. 

The  first  and  general  result  of  the  Conquest  was  the  draw- 
ing of  the  shire  into  a  closer  dependence  upon  the  crown  and 


' "  Der  dux  und  der  Ealdorman  Rind  Vieekonigc  mit  einer  dem  Konig 
gegeniiber  tdbntdnditien  Gewalt.  Niclit  die  Willkiir  dca  KuoigB,  gondern  cin 
Sati  der  oSeatlichen  Verfiiasung  bestimiiit  dio  AnitsvolliDRcht  des  lango- 
bardiHoben  und  angeUiirbsischen  Hcraogti.  Nicht  die  Wiltkiir  des  Konigs, 
our  gerichlliches  Urtbei)  vermag  den  dux  und  Eiildurmaa  seiner  >Stellung 
lu  enlkleiden:"  Sobm,  lieieJu-  und  Gerichigetrf.,  26. 

'Tbis  point  ag  against  earlier  writers  is  establiehed  by  Sobm,  Reidxs-  Mnd 
Gtriehbutrf.,  278-2!<7.  Compare  Wiiiti;,  Verfasiiungtgesehiehle,  II,  494  ff.,  IV, 
312-313,  who,  wbile  agreeing  with  Sobiq  as  to  the  Merovingian  period, 
maintains  that  the  judicial  ossemlily  of  the  KarolinKian  period  was  a  Oauf 
vtrnmrnlung  under  presidency  of  the  grai".  .Sec  also  Rogue,  GerichlmMten  der 
Oermanen,  45-46,  51 ;  Palgrave,  Ciymmonmiatth,  I,  cbnp.  Ill ;  Stubhs,  Q/nil. 
Hut.,  I,  116;  Inunia-Steniegg,  Deutteht  Wirthmduiflggendtiehte^  57 ;  Thu<liebum, 
Ohm-  und  Markverfanung,  80-82.  On  the  graf  as  judge  see  Fustel  de  Coa- 
langei,  Reehereha  lur  Quelqua  Problime»  d'JIitloire,  403  ff. 
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the  introduction  of  new  names.  Side  by  aide  with  the  Anglo-  \ 
Saxon  scir  appeared  the  Norman  term  counii>,,  county,'  and  I 
the  scirgemot  became  the  county  court.  The  functions  of  the 
scirgerefa  were  transferred  to  the  vicecomes  or  viscount ;  but 
the  ancient  Engh'sli  title  was  still  used  by  the  people,  and 
soon  thrust  aside,  save  in  official  documents,  the  foreign  inter- 
loper altogether.* 

The  Norman  sheriff  was  in  a  peculiar  sense  a  royal  agent  ^ 
and  he  ruled  the  coiuity  with  an  iron  hand.  His  power,  par- 
ticularly in  fiscal  matters,  was  very  great,  and  his  office  even 
showed  a  tendency  to  liecome  hereditary,  as  it  had  been  in 
Normandy ;  •'  but  this  was  not  permanently  effected,  and 
tliougli  tlie  people  strove  to  gain  tlie  right  of  appointment, 
throughout  tbe  whole  of  English  history  he  has  remained  an 
appointetl  lieutenant  of  the  crown.*  The  shcritf  was  still  the 
constitutive  officer  of  the  county  c^urt ;  but  the  ealdorman  no 
longer  sat  with  him  as  the  people's  representative,*  and  the 
bishop,  likewise,  soon  ceased  to  appear  as  an  expounder  of  the 
canon  law;*  for  spiritual  causes  wei*e  transferred  to  special 
ecclesiastical  tribunals.  Thus  early  did  the  differentiation  in 
functions  begin. 

The  shire  court  existed  throughout  the  Conqueror's  reign 
and  that  of  Rufus,  but  it  seems  to  have  been  empjoyetl  chiefly 
as  a  means  of  extortion,  severe  fines  being  imposed  for  non- 
attendance  of  suitors.     It  had  in   fact  ceaseil   to  be  a  free 


'  County,  counts,  O.  F.  eonU,  count,  from  coma:  Skeat,  at  "coddU"  The 
official  Latin  t«rin  for  county  was  comitalxu. 

'Gneist,  11,25. 

•Stubbs,  CotiH.  Hilt.,  I,  272. 

'Uneist,  II,  26.  On  the  history  of  the  appointment  of  sheritTsee  Stubba, 
Oonid.  Hal.,  II,  206-8. 

'  The  ealdormun  hod  been  superseded  br  the  earl  and  ceased  to  sit  in  the 
ahirenioot  before  the  Conquest.  See  Smith,  i/tst.  Eng.  Intt.,  76 ;  Stubbs,  Cbnst, 
Hill).,  I,  160. 

•The  act  by  which  Willinm  separated  the  spiritual  and  lay  jurisdictions 
is  found  in  SeUct  Charlert,  p.  85,  and  Thorpe,  Ane.  Lami,  I,  495.  The  date 
it  not  given :  Stubbs,  Cotul.  Hiat,  I,  277,  283. 


The  Norman  Omnty. 


311 


assembly  and  had  become  merely  a  fiscal  machine  of  the 
crown. 

But  a  charter  of  Henry  I  issued  between  the  years  1 108 
and  1112  marks  an  ej^ocb  of  revival.  By  this  it  was  pro- 
vided that  both  the  hundred  and  shire  courts  should  be  held 
"as  in  the  time  of  King  Edward  and  not  otherwise.'"  From 
this  period  the  court  was  held  twice  a  year  and  the  suitors 
were  still,  in  tlieory,  the  "reeve  and  four"  with  the  |>arish 
priest  from  each  township  and  all  lords  of  land  :  vicars,  earls, 
bishops,  hundredmeu,  bailiffs,  barons,  vavassors ;  only  vil- 
leins and  other  inferior  men  being  excluded.*  In  practice, 
however,  the  attendance  was  probably  limited  to  those  suitors 
who  had  a  voice  as  judges  or  jurors :  possibly  such  were  the 
judicfJi  and  juratorai  of  the  laws  of  Henry  I.'  Besides  this 
limitation  the  attendance  was  further  decreased  by  the  exemp- 
tion of  lords  with  grants  of  criminal  jurisdiction,  those  who 
had  compounded  for  non-attendance,  and  all  tenants  in 
cnpite.* 

The  shire  court  still  possessed  both  civil  and  criminal  juris- 
diction; but  the  former  was  greatly  restricted  by  the  royal 
writs  of  praecipe  by  which  suits  relating  to  land  or  the  debts 
of  laymen  could  be  arbitrarily  taken,  in  the  first  instance, 
before  the  curia  regis ;  and  the  latter,  by  the  practice  of  re- 
quiring the  sheriff  to  record  the  graver  criminal  cases,  com- 
prised under  the  head  of  "  pleas  of  the  crown,"  for  the  view 
of  the  king's  justices  in  their  provincial  visitations.  Both  of 
these  practices  were  known  in  the  later  Saxon  period,  but  had 
not  become  customary'.* 


•Stobbt,  Seltel  CkarUn,  103-4;  Onutf.  BitL,  I,  394. 

'  B'lKelow.  Hitor^  <^  Pmxdure  in  En^amd,  132-3;  SchUm,  Obiut.  HitL,  I, 
3»4;  Liga  He*,  t.  VII,  1,  2,  S:  Schmid,  Oatbt,  440;  SeUel  CkarUn,  104-S. 

'  Bigelow,  HUt.  or  Proetdure  in  Erty^  134-5 ;  .Stubbc,  Ooiul.  Hitt^  1. 39^7  ; 
Lega  Wen,  f,  2a ;  Schmid,  OttUt,  4«9 ;  P,p<  RoU  11.  L,  pp.  27-38. 

•  Bi«:elow,  HiM.  of  Pneaiart  hi  Bag.,  133^ ;  Stubba,  OamM.  BiM.,  1, 397. 

»8tabbi,  Onit.  HUL,  I,  187,  3M. 
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(b), — The  National  and  the  Local  Organisms  meet  in  the 
Gmmty  Court. 

A  new  era  began  when  the  jurisdiction  of  the  crown — for 
the  good  of  the  nation  ever  increasing,  thougli  by  encroach- 
ment upon  the  local  trilmnals — was  systematically  atlniinis- 
tere<l  in  the  county  courts  by  the  itinerant  justi(«s.  This  stage 
was  reached  in  the  reign  of  Henry  II ;  and  from  this  time 
the  court  met  in  two  forms  or  sessions :  the  plains  comitatus 
or  "  full  session  "  called  to  meet  the  national  judges,  and  the 
ordinary  session  held  by  the  sheriff.  From  attendance  upon 
the  former  there  was  no  exemption — even  the  most  powerful 
lords  of  franchises  must  jiay  suit  and  serN'iee  to  the  royal  jus- 
tices. It  was  here  in  the  formation  of  juries  for  assizes  and 
appniiscnients  that  the  principle  of  representation  received  a 
mifjhty  impnlse.  Tlie  full  session  was  "still  the  folknioot" 
and  contained  "thus  all  the  elements  of  a  local  parliament — all 
the  members  of  the  body  politic  in  as  full  representation  as 
the  three  esbites  aflerwartls  enjoyed  in  thegoneml  parliament.'" 

The  ordinary  session,  according  to  a  law  of  Henry  III, 
1217,  was  t<i  be  hckl  nt)t  oftener  than  once  a  month.'  By  the 
Provisions  of  Westminster,  1259,  and  the  Statute  of  Marl- 
bontugh,  1267,  all  "magnates" — those  above  simple  freemen 
— were  excused  from  attendance ;  and  by  the  Statute  of  Mer^ 
ton,  1236,  even  tlie  latter  wuld  apjiear  by  attorney,  or  if 
suitors  of  the  franchise  courts,  they  could  secure  entire  ex- 
emption by  money  composition.*  Tiius  the  influence  of  the 
ordinary  county  court  wanefl ;  and  its  importance  was  further 
diminished  by  the  clause  of  magna  cbartu  prohibiting  the  pri- 
vate and  other  local  courts  frotn   determining  pleas  of  the 


'Slnbbs,  Con»>.  Hist.,  II,  205. 

"  The  duty  of  nttendunce  eecnu  to  have  been  felt  as  a  severe  burden,  and 
the  sheriff  sought  to  increase  the  number  of  meetings  for  the  sake  of  the 
fines  for  non-attendance. 

'Stubbs,  Oon$L  Hi»t.,  II,  205,  62. 
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crown :  the  latter  embmcing  not  only  graver  crimes  such  as 

murder,  but  also  minor  ofl'euees  such  as  housebreaking  and 
assault.'  But  this  was  in  part  balanced  by  abolition  of  the 
abuse  of  writs  of  praecipe.* 

Notwithstanding  all  drjiwbacks,  in  the  age  of  Edwartl  I  the 
county  was  still  a  living,  self-governing  body  and  its  court 
was  the  chief  point  of  contact  between  the  central  and  local 
jurisdictions.  Bishop  Stubbs  arranges  ihe  business  of  the 
court  under  six  heads:  1.  Tiie  judicial  work  of  the  body  in 
both  ordinary  and  full  sessions.  2.  The  conservation  of  the 
peace.  All  writs  directing  tJie  keeping  of  watch  and  ward, 
taking  the  oath,  and  the  pursuit  of  malefactors  were  proclaimed 
in  full  county  court.  Here  also  were  elected  the  coroner  and 
the  early  custodians  and  conservators  of  the  peace.  3.  Mili- 
tary functions.  The  county  was  the  unit  of  the  national 
militia  organization,  the  minor  tenants  in  chief  and  the  mass 
of  freemen  sworn  under  the  assize  of  arms  being  commanded 
by  the  sheriff:  and  sometimes  even  the  feudal  array  of  barons 
was  place<^l  under  his  direction  by  the  king.  "  In  every  change 
of  military  organization,  and  there  were  several  such  changes 
in  the  course  of  the  thirteenth  century,  the  sheriff  retains  his 
place.'"  4.  The  execution  of  remeiliai  measures.  Complaints 
of  evil  customs  and  demands  of  redress  were  made  in  Parlia- 
ment by  knights  elected  in  (he  county  crourt ;  and,  in  like 
manner,  parliamentary  measures  enacted  in  respect  to  such 
demands  were  executed  by  juries  chosen  by  the  same  body. 
5.  The  fiscal  business,  the  most  important  fmtction  of  tlie 
shire.    All  taxes  of  whatever  description  were  usually  assessed 


'  Mayna  CharUi,  c.  24 :  Thompson,  Sfagna  Charta,  203  ff. ;  OlauTille,  I,  2: 
Phillips,  Eng.  fteiekn- imd  ReekUgadiUhtt,  II,  337  ;  Creany,  Eng.  Const.,  127j 
Stephen,  HiiU.  of  Orim.  Lavi,  I,  82 ff.;  Blackstone,  Oommtntarirt,  III.  40;  IV, 
1,  424;  Stiibbs,  Cutut.  Hitt.,  I,  187,  382-3. 

•  Magna  Charta,  e.  34  :  ThumpsOD,  Magna  Charta,  216 ;  Creuy,  Eng.  Cbnit, 
133;  Reeves,  Bisl.  of  Eng.  Imw,  II,  44 ;  Smith,  Hitt.  Eng.  ItitL,  81 ;  Black- 
stone,  Oonmenlariee,  III,  274,  195. 

*  Cbfuf.  i/iif.,  11,210. 
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and  collected  by  juries  elected  in  the  county  court,  or  occa- 
sionally in  the  hundred  ;  and  a  remarkable  proof  of  the 
former  national  character  of  the  county  is  found  in  the  fact 
that  in  this  periixl,  not  only  the  assessment  and  collection  of 
tlie  state  revenue,  but  sometimes  even  the  right  to  vote  or 
grant  the  same,  was  claiuietl  and  enfoix^etl  as  the  prerogative  of 
each  individual  shire.'  6.  The  right  of  the  county  as  a  body 
politic  to  ap]U-oafh  the  crown  l)V  jwtition  or  otherwise  through 
the  sheriff  or  elected  representatives* — a  right  which  still  sur- 
vives in  the  power  of  the  grand  jury  to  make  presentments 
before  the  royal  judges  on  matters  of  local  concern.' 


V. — The  Modern   English  County  : 
THE  County  Court. 


Dissolution  of 


The  Norman  county  as  a  form  of  local  government  reached 
its  highest  jv>int  of  development  in  the  age  of  Edward  I ;  but 
tlie  seeds  of  decay  were  already  planted.  The  slieriff  was  no 
longer  the  all-jjowerful  royal  governor  with  the  vast  jurisdic- 
tion possesseil  during  the  earlier  reigns;  and  the  elective  office 
of  coroner,  which  appeared  as  early  as  1194,  seems  to  have 
been  designed  at  once  its  check  and  complement  to  the  police 
and  judicial  powers  of  the  king's  nominee. 

Furthermore  a  new  institution,  the  creation  of  royal  author- 
ity, was  about  to  supersede  the  county  court  in  many  of  its 
surviving  functions.  This  was  the  office  of  justice  of  the 
peace,  the  full  devehtpment  of  which  in  the  age  of  Edward 
III,  marks  the  most  important  epoch  in  the  history  of  the 
county.  From  this  time  onwanl  the  fsliire  fouml  a  new  center 
in  the  quarter  sessions,  to  which  court,  in  conjunction  witli  the 
other  tribunals  of  the  justices,  not  only  the  peace  jurisdiction, 


■Stubbs,  Voml.  Hut.,  II,  214-15. 

'On  the  whole  subject  see  Slubbs,  CWwt  HiM.,  II,  215-18. 

'Chalmers,  Local  Qotemment,  92. 
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but  also  a  vast  portion  of  the  ever  increasing  administrative 
business  of  the  county,  was  transferred. 

The  quarter  sessions  likewise  more  than  recovered  the 
criminal  jiirLsdietion  which  the  ancient  county  court  had  lost. 
And  this  function  became  eventually  the  source  of  frequent 
abuse.'  But  it  is  important  to  note  that,  thoupli  the  old  sliire 
court  fell  into  decay,  it  did  not  entirely  ^wriish  ;  its  ancient 
organization  as  a  folkmoot  was  still  preserved  for  the  election 
of  coroners,  verderers,  and  knights  of  the  shire.  Thus  the 
county  liad  two  centers  :  the  old  scirgemot,  the  meeting  of  the 
volk,  with  decaying  functions ;  and  the  new  justices'  courts, 
branches  of  the  royal  jurisdiction,  whose  powcra  and  range  of 
duties  were  constantly  expanding.  Finally,  it  is  of  [larticular 
imjMjrtance  to  notice  in  pa.ssing  that  it  was  the  new  institution, 
and  not  the  old,  which  bewime  the  model  for  the  cwunty  courts 
of  die  American  colonies. 

With  the  advent  of  the  quarter  sessions  two  new  county 
officials  make  their  ap[>earance : '  the  custos  rotuhrum,  or 
keeper  of  the  records — the  analogue  of  the  royal  keeper  of 
the  rolls ;  and  the  "clerk  of  the  peace,"'  the  prototype  of  the 
American  county  clerk.  The  custos  is  the  principal  justice  of 
the  peace  and  heads  the  list  of  names  in  the  t^ommi&sion.  The 
office  is  usually  conferred  upon  a  peer ;'  and  the  actual  duties 
of  the  post  are  performed  Ity  the  clerk  of  the  peace  who  is 
nominated  by  the  custos  and  for  whose  acts  the  latter  is  re- 
sponsible. 

The  sheriff  had  already  lost  his  ordinary  criminal  jurisdic-  I 
tion  through  magna  charta  and  his  ordinary  civil  jurisiiiction 
through  the  development  of  the  national  courts.     He  now 


'See  Stephen,  Hitt.  Crim.  Law,  I,  114  f.;  Smith,  BitL  Eng.  Intl.,  p.  108; 
Blacketone,  Cbmmentariai,  IV,  282  ff. 

'Gneist,  II,  190;  Chalmera,  Local  Qovemmail,  93. 

'  Known  aliso  in  early  times  as  attomatxu  dornitU  rtgis,  "  clerk  of  the  crown," 
"clerk  of  Itie justices " :  Gneist,  II,  192. 

*  Gneist,  II,  190-2;  Chalmers,  Loeal  GovenmaU,  94. 
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loses  his  police  jurisdiction  through  the  justices  of  the  peace ; 
and  is  soon  destined  to  surrender  his  military  authority  to  the 
lord  lieutenant.' 

The  latter  office  was  created  by  Henry  VIII  in  1545  and 
it  is  of  peculiar  interest  on  account  of  its  history  in  the  Am- 
erican colonies.  It  was  a  revival  of  the  office  of  the  ancient 
ealdorman  :  for  the  lord  lieutenant,  and  not  the  sheriff,  waa 
commiinder  of  tlie  host.  Thus  the  continuity  in  functions  of 
the  ancient  tribe  chief  and  the  princeps  was  inaintainefl.'  But 
the  office  had  never  entirely  expireil.  From  time  to  time  the 
crown  had  always  exerciseil  the  right  to  app<5int  "comrais- 
sionera  of  array,"  other  than  the  sheriff,  to  command  the 
military  contingent  of  the  shire.^ 

The  lonl  lieutenant  is  apipointed  by  special  commi&sion  of 
the  crown;  and  until  1871  ranked  as  "the  first  military 
officer  of  the  county  ;  "  and  since  tlie  office  of  cihi/o«  roltdonim 
is  usually  conferred  upon  him,  he  is  still  second  only  to  the 
sheriff  as  its  civil  head.*  The  latter  retains  the  ancient  right 
to  call  oul  the  force  of  the  county  in  case  of  sudden  emer- 
gency ;  but  the  pos8e  comiiatus  headed  by  the  sheriff  exists 
only  in  name.  In  1871  the  militia  jurisdiction  of  the  lord 
lieutenant  was  taken  away  atid  revested  in  the  crown." 

Besides  those  already  enumerated,  the  officers  of  the  modem 
county  are  the  surveyor,  the  county  police,  and  the  county 
'analyst,  the  latter  appointed  by  the  quarter  sessions  under  the 
acts  for  the  "  sale  of  food  and  drugs."  *  There  is  also  a  county 
treasurer  appointed  bv  the  justices  in  quarter  sessions,  whose 
chief  duty  is  the  collection  of  tHe^county  rate  and  the  custody 


•  For  this  see  Gneist,  II,  25 ;  cf.  Stephen,  Hi»t.  Crim.  Law,  1, 77-85,  for  the 
decay  of  the  sherifl''8  jurisdiction.     Reeves,  HisL  of  Eng,  Law,  II,  45. 

'Uallam,  ContL  HisL,  II,  133;  Chalmen,  Local  OopermnaU,  93. 
•Gneist,  11,55. 
♦Gneist,  II,  67. 

*  Chalmers,  Local  Qovemmenl,  92-3. 
•Chalmers,  Local  Govemmenl,  100. 
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of  the  county  funds.    This  officer  has  existed  at  least  from  the 
reign  of  Elizabeth.' 

Modern  legislation  has  nearly  completed  the  dissolution  of 
the  ancient  shire.  I(s  l><)iinilary  lines  have  been  ruthlessly  cut 
and  intersected  by  the  innumerable  artificial  districts  created 
for  admiuistiiitive  piiriMises.'  Even  the  territorial  jiirisdietiuns 
of  the  "new  county  courts"  creaktl  in  184fi  have  no  resjiect 
for  the  old  county  lines.*  From  this  date  there  have  been  two 
tribunals  bearing  the  name  of  "county  court."  The  younger 
court  has  deprived  the  elder  of  the  last  vestige  of  its  juris- 
diction in  civil  causes;  but  it  has  no  practical  connection  with 
the  county.* 

I  The  jury  for  centuries  has  superseded  the  collective  freemen 
las  judges.  The  justices,  the  guardians  of  the  poor,  and  other 
HSoards,  have  absorbed  the  greater  portion  of  the  administra- 
tive business.  The  old  county  court  possesses  but  a  remnant 
of  its  original  jwwers.  Here  the  coroner  is  still  elected,  out-  I 
lawry  may  be  proclaimed,  and  in  theory  it  is  still  the  duty/ 
of  the  sherifl'  to  publish  in  I  he  county  court  all  acts  passed  by 
the  legislature.'  Until  recently  an  important  feature  of  its 
primitive  character  as  a  folcgeniot  was  preservetl  iu  the  ojwn 
election  of  members  of  Parliament  in  full  court,  held  by  the 
aherift"  as  returning  officer ;  but  since  tJie  introduction  of  the 


'Gneist  (1871),  pp.  121,  374-5.  But  it  seems  to  have  been  introduced 
gradually.  Thus  in  Devon  the  treasurer  first  appears  as  a  permanent  offioer 
in  the  reign  of  Charles  I.     IIumilLon,  Quarto-  Seaiiom,  114. 

'See  Chalmers,  Local  Government,  pp.  17  ff. 

'Gneist,  II,  159-63;  Smith,  Hist.  Eng.  Jnnl.,  104-Sj  Maitland,  JuHiee 
and  Police,  23  fl.;  Chalmers,  Load  Government,  92. 

'  But  the  new  couru,  in  theorr,  are  branches  of  the  old  oAinty  coDrl  held 
by  the  sherifT.  Gneist,  II.  169;  Maitland,  JuMtiee  and  Poliet,  22;  Smith, 
SitL  Eng.  Intt.,  105-6. 

'  Chalmers,  Loeai  Government,  92,  On  the  mndcm  English  county  see  the 
excellent  essay  of  Brodrick,  Local  Government  in  England  in  the  Cobdeo 
Club  Tolunie  on  Looal  Govt,  and  Taxation,  pp.  5  ff.;  also  Acland,  Qmnty 
Boardt,  in  lb.  89  ff. 
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ballot  and  the  division  of  the  county  into  polling  districta, 
even  this  has  become  a  "shadow."' 

The  prominent  characteristic  of  the  present  county  is  its 
centralization — its  dependence  upon  the  crown ;  all  its  officers, 
save  the  coroner,  are  royal  nominees;  and  in  this  respect 
English  county  government  presents  a  striking  contrast  to  the 
democratic  elective  system  prevailing  in  the  United  States.* 


'  Cf.  Maitland,  Jiutiee  and  Police,  22. 

'It  should  b«  remembered  that  however  popular  may  be  the  govern- 
ment of  the  parish  or  union,  these  have  nothing  to  do  with  the  county  as 
such ;  and,  granting  that  the  county  justices  and  the  other  officers  are  prac- 
tically the  people's  representatives,  such  as  would  be  selected  if  the  elective 
principle  prevailed,  still  the  county  is  little  more  than  an  imperial  admin- 
istrative dbtrict. 

On  the  similarity  of  the  English  to  the  Hungarian  county,  see  Goldsmid, 
Journal  Brit.  Arch.  Aitoaaiion,  1872,  pp.  241  ff. 


CHAPTER  VII. 

RISE  OF  THE  COUNTY  IN  THE  NEW 
ENGLAND  COLONIES. 

I. — Origin  in  Various  Jurisdictions. 


In  New  England,  as  already  seen,  the  local  oenter  of  politi- 
cal life  wan  the  town-meeting,  and,  natnralK',  historians  have 
found  the  latter  a  subject  of  absorhiug  interest.  But  from  an 
institutional  point  nf  view  it  would  seem  that  in  fixing  the 
attention  too  elosely  ujwu  the  aetion  of  the  town  communities, 
scant  justice  lias  l>een  done  to  other  members  of  the  local 
organism.  The  county  system  of  New  England,  more  ]>ar- 
ticularly  of  Massachusetts,  has  receivid  nothing  like  the 
attention  wliich  it  deserves,  whetiier  as  compared  with  the 
township  or  with  the  contemporary  shire  organization  of  the 
mother  country. 

Not  until  a  number  of  years  after  the  settlement  of  each 
colony  was  the  shire  introduco<l.  So  long  as  the  assistants  or 
the  general  court  were  able  to  discharge  the  functions  of  a 
higher  judiciary  for  all  important  causes,  and  the  colonial 
marshals  could  execute  their  processes,  town  government 
sufficed  ;  but  with  the  increase  of  population,  the  extension 
of  settlements,  and  the  vast  expansion  in  the  volume  of  busi- 
ness, arose  an  imj)erative  demand  for  a  district  between  the 
province  and  the  isolated  communities. 

Thus  in  1665,  atler  the  union  of  the  New  Haven  and 
Hartford  jurisdictions,  county  courts  were  first  instituted  in 
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Counecticut;'  and  in  the  following  year  the  extent  of  the 
four  (!0iHitit«  was  defiiittelj  defined.'  The  county  court,  as 
grauluully  developed  by  various  acts,  consisted  of  several  of 
the  town  "commissioners"  or  county  justices  of  the  peace 
and  one  or  more  majiistratcs  appointed  by  the  general  assem- 
bly.' Its  juris<1ictiou  exteiidetl  to  all  criminal  actions  "except 
those  of  life,  limb,  or  banishment,"  and  to  all  civil  causes, 
those  for  more  than  twenty  shillings  being  tried  fiy  a  jury. 
Appeal  lay  to  the  supreme  court  consisting  of  eight  magis- 
trates at  least.* 

Only  in  1703  were  the  first  two  counties  in  Rhode  Island 
incorporated  eacli  with  a  court  of  common  pleas.'  But  already 
in  1729  increase  of  population  rendered  reorganization  neces- 
sary, and  the  whole  colony  was  divided  into  three  new 
counties."  The  judiciary  was  also  remi^delletl,  each  county 
having  two  courts  similar  to  those  existing  elsewhere  in  the 
colonies  during  the  same  period  :  the  "  general  sessions  of 
the  piiiice"  for  orinunal  actions  held  by  the  county  justices; 
and  the  "court  of  common  pleas"  for  civil  eases  held  by  four 
judges  appointed  by  the  assembly.' 

<  Cbnn.  CM.  Rec.,  II,  25:  To  be  held  by  not  less  ihan  ivo  "  AMiiteiatt' 
with  two  or  more  "  CoQimissionere  "  (equivaleut  to  town  justires  of  the 
peace),  "to  y*  number  of  due  judges  at  least."  C'f.  Trumbull,  Hiat.  of  Conn., 
I,  276-7;  Hildrelh,  I,  4(32.  Later,  justices  of  the  peace  for  each  county 
were  commissioned  by  the  general  court:  G>nn.  Ool.  Bee,,  1689-1706,  pp. 
236,  324,  376. 

« Oonn.  Ool.  Rte.,  II,  35 ;  Trumbull,  Uitt.  of  Cbnn.,  1,316;  Johnston,  Qm- 
neetieul,  189-190. 

'  Cbnn.  Col.  Bee.  1689-1706,  pp.  235-6,  357-8  ;  Trambull,  Hut.  (^  Omn, 
I,  277,  316. 

♦Trumbull,  Unit,  of  Oonn.,  I,  277.  For  various  acts  see  Cbnn.  Col.  Btc, 
1689-1706,  pp.  268,  324,  376,  etc  On  New  Haven  county  before  the  union 
sec  the  iwo  volumes  of  Colonial  Beeord*  and  Bacon's  Civil  Oovi  in  ^Tew 
Haven,  in  Neu  Haven  HisL  Hoc.  Papert,  I,  11-27 ;  Levermoro,  36  fl, 

'  Green,  ShoH  Hid.  of  R.  L,  341-2 ;  Hildreth,  11,  254 ;  Arnold,  HiM.  of  B. 
i,  II,  12-13. 

*B.  I.  Ool.  Ree.,  IV,  427-8 ;  Public  Lam,  1730,  p.  188 ;  Hildreth,  1 1,  313 ; 
Arnold,  II,  97-8;  Diff-,  CI....   ..j,,  15. 

'  The  four  judges  were  in  fact  chosen  from  county  justices  of  the  peace — 
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In  like  manner  the  Plymouth  jurisdiction  was,  at  a  late 
period,'  divided  into  tliroe  founties,  eacl>  with  a  court  held  by 
assistants  and  associates;  the  latter  being  originally  appointed 
by  tlie  general  court,  but  subsequently  elected  by  the  people 
in  the  several  shires.' 

In  all  these  colonies,  especially  in  Rhode  Island  and  Ply- 
mouth, the  county  seems  to  have  had  comparatively  little 
significance  save  as  a  judicial  district ;  though  in  Connecticut 
it  was  also  the  higher  military  unit :  the  train-bands  of  tiie 
different  towns  in  each  l>eing  formed  into  a  regiment  under  an 
elected  sergeant  major.' 

But  wliatever  may  be  said  as  to  the  importance  of  county 
organization  elsewhere  in  New  England,  there  is  little  ground 
for  the  difficulty  which  some  writers  seem  to  find  in  compre- 
hending the  raison  d'itre  of  the  Massachu.setts  shire.*  The 
history  of  the  latter  as  an  institution  is  only  second  in  interest 
to  that  of  the  township.  It  was  a  most  active  and  useful 
organism  being  employed  for  at  lea.st  fourim|>ortant  purposes: 
as  a  judicial  district,  an  area  for  rating  and  equalization  of 


the  two  courU  being  held  hj  the  game  men :  Dnrfee,  Ottaningi,  31.  The 
deretopment  of  the  jtidiciul  svittem  of  Rhode  Islnml,  from  t)ie  period  of  the 
four  "isolated  Htates"  onward,  uffords  a  reumrkable  example  of  intililutional 
CTolution.  .See  Vol.  1  of  Rhode  leland  Col.  Reeorda,  Vol.  I  of  Arnold,  and 
especially  Judge  Durfee'«  admirable  Qleaning*  from  tKt  Judicial  Hittory  of 
lOiode  Iiland,  just  cited.     It  constitutes  No.  18  of  the  71.  /.  HUt.  TraeU. 

'In  1635,  before  which  date  the  town  selectmen  were  the  only  tribunals 
below  the  court  of  aflslstunti :  3  Mat».  Hist.  OoU.,  II,  287 ;  Barber,  Hist.  OoU. 
</  MfiM.,  493. 

•P/yn .  Ool.  Rtc,  VI,  193-4,  247.  267. 

•Omn.  Col.  JRcc,  1678-89,  pp.  61-3;  1689-1706,  pp.  226,  462,  465.  See 
P«peciallT  the  letter  of  John  Allyn  to  Gov.  Andros,  Oct.  15,  1688,  in  Jb., 
1678-89  pp.  450-1. 

'The  .following  sketch  of  New  England  county  go7emmont  is  baaed 
mainly  on  the  original  Colonial  Records,  the  Province  Laws,  and  certain 
county  court  records  of  Massachuiieltit.  Hence  it  has  seemed  best  to  offer 
in  advance  the  preceding  Bynu|>si8  of  leading  tacts  relating  to  the  origin  of 
the  county  in  the  other  New  England  colonies. 
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assessoients,  a  liiglicr   military  unit,  aud  as  a  factor  in  the 
syBtein  of  offifial  iiorai nations. 

II. — Evolution  of  the  Shire  Cohbts. 
(a). — The  Quarter  Courts. 

The  judicial  business  of  the  sliire  has  always  Ixwi  its  chief 
function  and  it  was  the  first  for  which  it  was  employed  in 
Massachusetts.  Previous  to  163(i  the  entire  ju(h'cial  work  of 
the  colony  had  been  dir^charged  by  the  general  court  and  the 
court  of  as,sistant8.'  But  in  that  year  it  was  orderwl  that 
"the  governor  ami  the  rest  of  tlie  magistrates"  should  hold 
four  great  quarter  courts  yearly  at  Buston.'  These  courts 
bad  both  civil  and  criminal  jurisdiction  iu  all  causes,  with 
appeal  to  the  general  court  whose  reguhtr  meetings  were  now 
retluced  to  two  each  year.''  At  the  same  tinje  iuferior  tribu- 
nals, called  "  quarter  courts,"  In  distinction  from  the ''great 
quarter  courts  "  just  mentioDe<l,  were  ei-ectetl. 

It  was  onlcrcd  "that  four  courts  should  be  kept  every 
quarter:  1,  at  Ipswich,  to  which  Newberry  shall  belong;  2, 
at  Salem,  to  which  Simgus  shall  belong ;  3,  at  New  Town,  to 
which  Charlestown,  Concord,  M<d(iird,  and  Watertovvn  shall 
belong ;  4,  at  Boston,  to  wliich  Roxbury,  Dorchester,  Wey- 
mouth, and  Hingham  shall  belong."  Each  of  these  courts 
was  held  by  a  magistrate  dwelling  near  the  court  town, 
Bi>ecially  designated   for  the  purpose   by  the  general  court,* 


'  From  1620  onwani  to  KiS-l,  when  deimties  were  lin.t  returned,  the 
general  court  was  composed  of  ihe  governor,  deputy  governor,  IreiiBiirer, 
•siibtantK,  and  freemen,  meeting  nccording  to  the  churlor  four  timeis  a 
year;  whereas  the  court  of  assUtsint^  wiis  to  meet  monthly.  Tbereafter 
the  freemen  only  npjieured  at  the  "  General  Court  of  Election,"  not  at  the 
legislative  session. 

*  Mom.  Ool.  lia.,  I,  169. 

'JtfoOT.  (hi.  yJa.,  I,  109-70. 

'"See  as  noe  Coart  shalbe  kept  without  one  magistrate  att  the  least,  i 
that  none  of  the  magistrates  bo  excluded,  whoe  can  &  will  intend  the  samej 
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together  with  four  associates — "persons  of  worth" — appuiuted 
also  by  the  general  court,  but  from  a  greater  number  nonii- 
natctl  by  the  several  towns.  Their  jurisdiction  extended  to 
all  civil  cases  involving  not  more  than  ten  i^wumls,  aiid  all 
criminal  causes  "  not  coneerneiug  life,  member,  or  banish- 
ment."    Ap[>eal  lay  to  the  f^rent  quarter  oourts,' 

In  1638  still  lower  tribunals  (or  the  "ending  of  small 
causes  involving  not  to  exceed  20  shillings  were  establisihed. 
These  woit-  held  either  l)y  a  single  magistrate,  or,  in  towns 
■where  no  magiistrate  dwelt,  by  three  coniniissiiuiers  apjioiuted 
by  the  general  court,  any  two  of  whom  were  authorized  to 
act.  Aj)jH;al  lay  to  the  "quarter  courts"  or  "court  of 
assistants."' 

The  Records  of  a  Quabter  Court. 

The  four  quarter  courts  established  in  1636' are  especially 
interesting  as  being  the  germs  of  the  later  "  county  courts ;  "* 
and  the  original  reconlrt  uf  tlu^ir  proceedings,  still  in  part  pre- 
served, demonstrate  that  their  functions  were  essentially  the 
same  in  character  as  those  of  the  quarter  sessions  created 
under  the  second  eliarter.  Thus,  in  addition  to  the  judicial 
work  projHT,  tliese  early  tribuual.-i  like  the  later  were  en- 
trusted with  the  performance  of  a  certain  amount  of  general 
executive  and  administrative  business.  Their  records  are  in 
consequence  exceedingly  instructive,  throwing  many  a  power- 
ful side-light  on  the  social  condition  and  moral  .sentiments  of 
the  age,  and  thus  furnishing  a  unique  and  invaluable  com- 
plement to  the  town  records  themselves.      Not  least  among 


yet  the  Genall  Court  ghall  appoynct  w°'>  of  the  magistrates  Bhall  specially 
belrin|;e  to  euy  of  saide  Court."     Mati.  CoL  Bee.,  1,  169. 

"  Mom.  CW  Itte.,  I,  109. 

'  iloM.  Col.  Ret.,  I,  239. 

'  Washburn,  Jtulicial  Hiit.  of  Muu.,  30,  Btates,  erroneously,  that  these 
oourtii  were  ereatcd  ia  1639. 

'The  quarter  courts  are  styled  "couuty  courts"  in  the  margin  of  the 
ilau.  Col.  Bcc,  I,  160. 
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the  many  important  services  rendered  to  the  historical  student 
by  the  Essex  Institute  has  been  the  printing  of  the  court 
records  of  Essex  county  for  the  years  1*536-1641.' 

The  minutes  of  each  session  are  usually  intro<1uced  by  an 
entry  of  the  names  of  the  magistrates  and  coramissionere 
present.  The  latter,  if  newly  appointed,  then  take  the  oath 
of  office  which  runs  as  follows : 

"  You  doe  heere  take  God  to  witness  and  doe  swenre  by  his 
name  that  in  all  causes  or  controversies  that  shall  come  before 
yo'  you  will  in  Gml's  feare  use  yo'  best  skill  &  abilitye  dilli- 
gentlie  to  search  out  &  rightlie  to  iudge  w%ut  ptiallitie, 
betweene  cause  and  cause  &  ptie  &  ptie  according  to  the  testi- 
monie  &  euidenee  that  is  brought  before  yow.  so  help  yo* 
God."' 

Then  follows  ortlinarily  a  record  of  such  business  as  oould 
be  transacted  by  the  court  without  a  jury;  such  as  the  remis- 
sion of  penalties ;'  the  imposition  of  fines  for  absence  at  court 
or  from  the  jury/  for  taking  excessive  wages,'  or  for  petty 
breaches  of  the  peace ;  and  the  passing  of  oi-ders  relating  to 
the  civil  administration  of  the  shire.  Finally,  the  minutes  of 
each  session  usually  conclude  with  the  names  of  the  jurors 
and  a  record  of  the  causes  in  process  of  litigation. 

As  already  intimated  these  courts  seem  to  have 
the  germs  of  the  later  extensive  civil  and  jwlice  administration 
of  tlie  county  courts.  Thus  the  Salem  tribunal  passed  orders 
relating  to  the  repair  and  construction  offences;'  the  direction 
of  the  town  watch,  and  the  viewing  of  boats.'     It  also  acted 


'In  Hitl.  OoUeetioM  of  Ihe  Eua  ImtUute,  vols.  VII,  VIII,  communicated 
by  A.  C.  Ooodell. 

'Hut.  out.  Eiaia  Iral.,  VII,  17,  19. 

•Hwt  OaU.  Eim  Inst.,  VII,  89;  VIII,  191. 

*HUt.  OulL  Eua  Imt.,  VII,  19,  87,  186. 

^HUl.  Coll.  Eua  Itut.,  VII,  87. 

*nut.  Coll.  Etta  IntL,  VIII,  126,  128,  190. 

^ UiiL  CM.  Eua  ItuL,  VII,  19.  "It  was  ordered  and  agreed,  for  this 
Toirne  of  Salem,  riz:  Thai  all  the  Canooes  of  the  North  ayde  of  (he  Towne 
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I  a  court  of  probate  and  administration.'  And,  according  to 
Washburn,'  these  tribunals  were  authorized  to  lay  out  high- 
ways, license  houses  of  entertainment,  provide  for  the  support 
of  an  able  ministry,  and  admit  jwrsons  as  freemen  of  the  colony. 
Various  forms  of  corporal  punishment,  some  of  them  rather 
peculiar,  were  imposed  for  petty  offences.  Exposure  in  the 
stocks,  espet^ially  on  training-days,  was  of  frequent  occur- 
rence ;  *  and  at  nearly  every  session,  persons  were  condemned 
to  be  publicly  whipped  by  the  constable,  run-away  appren- 
tices* being  jiarticularly  unlucky  in  this  regard.*  Indeed 
apprentices  furnished  the  court  with  constant  employment. 
For  ''being  overseen  in  drink" — a  frequent  oflFence — they 
were  punished  by  fines  recoverable  from  their  masters,  tlie 
latter,  as  indemnity,  being  entitled  to  an  extension  of  the  time 


shsl  be  brought  the  next  second  dty,  being  the  4th  d»j  of  the  flifth  moneth 
1636  about  nine  of  the  Clock  in  the  morning;,  vnto  the  Cove  of  the  conimon 
landing-place  of  the  North  River,  by  George  Ilarria  his  howse.  And  that 
all  the  Canooes  of  the  South  sydc,  are  to  be  brought  before  the  store  house 
in  the  South  River  att  the  same  tyme.  then  and  there  to  be  viewed  by 
John  Holgrave,  Peter  Palfrey,  Ric""  Waterman  Koge'  Connant,  &  Phillip 
Verrin  or  the  greater  number  of  them.  And  that  there  shalbc  noe  Canooe 
used  (upon  the  penultie  uf  flbrtie  shilling  to  the  owner  thereof)  than  such 
as  the  said  surveiors  shall  allowe  of  and  sett  their  markc  upon,  and  if  any 
shall  refuse  or  neglect,  to  bring  their  Onooes  to  the  said  places  att  the 
tyuic  appointed  shall  pay  for  the  said  faulte  or  neglect  tenn  shillings." 

"  It  is  ordered  Concerning  the  Watch  at  Salem.  That  all  the  watchmen 
warned,  shall  meete  y*  Constable  att  the  meeting  houM*  half  an  hower  after 
cunsett,  there  to  receiue  their  chardge  and  not  to  depart  in  the  morning 
iintill  they  h»uc  beene  w"*  the  next  Constable  to  be  dischardgcd,  upon 
penaliie  of  five  shillings.'' 

These  extracts  are  from  the  record  of  the  first  "quarter  Court  in  Snlem 
the  27th  of  4  nioneth  1636,''  and  they  reveal  the  interesting  fact  that  the 
court  transacted  business  for  Salem,  ordinarily  performed  by  the  town- 
meeting.  The  requirement  that  "eiinooes"  be  viewed  and  marki-d  may 
however  be  the  germ  of  the  later  jurisdiction  of  the  county  court  over 
ferries. 

'  Hist.  CM.  Euez  Imt.,  VII,  275-6. 

•  Washburn,  Judidal  Hint,  o/  Mast.,  32. 

'See  examples  in  Hitt.  Coll.  Ettex  Inst.,  Vll,  185-186,  188. 

*nut.  CoU.  Eutx  Intl.,  VII,  87,  129,  130,  186, 187,  188,  276,  278. 
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of  serviee."  But  there  were  other  forms  of  punishment  e»9en- 
tially  puritan  in  rharactcr.  Many  such  entries  as  the  follow- 
ing occur  in  these  records  : 

"Geo:  Dill  fined  40*  for  drunkenes,  &  to  stand  att  the  meet- 
ing hous  doar  next  Lecture  D;iy,  w"'  a  Clefle  stick  vpou  his 
Tong,  &  a  pap[er]  v|Mjn  his  liatt  subscribed  fur  gross  p'medi- 
tated  Lying,  he  otfers  m'  Humphreys  for  security  for  his  fine 
of  40'."  = 

In  March  163S  Mr.  Burrcll  and  John  Legg  for  "uucleanes" 
were  condemned  to  sit  in  the  stocks  on  training  day,  and  the 
latter  was  requiretl  in  addition  to  "acknowledge  (on  the  Ixtrds 
day  after  the  church  meeting,  &  blessing  pnonced)  &  freely  con- 
fesse  his  sinn  tiir  Publik  satisfaction."^ 

One  is  surprised  to  learn  from  these  records  tliat  "  husband- 
beating"  was  painfully  frequent  among  the  "good-wives"  of 
Salem  ;  but  in  this  resjK\:t,  at  least,  the  se.xes  "  enjoyed  "  equal 
rights  before  the  law.  For  example  in  1637,  at  the  fifth 
quarter  court,  it  was  deci-eed  : 

"  Wliei'a.s  Dorethy  the  wyfe  of  John  Talbie  hath  not  only 
broak  that  peace  &  Loue,  w"""  ought  to  haue  beene  both 
betwi.xt  tlieni,  but  also  hath  violciitlic  broke  the  kings  |>eace, 
by  fiX'qiicnt  Laying  hands  vpon  hir  husband  to  the  danger  of 
his  Life,  &  Contemned  Authority,  not  coming  l>efore  them 
vpon  command,  It  is  therefore  ordertnl  that  fi»r  liir  misde- 
meaner  passed  &  i'or  p'ventiou  of  future  evills  that  are  feared 
wilbe  coiuitted  by  hir  if  shee  be  Leftc  att  hir  Libertie.  That 
she  shall  be  bound  &  chained  to  some  jKJst  where  shee  shall 
be  restrained  of  hir  libertye  to  goe  abroad  or  comminge  to  hir 
husband  till  shee  manefcst  some  change  of  hir  course  and 
Conversation   &   re[>entance   for   what   is   already   comitted. 


'  Hitl.  Coll.  E»sa  Intl.,  VII,  87,  132.  Fines  for  theft  were  ducliarged  in 
a  similar  way  :  Ib^  VIII,  189 ;  and,  likewise,  for  deruminf;  or  running  sway 
from  their  masters,  upprentices  were  condemned  to  longer  service :  lb.,  VII, 
187;  VIII,  123. 

'Hurt,  OoU.  Eaez  /««.,  VII,  239.    Cf.  Ib^  240,  275. 

•Hilt.  Ooa.  Euex  lniiL,\l\,  186. 
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Only  it  is  pmittcd  that  she  shall  come  to  the  place  of  gods 
worship}),  to  enjoy  his  ordenances." ' 

"  Dorethy "  seems,  however,  to  have  continued  in  her 
"ooui'se,"  for  in  1638  she  "was  sentensed  to  be  seiierly 
whipped  for  niifisdenianonr  ageanst  hir  Itusband  ; "  *  and  id 
1641  the  sanie  punish iiu-nt  was  meted  out  to  Goody  Brown 
''  for  breking  lier  Imsbiiiid:*  bend  &  tliretti'd  y'  she  wold  kill 
him,  80  y'  her  husband  is  euen  weary  of  his  life.'" 

The  following  n.Tiiarkable  decree  not  only  furnishes  an 
example  of  coiidetnnation  to  service  for  debt,  but  also  proves 
that  the  worthy  commissioners  were  not  greatly  Iianipered  in 
the  dispensation  of  justice  by  the  niceties  of  legal  rlassiti«itiim: 

"Joseph  Garlick  eonvented  for  drunkenes  for  w"''  the  Court 
fined  him  fforty  shillings,  also  wheras  he  was  Indebted  vnto 
m'  Moses  Maverick  tfie  some  of  Three  pounds  &  m'  Holgraue 
the  some  of  fifteene  shillings.  The  sd  Garlik  is  to  serue  the  sd 
Maverick  Tweluo  months  for  the  valine  of  Twelne  pounds. 
And  the  sd  Maverick  is  to  see  the  sd  fine  of  40'  &  15'  p  m* 
Holgraiie  pd  \v"'iu  sixe  months."* 

{b.)—Tlie  County  Churta. 

In  May  1643  the  jurisdiction  of  Massachusetts  was  divided 
into  four  "sheires: "  Essex,  Middlesex,  Suffolk,  and  Norfolk ;* 
but  this  was  little  more  than  a  formal  rec<ignitinn  of  what  had 
already  existed  in  fact.  The  territtirial  jurisdictions  of  the 
shires  corresponded  roughly  with  those  of  the  four  "  quarter 
courts;"*  and  the  judicial  system  of  the  county  was. already 
practically  complete.    Tiic  county  courts  or  shire  courts,  as  the 


^HitL  Call.  EiSfZ  Innt.,  VII,  129. 

•ifuiJ.  Cbtl.  Essex  /;««,,  VII,  187. 

"Hisi.  Coll.  Knez  /«*<.,  VllI,  126. 

'HM.  <M.  hMcr.  hit.,  VII,  277. 

'JlfftM.  GA.Rec,  II,  38. 

•Suffolk  included  nearly  the  came  territory  as  the  jurisdiction  of  court 
No.  4  of  1636;  and  Middlesex  included  that  of  No.  3.  See  Cbanning, 
p.  34^. 
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quarter  courts  were  henceforth  called,  were  constituted  much 
as  were  the  latter  bodies.'  But  the  "associates"  who  sat  with 
the  magistrate  were  elected  by  popular  ballot,  two  for  each 
shire.  This  change  was  first  eflccted  by  an  order  of  the 
general  court  in  1650,  the  alleged  object  lx;ing  to  put  an  end 
to  "soundry  iueonveiiieuijes  "  caused  by  the  "suddajne  and 
vnexpected  adjournement  of  Shiere  Courts."'  This  act  was 
suspended  as  respects  SutFolk  and  Miildlesex  in  the  following 
year.'  It  was  expected  that  the  nomination  of  associates 
should  be  approved  by  the  general  court ;  but  this  was  some- 
times neglected,  as  appears  from  the  j>reamble  of  an  act  of 
1674.  By  this  act  it  was  provided  that  four*  as.sociates 
should  be  elected  in  a  manner  similar  tu  that  jirescribed  in 
1650,  who  should  be  certified  yearly  to  the  general  court  of 
election  for  confirmation,  and  thereafter  required  to  take  the 
oath  of  oflico  in  the  county  court.'     The  sissociates  at  the  time 

'  But  they  could  now  try  all  civil  cause)  wTe  divorce  cases :  Wnshburn, 
Judicial  Hilt,  of  Muu.,  31. 

'".  .  .  Itt  i»  ordered  .  .  .  that  annually,  vppon  the  day  of  nomination  of 
men  for  magintrates  in  eucry  toune,  there  ehall  also  be  a  chojct'  of  some 
meete  i>crs<>rii  for  associates  for  each  shiere,  chosen  by  papers  and  pervsed 
in  each  louno  meitiRg,  and  those  two  that  have  most  rotes  shallbe  signifjed 
vndcr  the  couustableit  hand,  and  deliuerc<l  Tiito  each  person  designed  to 
carry  the  votes  for  magistnttes  vnto  their  shiere  meeting,  who,  h)  mett 
together,  nhall  examine  the  votes  of  the  seuernll  tonnes,  and  those  two  that 
have  most  votes  shall  be  signiQed  vniler  their  hands,  and  presente<l  vnto 
some  magistrate  in  each  shiere,  or  to  their  next  Shiere  Court,  by  the  coun- 
Btables  in  the  tuwne  where  they  dwell,  to  take  their  oath  according  to  lawe, 
which  sajd  associates  for  each  shiere  .  .  .  with  one  magistrate,  shall  hence- 
forth diiely  attend,  and  keepe  all  and  enery  the  sajd  Shiere  Court's  •  •  ' 
that  so  there  be  no  occasion  of  complajnts  of  that  nature  in  time  to  come." 
Matt.  Oal.  Rec,  IV,  Part  I,  pp.  27-8;  cf  lb.,  Ill,  211. 

*Man.  Oal.  Sec.,  Ill,  222;  IV,  Part  I,  p.  38.  Suffolk  containing  Boston, 
and  Middlesex  containing  Chnrlcstown  and  Cambridge  seem  to  have  been 
placed  more  directly  under  the  control  of  the  general  court  than  the  other 
shires. 

•  But  the  number  varied  in  practice.  Mass.  Oil.  Ree.,Y,  p.  5  (3  for  Nor- 
folk), p.  31. 

'  .VciM.  O)/.  fUe.,  V,  pp.  3—4.  For  examples  of  confirmation  see  ifats.  CoL 
Rec,  IV,  Part  II,  301 ;  IV,  Part  I,  133,  180 ;  V,  5, 31,  145,  226,  485,  279. 


Evolution  of  the  Shire  Oourla. 


S29 


of  confirmation  were  often  granted  "  magistratical  "  authority, 
each  for  a  particular  town  within  the  shire  where  no  magistrate 
resided.  To  such  a  commission  was  granted  similar  to  tiiat  of 
an  English  justice,  in  which  was  "incerted  the  preservation  of 
tlie  peace,  taking  recognizances  and  binding  oucr  offend"  to 
the  connty  court  to  which  they  belong,  punishing  all  offences 
whose  poenalty  is  stated  by  law  vnder  forty  shillings  or 
oorporall  punishment  not  exceeding  tenn  stripes,  .  .  .  taking 
depositions,  joyuiiig  persons  in  marriage,"  and  "ending  small 
causes"  not  extieeding  forty  shillings.'  The  number  of  magis- 
trates ap|K>inted  to  "  keep  the  county  court  "  with  the  associ- 
ates varied  from  one  to  three  or  more ; '  and  they  were  some- 
times designatetl  for  particular  sessions.' 

New  counties  were  organized  under  authority  of  the  general 
court.*  After  the  creation  of  the  shires  the  licensing  of  the 
commissioners  of  small  causes  in  the  respective  towns  was 
transferred  from  the  general  to  the  county  court;*  but  the 
candidates  for  approval  were  nominated  by  vote  of  the  j)eople 
in  town-meeting.'  The  general  court,  however,  continued  to 
appoint  s()ccial  commissioners  with  the  same  powers;'  and 
the  selectmen  could  act  in  all  cases  where  the  magistrate  was 
concerned .' 


>  Mau.  M.  Rec,  V,  139  (1677).  See  al«o  Ih.,  145,  101.  Rut  fienonn  not 
uaodatM  were  commiaiioned ;  and  >ll  wMislanta  continued,  o(  cnune,  to 
exercise  "magistratical  "  authority  where  they  dwelt. 

•Often  2  men  were  appointed:  Mwu.  (hi.  life.,  iV,  I'art  I,  Ai,  180,  232, 
268,  etc.  In  1672  one  aaaociate  and  one  magiatmtn  were  declared  aufGeieot 
to  hold  the  ooiirt:  11.,  IV,  Part  II,  633.  C.f.  lb.,  49.'.,  442.  Fi»«  apiiolnlod 
for  DeTon:  /*,  V,  30.  .See  al»o  lb.,  V,  23,  19.  "a»ntlemon"  otli-r  than 
I  it  aeeni*  could  be  ap|iointed :  fb.,  V,  30. 
OoL  Bte^  IV,  Part  II,  pp.  73,  63. 

*6ee  OnpiDization  of  Devon :  Mum.  (kl.  lite.,  V,  17  K. 

*MaM.  CoL  Bee.,  11,  \HH;  IV,  P«rt  I,  202. 

*The  colonial  recr)niM  aro  falbar  obacui*  im  thU  point ;.  Iml  m»  A/im.  fhl. 
Btt^  IV,  I'art  I,  321.  Th*  tOWB  rtcorda,  however,  ahow  thai  llix  coninii*' 
aionera  of  aowU  aaii*««  wer*  iKHnim(*d  h  wirr*  olbar  town  offlocr*.  For 
example,  tee  Dortkettr  Ttm*  Rmordt,  I  lA,  IM. 

^8ee  ezamplo  in  Mam.  OU.  Bee,  IV,  Pkrt  I,  Stl7-«. 

*Mam.  QJ.  Bee.,  II,  l«2^. 
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In  May,  1685,  the  magistrates  of  each  cfjunty  court  "an- 
nually chosen  hy  the  freemen"  were  granted  jurisdiction  in 
equity  cases." 

After  1691,  under  the  second  charter,  the  judicial  system  of 
the  shire  was  reorganize*!  and  brought  into  closer  harmony 
witli  the  contemporary  English  model. 

The  criminal  jui-isdiction  and  the  miui.sterinl  or  general 
administrative  business  of  the  old  county  court  were  trana- 
fcrretl  to  the  "quarter  sessions,"  or,  as  it  was  subsequently 
styled,  the  "general  sessions  of  the  peace."'  This  court, 
which  in  addition  to  its  strictly  judicial  work,  perlbrme<l  the 
duties  of  the  mmlern  board  of  county  commia^ioners  or  su|ier- 
^  visors,  was  compose<l  of  all  the  jtistires  of  t!ie  [Race  cominis- 
sioned  for  the  shire  by  the  governor  of  the  commonwealth. 
On  the  other  hand  the  civil  atid  chancery*  jurisdictions  were 
vestetl  in  the  "  inferior  court  of  common  pleas"  (^imposed  of 
4 four  ju.stices  commissioned  by  (he  governor  ibr  each  county.* 
Probate  and  administration,  hitherto  transacted  in  the  shire 
courts,  were  reservwl  to  the  governor  by  the  charter;"  but 
these  functions  were  delegated  by  him  to  a  separate  judge 
appointefl  for  each  county.* 

Below  the  general  session.^  and  the  common  pleas  and  cor- 
responding to  the  earlier  courts  for  trial  of  small  causes  were 
the  tribunals  of  the  single  justices  of  the  peace  with  jurisdic- 


'  Mats.  Out.  See.,  V,  477-478 ;  Washburn,  Judieial  HUl.  of  ^f<aa.,  34. 

'C*llc<l  "quarter  Bessions  of  the  peace,"  1692-3:  Acts  and  Rtaotres,  I,  72; 
and  "  general  Beiwions  "  in  I C9{) :  .ids  and  Besotra,  I,  367.  The  Ultcr  name 
Lad  been  ({iren  in  the  acU  of  June  28,  1693,  and  June  19,  1607,  but  these 
were  not  approved  by  the  privy  council:  lb.,  1,  37,  284,  Cf.  Hildreth,  11, 
160;  Lodge,  416. 

*  Ads  and  Reanlves,  I,  356,  75,  etc. ;  Washburn,  Judieial  HUt.  of  Man^ 
166-167. 

*  Acts  and  Resolvts,  J,  37,  73,  284,  369.  The  power  to  create  courts  was 
Tested  in  the  ai«cnibly  by  the  charter:  Poorc,  I,  961. 

»  Poore,  Charlers,  I,  951. 

'But  the  asHembly  regulated  their  exercise:  Aetiand  Reiolves,  I,  44,  48, 
252,  431,  536,  etc 
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tion  in  minor  criminal  actions  and  in  civil  causes  not  involv- 
ing more  than  forty  sliillings  or  when  the  title  to  land  was  in 
dispute'  But  to  single  justices  and  to  two  or  more  justices 
acting  together,  were  entrusted  by  ajiecial  statute  a  great  variety 
of  police  and  other  executive  duties.* 

(c). —  General  Functions  of  tJie  County  Court. 

Aside  from  its  ordinary  judicial  work,  the  general  func- 
tions of  the  county  court  were  neither  few  nor  insignificant. 
Between  1636  and  1643 — the  first  stage  in  the  evolution  of 
the  Massachusetts  shire — these  functions,  as  we  have  seen, 
were  rudimeutary ;  hut  during  the  sectmd  (1G43-I(j!)l)  and 
third  (1691-1776)  phases  of  development,  particularly  under 
the  legislation  of  the  second  charter,  the  position  of  the  court 
as  a  county  board  of  civil  administration  ra|»idly  increased  in 
im}x>rtance.  The  following  is  a  partial  list  of  its  more  im- 
portant powers  and  duties : 

The  court  could  exercise  probate  and  grant  letters  of  admin- 
istration ;  *  construct  bridges,*  lay  out  highways,  and  fine  town 
road  surveyors  for  neglect  of  duty;'  admit  freemen  of  the 
jurisdiction,  subject  to  the  approval  of  the  general  court;' 
appoint  commissioners  to  solemnize  marriages;'  license  clerks 
of  the  writs,"  retailers  of  liquors,  and  keepers  of  ordinaries 
and  coffee  houses ; "  appoints  "  tryors  of  malt "  '"*  and  sur- 


'  Acts  and  Retolveii.  I,  51,  53,  72,  282,  etc. 
'See  AeU  atul  Itesolvts,  I,  Index  at  Juttiett. 

•Before  1691:  Man.  Col.  Bee.,  V,  l.V),  252,  376,  478,  etc.     Under  the 
teconil  charter  the  court  lost  ihU  function. 
•JlfoM.  CW.  iJw,  IV,  Hart  I,  231. 

*  Acti  and  Retolits,  I,  1.18,  i;56-7,  721. 
*Mau.  Col.  Bee,  IV,  Part  II,  134. 
^ifiua.  Cbl.  Btc,  IV,  Part  I,  322. 

'Man.  Cbl.  Rte.,  II,  188;  III,  ia5;  I,  344;  IV,  Part  1,08. 

•  AetA  and  Baolvet,  I,  37,  6(!,  475,  527,  739,  eU\    See  lists  in  Rtc  of  Court 
cf  Oenerai  Semioiu  of  WoreenUr  Ciiunly,  113,  129,  160. 

^»  AcU  and  BaohtM,  I,  HI. 
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veyors,  gaugers,  and  searchers  of  tar  in  seaport  towns  ; '  abate 
eoraraon  nuisaiicos  ;  *  order  the  town  treasurer  to  pay  aooouota 
for  entertaiiinit'iit  of  strangers  lying  sick  in  the  respective 
towns  of  the  county,  and  pi-ess  lodgings  for  sueh  when  neces- 
sary ;*  prevent  the  landing  within  the  shire  of  persons  visited 
with  infectious  diseases;*  eonnl  the  votes  for  county  treasurer;* 
audit  the  accounts  of  treasurer  and  sheriff;  *  provide  for  the 
erection  of  prisons ; '  appoint  masters  of  houses  of  correction 
and  pr&scribe  rules  for  their  government;*'  and  order  indigent 
persons  to  be  relieved  by  their  relatives,  should  the  latter  be 
found  able  to  support  them.* 

In  the  early  period  the  court  was  particularly  entrusted 
with  the  civilizing  of  Indians  residing  within  the  shire.*" 
Special  tribunals  were  established  for  causes  in  which  Indians 
who  hati  been  "brought  to  some  civility"  were  parties.  By 
an  act  of  1647  it  was  provide*!  that  a  court  should  be  held 
quarterly  by  one  or  more  magistrates  in  some  phu'C  where  the 
"  Indians  ordinarily  assemble  to  hear  the  woi-d  of  Ood,"  with 
jurisdiction  in  all  causes  civil  and  criminal  save  capital  crimes; 
and  each  sachem  was  empoweretl  to  hold  a  monthly  court  with 
jurisdiction  similar  to  that  of  the  triers  of  small  causes.  The 
sachems  were  also  aiithorizetJ  to  issue  summons  and  attachment 
and  to  appoint  constables  to  serve  warrants  and  executions. 
All  fines  collected  were  to  be  expended  for  erecting  "  meeting 
house-s,"  for  educating  the  poorer  Indiau  children,  or  for  some 
Other  public  use." 


■  Acts  and  Betoltet,  I,  574. 
Med  and  Raolva,  I,  312,  256,  645,  657. 
*AeU  and  Rttotcei,  I,  460-70. 
Mete  a»d  Retolitu,  I,  4U9-70. 
*AcU  and  Rasolve*,  I,  (53. 
*AcU  and  Raolvet,  I,  64,  128. 
'  AeU  and  Rtnolva,  I,  426. 

*Mna.  CW.  Rtc.,  IV,  Part  I,  222,  256,  305;  AeU  and  Reaoha,  I,  378,  379. 
*  Act*  and  Retiolva,  I,  68.    See  examples  in  Ree.  of  Oourl  of  Qateral  Sea- 
tian*  of  Wvrealer  County,  54,  60. 
"Man.  CW.  Ree.,  II,  84. 
"  Mom.  OoL  Ree.,  II,  188.    A  similu-  plan  for  the  Indians  of  "  NaUcke  and 
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(d). — Subordinalion  of  the  Town*  to  the  County  Court. 

It  is  of  special  interest  to  determine  in  what  measure  the 
towns  were  made  gubardinate  to  the  autljority  of  the  general 
sessions.  That  the  latter  exercised  a  real  supervision  over  the 
former  is  abundantly  provetl  by  a  glance  at  the  early  statutes 
and  court  prweedings.  Thus  the  court  could  impose  fines  on 
assessors  and  selectmen  for  neglect  of  duty ;'  and  on  constables 
for  failing  to  summon  town  officers  elect  to  take  the  official 
oath.*  It  could  also  app<jint  assessors  on  failure  of  the  towns 
80  to  do;'  supply  ministers  and  provide  for  their  proper 
maintenance  where  necessary  ;*  and,  on  petition  or  presentment, 
compel  towns  to  pay  the  minister's  salary.*    Towns  were  often 


Punqunjiog"  waji  adoiited  in  105S:  lb.,  IV,  Pari  I,  334.  By  the  later  legis- 
lation cocnmissioncrB  witJi  powers  similar  to  the  powers  of  these  courts  were 
appointed  by  the  governor:  Aett  and  Retolven,  I,  ISO. 

'  AcU  and  Retolvet,  I,  93. 

'  Before  the  quarter  session!! :  AcU  and  Rttolvtt,  I,  65. 

*Aet*  and  lUmlta,  I,  166,  ^18,  407. 

*itw..  Col.  Ree.,  IV,  Part  I,  314-15. 

^Ads  and  Raolra,  I,  103.  For  neglect  to  provide  ministers  or  to  support 
them  it  was  required  by  law  thiit  towns  should  be  presented  before  the 
general  sess-ions  by  the  grand  jury.  Acta  and  lictotiti,  I,  597.  The  following 
example  of  the  procedure  by  petition  is  contained  in  the  records  of  the 
general  sessions  of  Worcester  county  ; — 

"The  Reverend  M'  David  Parsons  of  Leicester  Preferred  a  Petition  or 
Coaiplaint  to  this  Court  Shewing  that  in  y  year  1721  he  accepted  the  Call 
of  the  Church  andTown  of  I^icestertoy*  Gospell  ministry  among  them  with 
iin  Incouragement  of  an  Hon  Support  of  Seventy  five  pounds  &ct — from 
year  to  year  In  which  Service  y*  said  Petitioner  has  Continued  Ever  Since 
according  to  his  poor  Capacity  Heartyly  endeavoured  to  be  faithfull,  butt 
that  through  the  negligence  of  the  Town  he  has  not  Kec*  any  part  of  hia 
dues  from  them  since  march:  1730  butt  that  thfy  have  been  wholly  De&cient 
Since  ihut  time  praying  for  Reliefe  according  to  the  Directions  of  y  good 
and  wholesome  laws  of  this  provini«,  which  peliliuo  being  duly  Coasidered 
The  Court  order  and  Direct  the  .Selectmen  of  y»  Town  of  Leicester  be  by 
warrant  under  the  Clerks  hand  Convented  before  y*  Court  of  General  Seasions 
ofy*  peace  to  be  holden  at  Worcester  for  and  within  the  County  of  Worcester 
on  the  firiit  Tuesday  of  February  next  To  answer  To  Said  Petition : "  Reeordi 
o/ihe  Court  of  Ueneral  Sesiiont,  20-30.   Subsequently  the  selectmen  were  found 
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fined  for  disregard  of  the  laws  requiring  them  to  maintain 
stocks,'  provide  weights  and  measures,*  and  employ  school- 
masters.' 

Moreover  it  may  surprise  those  who  have  learned  that  the 
Massachusetts  town  was  everytliing  ati<!  the  .'^hire  tmthiiig  in 
the  management  of  local  all'airs,  tn  know  tliat  town  by-laws 
were  legally  subject  to  the  approval  of  the  county  court.*  And 
the  statute  steiiiH  not  to  have  boen  absolutely  a  dead  letter. 
The  original  ^'ourt  records  show  that  .such  by-laws,  at  least 
those  rehiling  to  cattle  brought  into  the  township  for  pastur- 
age, were  very  frequently  presentwl  to  the  general  sessions  for 
approval.     The  fallowing  is  a  typical  example : 

"  A  Vote  or  By  law  of  y"  Town  of  Rutland  was  presented 
to  this  Court  by  Sarn"  Wright  Esqr  In  behalf  of  Said  Town 
viz',  Att  a  Town  meeting  of  the  Inhabitants  of  Rutland  legally 
warned  December  12"'  1733.  &  Vote  in  Said  mating  that  a 
Tax  of  five  Shillings  '^  bead  shall  be  laid  on  all  horses 
&  neat  Cattle  tliat  l>e  brought  into  the  Town  of  Rutland  to 
Graze  or  Sumer  there  by  any  person  or  jtersous  otiier  then 
proprietors  and  they  for  any  other  then  proprietors  Cattle 
or  horses  or  oxen  hired  to  work  or  Cows  to  give  milk 
and  that  if  any  peraon  or  ]x;rsons  living  in  or  belonging  to 


guilty  of  neglect  and  finid  Tour  (loimds  t-atli  nnd  c-osis  ncoordiiij,'  to  l»w :  Tb., 
47-9.  Brotlier  Piirsonn  had  riiiuli  dilKLtiUv  with  histluck  iind  fiiniislied  the 
court  a  great  deal  of  buijiness:  see  tb.,  31,  a  note  hy  the  e<iilor. 

'  Acif  and  liejiolfen,  II,  loO.  See  exaiuple  of  presentment  liy  gnuid  jury 
in  Rrcordt  of  ilcneral  Sftnions  of  Worctiter,  42. 

'.4rta  nm/ /fcdo/wji,  I,  570;  11,977.  See  examples  of  presentment  by  grand 
jury  in  Recordt  of  General  Sauioru  of  Wnroaier,  35,  .52-3,  etc. 

*AeXt  mid  llenolvet,  I,  U3,  470.  In  lti92-3  the  fine  for  n^lect  was  6xed  at 
lOX,  aud  ill  1701-2  nt  2()£  for  each  town  of  -iO  householders.  The  original 
court  reconls  show  that  there  were  a  great  many  inbtnnccs  of  presenttnunt 
by  the  j,T-aiid  Jury  for  thih oBenec.  See  l{eeord»of  Oenerui  Samions of  Worcvtier, 
36,  61,  81,  108.  etc.,  etc. 

*AeU  and  Raolva,  I,  66  (160-2).  This  act  was  repealed  1695,  bat  the 
repealing  act  was  not  approved  by  the  privy  council :  lb.,  218.  No  men- 
tion is  made  by  the  editors  of  its  subsequent  repeal:  8«e  table  in  lb.,  p.  708 
(chap.  28). 
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Kutlatid  aforesaid  Shall  bring  in  or  take  any  Strangers  Cattle 
or  horses  brought  into  Said  Tuwn  to  keep  or  take  Care  or 
Charge  of  Sufh  Creatures  Shall  be  obliged  to  Ueiider  an  acco" 
upon  oath  what  &  how  many  Such  horses  or  Cattle  they  have 
y"  Charge  of  or  Knowing  to  and  Shall  pay  five  Shillings  1^ 
head  for  all  Such  horses  or  Cattle  as  are  in  their  Care  or 
Charge  the  money  to  be  for  the  use  of  y*  Town  and  this  act  to 
be  laid  before  the  Justii-cs  at  y'  next  Quarter  Sessiims  to  Im? 
held  at  Worcester  for  y*  County  of  Worcester  for  their  Con- 
firmation, Vote*]  that  Samuell  Wright  Esqr  is  Chosen  by  the 
Town  to  lay  y*  aliove  Written  act  before  y°  Said  Court  for 
Confirmation.  Samuel  Wright  raoder',  which  is  accepted 
alowed  &  approved  of  y*  Justices.*" 

(c). — Records  of  a  Court  of  General  Sessions. 

What  has  already  been  said  of  the  historic  value  of  the 
court  retonls  for  the  early  period  must  be  refieateil  with 
emphasis  for  thuse  of  the  general  sessions  during  the  eigh- 
teenth century.  They  seera  to  have  increased  in  interest  and 
in  richness  of  detail  witli  the  growth  in  population.  Judging 
from  the  brief  portiim  of  tliosc  of  Worcester  County  now  in 
print,  edited  for  the  Worcester  Society  of  Antiquity  by  Frank- 
lin P.  Rice,'  no  perfect  picture  of  the  social  condition  of  the 
age  can  be  drawn  until  these  judicial  archives  lie  thoroughly 
explored.  Certainly  the  materials  are  not  a  whit  less  inter- 
esting lliau  those  which  have  «'nable<l  Mr.  Ilatniiton  to  pro- 
duce his  lascinating  book  on  the  contemporary  quarter  sessions 


'n«oirfj<  0/  the  General  Se»»iont  of  Woreetler  Cminlt/,  92-3.  See  oilier  exam- 
pl««.  7i.,  103,  104,  123,  162,  loS,  182.  These  all  relate  to  cattle,  horses,  or 
rams,  By  un  act  of  1727  the  proprielors  of  eorunjon  tields  are  authorized  (o 
make  by-laws,  subject  to  approval  of  the  general  sessions:  AcU  and  lieMlves, 
II,  425.  Of  roiiroe,  it  is  not  mainlaine<l  that  as  a  rule  ordinary  measures 
of  the  lown-niectinK  were,  in  practice,  submitted  to  the  court. 

'Records  of  the  Court  of  (ieneral  Sessions  of  the  Peace  for  the  County  of 
Worcester,  Mawachui>eiu,  from  1731  tu  1737,  197  pages,  S°,  Worcester,  18S3. 
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of  Devon.'  A  single  exacuplc,  in  addition  to  the  citations 
already  made,  must  here  siiffioe  to  illustrate  the  value  of  the 
Worcester  records  which,  doubtless,  may  be  regarded  as 
typical. 

If  iuiy  one  fancies  that  the  laws  forbidding  absence  from 
church,  or  labor,  travel,  and  recreation  on  the  sabbath,^  were 
in  any  sense  a  dead  letter  even  in  the  middle  of  the  last 
century,  his  illusion  will  be  speedily  dispelled  by  a  glance  at 
the  vast  number  of  cases  of  presentment  and  fine  for  these 
offences  entered  in  the  minutes  of  a  single  court  for  the  short 
period  of  seven  years.  Almost  every  page  furnishes  examples.* 
The  following  typical  report  of  a  grand  jury  will  illustrate 
the  subject  in  hand  and  may  prove  otherwise  instructive:* 

"  Worcester  ss  att  a  GeneruU  Sessions  of  y°  Peace  holden  at 
Worcester  within  and  fur  the  County  of  Worcester  on  Tuesday 


'  Quarter  Sessions  Trom  Queen  Eliznbetb  to  Queen  Anne;  Illustrations  of 
Local  Gnvernment  and  History,  drawn  from  Original  Records,  by  A.  H.  A, 
Hnrailton.     London,  187t*. 

'It  was  enacted  tbut  if  any  person  witliout  just  excuse  "being  able  of 
Body  and  not  otherwise  necessarily  prevented,  shall  for  the  space  of  one 
Month  together  abHenl  themselves  from  the  publlcii  Woraliip  of  God  on  the 
Lord's-Day,  they  shall  forfeit  and  pay  the  .Sum  of  tea  Shillings."  Cited  by 
Mr.  Rice,  Reeordt  of  tht  Gerural  Sagitma,  44. 

It  was  provide<l  in  1712,  "That  all  persons  who  shall  be  found  in  the 
streets,  wharfls,  fields,  or  other  pl;ices  within  any  town,  on  the  evening 
following  the  Lord's  day,  disporting,  playing,  making  a  disturbance,  or 
committing  any  rudene«i,  the  persons  so  offending  shall,  each  of  them,  pay 
a  fine  of  five  shillings,  or  suffer  twelve  hours  imprisonment,  or  sit  in  the 
stocks  not  exceeding  two  hours  "..."'  And  the  Constables  of  the  respective 
towns  are  hereby  directed  and  specially  impowred  to  prevent  the  prnpha- 
nation  of  the  Lord's  day,  by  restraining  persons  from  walking,  recreating 
and  disporting  themselves  in  the  streets,  wharSi  or  fields,  in  time  of  (lublick 
wonhip."  Aelt  and  Raolvei,  I,  68L  For  a  more  detailed  and  rigorous 
•Utute  see  lb.,  58.  Cf.  Man.  Ool.  Ree.,  IV,  Part  I,  150,  200,  347 ;  V,  133, 
155. 

•For  iniUnce  see  Reeordt  of  tht  General  Semont,  36,  44,  65,  66,  74,  79,  86^ 
141,  146,  158,  etc,  etc  A  very  large  portion  of  the  records  consists  of  theaa 
cases. 

*  The  punctuation  of  the  passage  has  been  slightly  altered. 
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y'  Sixth  day  of  November  anno  Domini  1733.  The  Grand- 
jurors  for  y*  body  of  y'  Said  County  upon  their  Oaths  do 
presentt ;  That  Dudley  Jordan  and  Benjamin  Hiiiitfi  both  of 
Lumbs  Town'  as  so  Called  in  said  County,  Husbandman,  did 
on  y*  28**  day  of  October  last  past  being  y*  I^ords  day  Unneces- 
saryly  Travell  through  y'Town  of  Shrewsbury  In  Said  County 
— and  also  that — tiie  wife  of  Thomas  Hutchius  of  Dudley  in 
Said  County  huth  Unneeessaryly  absented  herself  from  y* 
Publick  Worship  of  God  on  y'  Lords  days  for  more  than 
Two  months  last  past,  and  also  That  David  Flaynes  of  Sud- 
bury in  y"  County  of  Midlesex,  Gent,  and  Samuel  Waldo  of 
Boston  in  y*  County  of  Suffolk,  merchant,  and  George  Marciss 
of  Boston  aforesaid,  Waiter,  *lid  each  and  all  of  them  Uneces- 
aaryly  Travell  from  Rutland  to  Worcester  On  y*  Lords  day 
being  y*  23'  day  of  Septenil>er  last  past,  and  also  that  Samuel 
Bridges  Husbandman  &  Mary  Godman  Housewife  and  Mehitt- 
able  Bridges  Spinster  all  of  Mendon  in  y*  County  of  Worces- 
ter and  Bethhya  Giissett  of  Southhorough  in  Said  County 
Spinster  Each  and  all  of  them  for  Uuecessaryly  absenting 
themselves  from  y'  Publick  Worship  of  Go<l  for  more  then 
Two  months  last  past;  and  also  that  Daniel  Taft  of  Mendon 
in  y'  Comity  of  Worcester  Esqr  about  Six  weeks  Since  at  y* 
House  of  William  Jenison  Esqr  in  Worcester  in  Said  County 
did  Wittingly  and  Willingly  make  and  Spread  a  false  Report 
against  Samuel  Terry  of  Mendon  aforesaid  Clerk  with  Intent 
to  abuse  and  deceive  y"  Said  Terrey  and  Others  by  Saying  that 
m"  Rawson  Told  him  y'  the  Said  Terrey  was  so  bad  of  it — 
meaning  that  he  was  So  disguised  with  drink — that  he  was 
led  or  put  To  bed  on  one  Scacrament  day  night,  and  that 
Grindall  Rawson  and  m'  Dorr  were  y'  persons  that  put  him 
To  Ik:x1,  all  which  things  are  against  the  peace  of  our  Sover- 
eign Lord  George  by  y*  Grace  of  God  of  Great  Britain  France 


'  Now  Uardwick,  according  to  Editor  Rice. 
22 
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and  Ireland  King  defender  of  y*  faith  <SDct  and  y'  Good  and 
wholsome  laws  of  this  province." ' 


(/.) — Ofioera  of  the  Cbunfy  Omrt, 

The  officers  of  the  county  court  were  the  roarahal,  super- 
seded after  1791  by  the  slieriff,  and  the  clerk,  called  in  the 
later  jicriod  clerk  of  the  sessions  or  of  the  peace.  The  latter, 
in  addition  to  his  duties  as  keeper  of  the  judicial  records,  was 
ex  officio  recorder  of  the  coutity,  thas  discharging  the  func- 
tions of  the  niixlern  county  clerk.  The  marshal  peribrnied 
the  usual  executive  functions  of  sheriff:  making  arrests,  col- 
lecting fine,*,  and  serving  executions.  But  in  the  first  days  of 
the  colony  all  this  liusiness  was  transacted  by  the  "general 
marshall,"  or  as  he  was  originally  styletl,  the  "  beadle"  of  the 
entire  jurisdiction.* 


^Record*  of  Ike  Oneral  Seuioni,  85.  Cf.  Th.,  79,  65,  36,  etc.,  etc.  For  the 
value  of  the  court  rec-ordK  of  Essex  County  relative  to  the  trials  of  Quaken, 
1656-77,  see  Hallowcll,  The  Quaker  innui'on  of  Miutaehutelli,  126  f. ;  also 
Clever,  Tlie  ProKcnlion  of  Philip  English  and  his  Wife  for  Wilchcm/t  in  HitL 
CUl.  Emx  InsL,  II,  2!  ff.,  73  ff.,  1S;1  ff,  18.>  ff.,  237  (!'. ;  also  other  trials  for 
witchcraft  in  lb.,  II,  49  fl.;  V'lII,  17  ff.  Interesting  detailn  are  given  in 
Mr.  Kimlmll's  OUimings  from  Filtsqf  the  Oourt  of  Oeneral  Sessions  of  the  Peace: 
Hist.  Coll.  Essex  Inst,  XI,  Parts  I-III.  Some  contemiiorar)'  references  to 
the  judicial  system  of  MasKuchusetta  niav  be  found  in  the  following:  John- 
eon,  Wonder- Working  Providenef,  in  2  Mass.  Hisl.  OoH.,  IV,  22;  Hubbard, 
Hist  of  Sev  England,  in  2  Mass.  Hist.  Chll.,  V,  156,  234-5;  VI,  551 ;  Lech- 
fonl,  Plaine  Dealing,  in  3  Mass.  Hist.  Coll.,  Ill,  83-86;  Shepanl,  The  CUccrt 
Suns-SJUne  of  the  Oospel,  in  .3  Mass.  Hisl.  Coll.,  IV,  48-9  (Indian  Courts); 
Joaselyn's  AeeounI,  in  S  Muss.  Hist.  Coll.,  Ill,  325;  Mem.  Hist.  Bost.,  I,  234; 
Savage,  Gleanings,  in  3  Mass.  Hist.  Coll.,  Vlll,  333. 

Among  more  recent  writings,  see  Washburn,  Judicial  Hisl.  of  Mass.;  and 
brief  notice*  in  Lodge,  Short  Hist.,  415-17 ;  Chantiiug,  Tovn  and  CbiiTUy  Govt, 
34-5 ;  Palfrey,  Hist,  of  .\eu  England,  1, 334,  256;  II,  16 ;  IV,  129;  Hildreth, 
I,  28."1;  II,  170. 

'The  beadle  is  mentioned  in  Mass.  CW.  Ree.,  I,  74,  40,  100.  "Marshall" 
seems  to  have  been  substituted  in  1634:  76.,  128.  On  the  county  marshal 
see  7J.,  IV,  Part  I,  18,  183,  184;  IV,  Part  II,  59,  350;  HI,  340-l',  etc.    By 
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Originally  both  marshal  and  clerk  seem  to  have  been 
appointed  by  the  court;  and,  after  1631,  the  latter  continued 
to  be  so  chosen.'  But  by  the  charter  the  nomination  of  sheriff 
was  vested  in  the  governor.*  While  the  town  remained  the 
unit  of  representation  in  the  assembly,  under  tlie  Province 
laws  the  county  gained  one  function  which  raised  it  more 
nearly  to  a  level  with  the  contemporary  English  mo<lel :  the 
sheriff  was  required  to  issue  his  precept  to  the  selectmen  of 
the  various  towns  to  assemble  the  freemen  for  the  choice  of 
deputies ;  and  the  names  of  those  elected  were  then  to  be  cer- 
tified by  the  selectmen  to  the  sheriff,  who  made  return  to  the 
secretary  of  the  province.* 

III. — The  Shike  as  a  Fiscal  Unit. 
(a).— The  Qmniy  Rate. 

Throughout  New  England  the  towns  have  always  been 
self-taxing  bodies  for  the  supjjort  of  Iwal  government.  But 
besides  the  town  rate  there  were  two  other  levies  in  each 
of  which  the  shire  was  directly  concerned :  these  were  the 
"county  "  an<l  "  country  "  rates. 

The  chief  items  of  county  expenditure  were  the  fees  and 
salaries  of  oflBoers,  the  construction  and  r<;pair  of  bridges  and 
highways,  the  support  of  houses  of  (sirretlion,  and  the  main- 
tenance of  courts,  including  the  fees  of  grand  juron.'  The 
standing  sources  of  revenue  couMiMted  of  fines  and  coirta  of 
prosecutions.'  When  these  di<l  not  nuftioe  the  oounty  court 
was  empowered  to  supplement  them  by  a  tax  levied  upf>n  the 


the  Mooiid  charter  th»  fOf^nor  w*«  iiaihoriiHid  lo  appolitt  both  ibartflb  and 
ptOTWt-raBrriwlf:  Ael»  umd  Raolva,  1,  12,  M>,  4U2,  Mb. 

^Aeu  and  tUmhm,  I,  217,  S74,  466. 

*AtU  amd  Bmbn,  1,  13;  Hoorc,  I,  M«. 

*Atlt  and  iZcMbo,  I,  89  (1092). 

MffcoiMf  ffwn<>rf.  I,  194. 

*AtU  (wrf  Bmltu,  I,  «,  193,  210,  2S7,  S14,  •(«, 
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townfi  in  the  same  proportiou  as  the  last  public  rate.  This 
was  then  eollecte<l  and  turned  over  to  the  county  treasurer  by 
the  constables.'  Tlie  levy  of  the  county  rate  was  thus  wholly 
under  cootrol  of  the  court. 

The  fiscal  officer  of  the  county  was  the  treasurer  ch<i.sen  by 
popular  vote.  The  oiEee  was  created  in  1654,  eleven  years 
after  the  creation  of  shires.  It  was  ordered  that  annually  on 
the  last  Tuesday  of  June'  the  freemen  of  tlie  county  in  their 
various  towns  should  vote  for  treasurer  by  ''sealed  proxies," 
those  of  each  town  being  carried  to  ttie  shire  town  by  a  delegate, 
known  as  the  "  shire  commissioner,"  elected  for  that  purpose. 
The  proxies  were  then  to  be  opened  by  the  assembled  commis- 
sioners in  the  presence  of  a  magistrate,  and  the  person  receiving 
the  most  was  to  be  declare<l  duly  elected.' 

By  the  very  important  act,  just  cited,  the  mutual  relations 
of  clerk  and  treasurer  are  defined  and  regulations  for  the 
administration  of  their  respective  offices  prescribed.  The  clerk 
is  directeil  to  keep  a  record  of  all  duas  and  exj>enditures,  the 
magistrates  being  required  to  forward  to  him  trauacripte  of  all 
fines  levied  by  them  and  under  their  warrants  paid  into  tlie 
county  treasury  by  the  marshal  or  constables.  A  like  transcript 
of  dues  and  lines  is  to  be  deli  vered  by  the  clerk  to  the  treasurer ; 
and  the  latter  is  required  to  render  an  annual  account  to  the 
county  court,*  which,  if  a  deficit  appear,  is  then  to  levy  a  county 
rate." 

This  whole  procedure,  which  bears  a  striking  resemblance  to 
that  still  observed  in  rooderu  county  adraiuLstratiou,  remained 
substantially  the  same  throughout  the  whole  colonial  era.'  The 
treasurer  was  still  voted  for  in  the  towns  ;  but  the  constables, 


'  Ifau.  OoL  Ree.,  IV,  Part  I,  185 ;  AeU  and  Rtaolvt*,  I,  63-4. 
'  Subsequently  the  day  of  election  wa»  maile  to  correspond  with  that  for 
choice  of  magistrates :  Mau.  Ool.  See.,  IV,  Part  I,  259. 

'  Man.  Ool.  Bee.,  IV,  Part  I,  185 ;  ProceHing*  of  the  DejnUiet,  lb.,  Ill,  398-9. 
*  For  the  procedure  under  the  province  laws,  see  AeU  and  Reioivei,  I,  64. 
^Mast.  CM.  Ree.,  IV,  Part  I,  184-6. 
'AeU  and  Betotva,  I,  63-4,  etc 
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in  place  of  the  shire  commissioners,  rnnde  return  bcfurr  Uiu 
general  sessions.' 

{b).—The  Ommtry  Rate. 

The  history  of  the  "  country  rate  " '  iiii<i  of  the  ihireV  ftjn«^ 
tions  witli  respect  to  it,  is  extn-nicty  iiiU-nwIinn.  'riiniu^houl 
New  Engiaiul  the  town  was  the  unit  for  the  rwH«!n«iii("iit  iuhI 
collection  of  the  public  revenue.  Tiie  earricMt  ttixon  in  Miwmu- 
chusetts  were  levied  upon  the  various  i^<iiiiiiiunitieM  iu  NlatnJ 
sums;*  the  quota  of  each  l)eiufj  thfu  hiihi!m«4>(1  iiy  the  jirofHT 
officer  and  colkcte<l  Uy  tUv  constable.'  A  |mi11-Imz  wuh  not 
allowed.'  But  b  November,  1646,  appeared  an  iro|tortitnt 
statute  by  which  was  outiiiuid  the  i^riHid  fntnrHi  of  Ibe  ay*- 
tern  of  taxation  raaiutMiiie*!  ilirou^hout  th«  entire  oulunbil 
period.  The  principle  adopted  waM  [>e(:uliar,  uonibininK  Uki 
three-fold  elements  of  {xills,  pro|Mirty,  and  inooow,  KvtfJ 
male  of  sixteen  yearti  and  upwnnl,  "  whethar  iMTWllt  or 
other,"  was  required  to  pay  ao  annual  i>oll-tax  of  20d. ;  all 
owneis  of  eeUOga,  wbetiier  iaoda  or  gooda,  wen  to  oootHbat* 
ooe  penny  tor  evcty  20fe.  valuatioo ;  every  laborer,  a/tiflov, 
or  handicraAaoiaa  who  uaually  nadraa  18d.  a  day  in 
mer,  or,  if  he  "  vorkc  bf  gfcatc,"  an  avcfifi  at  man 
that  MiaaaatL,  aunt  pay  aoMMlly  3a.,  4d.,  im  addkim  lo  Ma 
poU-«a ;  and  all  otiMm — botdMra,  bakata,  tuakSf  fittmSkn, 
and  tike  lilt>    rfiall  ouotHbnte  "  ■fiwidiMi  (o 


lyfrfMi 

Xiu. 

•JImi.  CM. ««,  f.  Ml  tfft,  MC  SMI 
«A»  mtim  «#  Mtf,  ttM,  mmt  'ia  /« 
■fMa  •»  iHpy  «ff  aMB 
^^m^Ukmt^  iJBlj   fc   ill 
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and  incommings."    Children  and  servants  receiving  no  wages 

are  to  be  jMiid  for  by  their  parents  or  masters ;  while  the 
poor,  sick,  or  infirm  are  entirely  exempt,  as  also  magistrates 
for  500£  estate.' 

Thus  was  the  "country  rate"  established;  and  thereafter 
it  was  customary  fur  the  general  court  to  order  the  levy  in 
multiples  or  fractions  of  a  "single"  rate.^ 


(c). — Eqitalizaiion  of 

The  act  under  consideration  provided  also  for  equal  assess- 
ment of  the  tax  throughout  the  shire.  Each  town  was  required 
to  elect  one  of  its  inhabitants,  known  thereafter  as  the  "  town 
commissioner,"  to  join  with  the  selectmen  iu  assessing  incomes 
and  estates  and  in  making  the  list  of  males  subject  to  the  poll- 
tax.  On  the  second  Walnesday  of  the  month  following  the 
assessment,  all  the  commissioners  of  the  county  were  to  meet  in 
the  shire  town  to  act  as  a  board  of  equalization.  This  arrange- 
ment is  of  special  interest  as  constituting  an  early  precedent 
for  the  action  of  the  board  of  supervisors  under  the  modem 
county-township  system  of  the  northwestern  states. 

In  the  following  year  the  act  was  repealed  ;  but  e&sentially 
the  same  plan  was  incorporated  in  a  new  order,'  the  only 


■    'Af«i.  Oal.  Rtc,  II,  173-4. 

•See  uiany  examples  in  the  Mats.  Col.  Rtc,  of  \,  \,  or  3,  7,  or  9  single 
rates,  etc.  la  the  Plymouth  jurisdiction  public  taiea  were  levied  accord- 
ing to  "  TJsnble  estate  and  faculticB,"  not  upon  polls  or  incomes :  Plymoulh 
CM.  Rec,  XI,  142,  211,  241.  See  examples  of  rates  in  lb..  II,  18,  47,  64, 
etc.  However  in  the  early  period  the  rale  was  levied  by  the  general  court 
in  stated  sums,  the  separate  amount  due  from  each  taxable  person  in  the 
colony  being  named  in  the  order:  see  lists  in  Plym.  Oal.  Rec,  I,  9-1 1,  27-29. 
In  the  New  Haven  and  Hartford  jurisdictions  practically  the  same  system 
existed  as  in  Massachusetts:  .yoD  Haven  OoL  Rec,  I,  25,  494;  Trumbull, 
Blue  Lam,  119 ;  Cbnn.  Ool.  Ree.,  I,  648-551 ;  II,  48-9. 

>  Man.  Ool.  Rec,  II,  212-15. 
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important  diange  being  the  increase  of  the  poll-tax  to  28,,  6d. ; 
rednced,  however,  in  1653,  to  20d.  as  before.' 

By  the  procedure  thus  far  adopted  there  was  no  means  of 
preventing  unequal  assessment  as  between  different  shires.  This 
defect  was  remedied  in  1668  by  the  creation  of  a  new  board  of 
equalization.  It  was  provided  that  the  genera!  court  should 
appoint  two  "county  comraiasionein "'  for  eacli  shire  who 
should  meet  with  tlie  town  commissioners  in  the  respective 
shire  towns,  on  different  specified  days,  to  revise  the  assess- 
ment "so  as  that  there  may  lie  a  just  and  aequall  proportion 
betweene  county  and  county,  toune  and  toune,  merchants 
and  husbandmen."*  This  plan  doe?  not  seem  to  have  been 
retained  in  t!ie eighteenth  century  ;*  but  the  town  commissioners 
still  continued  to  meet  in  the  shire  town  as  before;*  and  the 
general  se-«ions  had  power  to  grant  relief  in  cases  of  unjust 
discrimination.^ 

During  the  early  period  merchants  and  others  whose  estates 
were  "  not  so  obvious  to  view  "  were  rated  "  by  the  rule  of 
comon  estimation,  according  to  the  will  and  doome  of  the 


assessors. 


"7 


(rf). —  Ttvjses  Payable  in  Kind. 

It  is  a  fact  worthy  of  special   mention  that   throughout 
l^ew  England,  as  indeed  elsewhere,  during  the  seventeenth 


'  Jfon.  OaL  Ree^  IV,  Part  1, 154-5.    The  same  syatem  of  poll  and  property  ^ 
Ux  was  retained  during  (lie  period  of  the  second  charter:  Aeli  and  Betattei, 
I,  16,  29,  30,  214,  228,  515,  615,  etc. 

'It  18  important  to  keep  separate  the  three  sets  of  commiasionere :  the 
"town  commissioners,"  the  county  commissioners  of  equalization  appointed 
by  the  general  court,  and  the  "shire  commissioners"  choMn  by  the  respec- 
tive towns  to  carry  the  votes  for  county  treasurer  to  the  shire  town. 

•ifoM.  Oat.  liec,  IV,  Part  II,  36»-4,  444.  tt.  the  plan  adopted  in  Con- 
necticut: dot.  Rtc,  1,  549;  II,  48. 

'The  modification  of  the  procedure  adopted  in  1602-3  was  not  to  be  a 
precedent:  Aett  and  Baolva,  I,  92,  106. 

Mc(j  and  Roiolva,  1,  615,  515.  516,  214,  etc. 

*AeU  and  Reaolva,  I,  406  ff. ;  II,  866,  963. 

'JKiuf.  CW.  Bee^  IV,  Part  I,  37-8;  V,  139. 
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century — -just  as  in  the  days  of  the  Norman  vicecomes — 
taxes  wore  payable  in  Icind,'  or  in  "country  p>ay,"  as  the 
records  have  it.'  Beaver'^  and  wampum*  were  also  recognized 
as  legal  tender  for  this  purpose ;  but  in  Massachusetts  the 
acceptance  of  the  latter  was  prohibitetl  in  1649* — a  precedent 
followed  by  the  Plymouth  jurisdiction  in  the  next  year.*  In 
the  former  colony,  however,  it  remained  a  legal  tender  in 
jiayment  of  private  debts.' 

Often  in  the  order  directing  the  levy  the  portion  which 
must  be  jjaid  in  money  or  the  rebate  for  cash  is  specified ;' 
and  the  countless  measures  for  regulating  the  "  prizes "  at 
which  produce  or  slock  shall  be  taken,  prohibiting  the  accept- 
ance of  "  Icane  cattell,'"and  prescribing  the  nio<le  of  appraise- 
ment,'" or  the  method  of  tran.sportation,"  fill  a  great  space  in  the 
early  reconis. 


*  In  Massachusetts,  as  late  as  October  1685,  the  prices  of  com  and  other 
produce  receivable  in  payment  of  rates  were  6xed  by  order  of  the  general 
court;  Mau.  Col.  Rtc.,v',  50o.  Cf.  Plym.  Cot.  Rec.,  I,  9,  26;  II,  46;  Con- 
necticut Code,  1650:  Trumbull,  Bhie  Lam,  122;  Nem  Haven  Col.  Ret.,  I, 
60;  II,  15,  181,  221,  etc.;  Rhode  Inland  CoLRee^  II,  Zb&-9;  Conn. OoL Ret., 
I,  12,13,79,549;  II,  322,  etc. 

'So-called  in  Mas».  Col.  Rec,  V,  296,  417.  "Specie"  for  produce  is  also 
used:  /6.,  I,  304;  V,  81. 

'Neu  Haven  Col.  Ree.,  II,  16,  181,  221;  Mam.  CW.  Rtc,  1,  180;  II,  27, 
112;  Conn.  Col.  Ree.,  I,  12,  13. 

*Plym.  Col. Ree.,  XI,  57,  128;  Mom.  CoL  Ree.,  II,  27,  48;  IV,  Part  I,  36; 
B.  /.  Col.  Ree.,  I,  217,  392,  400,  474;  2  Man.  HUt.  CuU.,  V,  100,  168,  171; 
Conn.  Col.  Ree.,  I,  12,  13,  61,  79,  179,  546. 

On  wampum  as  u  legal  lender  see  the  interesting  monograph  of  William 
B.  Wceden  iu  J.  H.  U.  Studies.  Second  Series,  VIII-IX  ;  also  Dr.  Bronaon's 
.Hut.  Aeeounl  of  Conn.  Currertey  in  Vol.  I  of  Nea  Haven  Hist.  Soe.  Papers. 

*Ma$i.  Col.  Rec,  U,  279. 

•PTym.  CW.  fla.,  XI,  67. 

'  JfoM.  CW.  Rec.,  IV,  Part  I,  8«  (1650). 

'Mats.  Col.  Rec,  IV,  Part  II,  568 ;  V,  45,  66,  245,  443,  etc. 

•Mast.  CW.  Rec,  IV,  Part  II,  464. 

**Maa.  CW.  Rec,  I,  295,  303,  340;  IV,  Part  11,  350. 

u  Mats.  Got.  Rec,  V,  66, 
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IV. — The  Shibe  as  a  Militia  District. 
(a). — The  Train  Band. 

"See  then  you  store  your  selves  with  all  sorts  of  weapons 
for  war,  furbish  up  your  Swords,  Rapiers,  and  all  other  pierc- 
ing weapons.  As  for  great  Artillery,  seeing  present  meanea 
falls  short,  waite  on  the  Lord  Christ,  and  hee  will  stir  up 
friends  to  provide  for  you  :  and  in  the  meanc  time  spare  not. 
to  lay  out  your  Coyne  for  Powder,  Bullets,  Match,  Armes  of 
all  sorts,  and  all  Kinde  of  Instruments  for  War." 

Such  is  the  quaint  hut  sober  admonition  of  the  author  of 
Wonder-  Workiuy  Providence  to  the  j»ioneers  of  New  Eng- 
land.' And  of  a  truth  the  maintenance  of  military  discipline 
was  long  a  matter  of  primary  necessity.  If  each  hamlet  may 
properly  be  regarded  as  at  once  a  body  jwlitic  and  a  congre- 
gation of  common  worshippers,  it  may  with  equal  truth  be 
styled  a  band  of  fellew  soldiers.  The  public  trainings  began 
and  closed  with  prayer;*  and  that  each  town  should  set  apart 
a  "  training  field  "  or  "training  green,"  was  :ts  much  a  matter 
of  course  as  the  reservation  of  a  common  pasture  or  the  build- 


'  Ed  ward  Johnson,  Bitlory  of  Neu  England;  Wonder- War  king  Providenee 
of  Sioiu  Saviour,  in  Ifew  England,  London,  1654:  2  Maa.  HitL  OalL,  II, 
69. 

' "  Being  oome  into  the  field,  the  captain  called  tu  all  into  our  clooe 
order,  in  order  to  go  lo  prayur,  and  then  prayed  himBelf.  And  when  our 
exercise  was  done,  the  captain  likewise  comluded  with  prayer.  I  have 
read  that  Gugtaviis  Atloiphus,  the  warlike  king  of  Sweden,  wonld  before 
the  beginning  of  a  battle  kneel  down  devoutly,  at  the  head  of  his  army, 
and  pray  to  God,  the  giver  of  victory,  to  give  them  auccesg  against  their 
enemies,  which  commonly  was  the  event ;  and  that  he  was  as  cnrrful  also 
to  return  thanks  \a  God  for  the  victory.  But  solemu  prayer  in  the  ticld 
upon  a  day  of  training,  I  never  knew  but  in  New  England,  where  it  seems 
it  is  a  cnmmun  custom.  About  three  of  the  clock,  both  our  exercise  and 
prayers  being  over,  we  had  a  very  noble  dinner,  to  which  nil  the  clergy 
ware  invited : "  John  Dunlou's  Lift  and  Errort,  1686,  in  2  Mom.  Hial.  CM., 
U,  107. 
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ing  of  a  public  meeting-house.'  The  amount  of  time  ori^- 
nally  allotted  to  training  is  really  astoniahiug.  By  one  of 
the  first  military  orders  of  the  Massachusetts  court  of  assist- 
ants, each  captain  was  required  to  train  Iiis  company  on  Satur- 
day of  every  week.'  Soon  after  once  a  month  was  thought 
sufficient;''  and  in  1637  the  number  of  training  days  was 
reduced  to  eight  each  year,*  The  town  was  the  unit  of 
organization — each  furnishing  its  company  ;*  but  a  sort  of 
general  command  was  conferred  upon  Captains  Patrick  and 
Underbill  who  were  chosen  for  the  "country's  service."' 

In  those  days  every  man,  "as  well  servants  as  others,"  only 
magistrates  and  ministers  being  exempt,  was  a  soldier  and 
required  to  provide  himself  with  arms.  If  too  poor  to  buy 
them,  they  were  supplied  by  his  town  until  he  should  be  able 
to  give  "satisfaction."'  And  in  like  spirit,  each  company 
was  ex])ected  to  support  its  own  officers.* 

The  early  history  of  the  militia  in  the  other  New  England 
colonics  differs  only  in  detail  from  that  of  Massachusetts.' 


•2  Mom.  HuL  OoU.,  II,  179  {Charlestown) j  III,  183  (Plymouth);  IV, 
203  (Boston). 

'Afojt.  a><.  iicie.,  I,  85  (April,  1631). 

•Prince, ,4 nn<i/ji  of  Nca  Emjland,  in  2  Uau.  Hut.  OoU.,  VII,  26,  32,  72-3; 
Mau.  Cbl.  Rtc.,  I,  90  (July  28,  1631). 

*Maiu.  Col.  Ree.,  I.  210.  Finally  changed  to  four  times:  /6.,  V,  211-12 
(1679) ;  Adt  and  Retolva,  I,  129. 

^  Mau.  Oat.  Ree.,  I,  190-1. 

*Mati.  Oal.  Ree.,  I,  191  (16X7).  In  the  beginning  there  seem  to  ha^e 
been  two  companiua  only,  mode  up  from  the  vorioun  hamlets  and  com- 
manded by  these  captains:  Mat».  Oal.  Ree.,  I,  77,  90. 

'  Man.  Oot.  Ree.,  I,  84. 

'  Man.  Ool.  Ree.,  I,  99,  160. 

•  Conn.  Ool.  Ree.,  I,  4,  15,  30,  97,  etc;  Levermora,  iJep.  of  New  ifaiw*,  48 
ff.;  Rhode  Idand  (W.  Ree.,  I,  61,  64,  104,  121,  226,  381,  402,  etc.;  for  Ply- 
mouth, Dr.  Adams,  Norman  Omttablet,  17  ff.;  Plyntouih  VoL  &&,  XI,  30, 
36,  180,  251,  etc 
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(&). —  The  Regiment  Formed. 

The  general  control  of  the  militia  of  the  entire  jurisdiction 
was  at  first  entrusted  to  a  committee  of  assistants  ; '  but  soon 
it  was  placed  in  the  hands  of  the  "standing  council."*  In 
December,  1636,  the  companies  were  first  grouped  in  three 
regiments;'  but  the  regimental  districts  did  not  correspond 
respectively  to  the  jurisdictions  of  the  quarter  courts  organized 
in  the  preceding  March,  which,  as  we  have  seen,  were  the  germs 
of  the  future  shires.*  However  in  September,  1643,  appeared  a 
most  important  statute  by  which  the  regiment  was  based  on 
the  shire  and  the  militia  organization  fully  elaborated.  By 
this  act  the  genera!  court  delegates  its  supreme  military 
authority  to  a  council  of  which  the  governor  is  one.  To  lead 
and  direct  their  forces  and  to  execute  their  orders,  a  "  sergeant 
major  general  "  is  to  l>e  chosen  by  the  council." 

It  is  also  provided  that  for  each  shire  a  "  lieutenant"  shall 
be  appointed,  with  power  to  levy  the  forces  of  the  shire  in 
cases  of  sudden  emergency  when  timely  notice  connot  be  given 
to  the  governor  and  council.  This  oflSce  was  probably  sug- 
gested by  that  of  the  English  lord  lieutenant;  but  it  is  doubtful 
whether  it  was  ever  really  instituted,  as  there  seems  to  be  but 
one  further  mention  of  it  in  the  records.*     Moreover,  by  the 


'Mau.  Col.  Bee.,  I,  125. 

'Mom.  Col.  Rtc,  I,   183,  192.    This  seems  to  have  been  the  famom 

'stamling  council"  of  1636,  comfKised  of  the  governor  and  of  certain 

^■asistanu  chosen  for  "  toarme  of  their  lyves:  "  Maa.  CW.  Ree,,  I,  167.    On 

the  significance  of  this  institution  as  an  oligarchic  device,  see  Oliver, 

Puritan  Commonviealth,  63-4. 

'Mom.  Col.  Bee.,  I,  186-7. 

'Still  the  first  regiment  included  Boston,  Roxbnry,  Dorchester,  Wey- 
mouth, and  HinKham — nearly  the  same  as  the  jurisdiction  of  court  No.  4 
of  1636,  and  SulTolk  shire,  1643.     Bee  Dr.  Channing's  monograph,  34-o. 

'But  in  Oct.  Iti'lS,  it  was  provided  that  be  should  be  chosen  by  the  freemen 
at  the  general  court  of  election  in  the  same  manner  as  the  governor:  J/om. 
OL  Bee.,  U,  49. 

*  In  the  act  of  Oct.  1643,  where  it  is  provided  that  the  sergeant  major 
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order  nn(3er  discus-sion,  the  actual  command  of  the  rtgiment  of 
each  shire  is  entrusteil  to  the  "  sergeant  major." 

It  is  further  provided  by  this  act  that  each  regiment  shall 
be  divided  into  companies  according  to  towns,  the  smaller 
places  combining  to  furnish  a  full  quota.  A  "  beacon  fired," 
four  muskets  discliargetl,  and  a  drum  beaten,  are  to  constitute 
an  alarm.  Each  year  there  is  to  be  a  court  or  meeting  con- 
sisting of  all  the  majors  and  lieutenants  of  shires,  together 
with  the  governor  and  council,  to  punish  disorders,  provide  for 
apiK)intment  of  officers,  and  take  all  needful  measures  for 
carrj'ing  out  ihe  military  administration.  A  similar  meeting 
is  to  be  held  once  or  twice  annually  by  the  officers  of  each 
regiment  or  shire.' 

\n  the  month  following  a  supplementary  ortler  was  passed 
directing  that  the  sergeant  major  should  be  elected  by  the 
"  freemen  of  every  shire"  by  sealed  proxies,  which  were  to  be 
opeued  in  a  meeting  of  the  deputies  of  the  townships  held  in 
the  shire  town.* 

Still  another  act  was  passed  in  May,  1645,  by  which  not 
only  freemen  but  all  who  have  taken  the  oath  of  fidelity, 
except  servants  and  "  imsettled  "  persons,  are  allowed  to  vote 
for  majors ;  and  captains  of  companies  or  other  officers  are 
authorized  t*i  administer  the  oath  and  required  to  certify  the 
names  of  those  taking  the  same  to  the  county  court.  By  this 
statute  the  duties  of  the  very  important  office  of  "clerk  of 
the  band"  are  fully  defined.  The  clerk  like  other  officers  was 
chosen  by  the  company.*  It  was  his  duty  to  be  present  on 
training  days,  to  call  the  roll,  take  note  of  the  defects  and 
offences  of  the  "  soldiers,"  and,  at  least  onoe  a  year,  to  institute 


shall  perform  the  duties  of  lientenant,  unless  the  latter  be  sppoiat«d :  Matt. 
OoLRec,  11,60. 

'  For  the  act  see  Mau.  Col  JUc,  II,  42-3. 

•  JIfiui.  CW.  Ree.,  II,  49-60 ;  ef.  lb.,  62.  For  a  very  good  account  of  the 
militia  organizatiun  in  this  period  with  details  as  to  parlicalnreonipiinies,  see 
Edward  Johnson,  Wonder-  Working Proi^erux,  in  2  Mau.  Ilut.  CW/.,  VII,  62-8. 

'But  subject  to  the  approval  of  the  county  court:  Matt.  Cbl.  J2ee.,II ,  22SS. 
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a  view  of  arms.  He  was  empowered,  with  approval  of  the 
chief  officers,  to  impose  a  fine  of  five  shil!in;;s  for  ejidi  absence 
from  training  or  defect  in  the  watch,  or  one  often  shillings  for 
failure  to  come  provided  with  the  projier  arms  and  ammuni- 
tion ;  every  soldier  being  required  to  have  "  one  pound  of 
powder,  20  bullets,  and  2  fathome  of  niateh,  with  musket, 
sword,  handilers,  and  rest.'" 

Thus  once  more,  an  in  the  ancient  volkerschaft  and  its 
representative  the  English  8t:ir,  apj>ears,  in  the  gathering  of 
the  train  bands  of  the  new  Essex,  Norfolk,  or  Suffolk,  a 
veritable  assembly  of  the  fyi'd  or  folk  in  arms.* 

(c). — Boy  Train  Bands — Tlie  Alarm, 

Various  measures  for  securing  an  efficient  militia  were 
adopteil  by  the  general  court.  For  example,  in  1645,  it  was 
ordereil  that — 

"Whereas  it  is  conceived  y'v*  training  up  of  youth  toy*  art 
&  practice  of  armes  wilbe  of  great  use  in  y'  country  in  divers 
respects,  &  amonge  y*  rest  y'  y*  use  of  bowes  &  arrowes  may 
be  of  goo<l  concenim',  in  defect  of  po%vder,  .  .  .  it  is  therefore 
ordered,  y' all  youth  w^'iti  this  iuristliction,  from  ten  yearesould 
to  y"  age  of  sixeteen  yeares,  shalbe  instructed,  by  some  one  of 
y*  offic's  of  y"  band,  or  some  oth'  experienced  souldier  whom 
y'cheife  officer  shall  appoint,  upon  y"  usual!  training  dayes,  in 
y*  exercise  of  armes,  as  small  guns,  halfe  pikes,  bowes  &  arrowes 
&o,  .  ,  .  p'vidod  y'  no  child  shalbe  taken  to  y'  ex'cise  against 
y*'  parents  minds.'" 

The  provision  for  alarms  reminds  us  of  the  plan  adopted  in 
Maryland.'  A  "gennerall  alarum  "  is  sounded  by  the  discharge 


'M<m.  Col.  iJ«e.,  II,  117  f.,  191. 

'Such,  certainly  was  ihe  regiment  of  each  New  Englund  shire,  when  met 
under  sergeant  major  or  lieulennnt,  ns  truly  lu  was  the  /yrd  led  by  his 
CDcestor,  the  ancient  enldorman  of  Kiusl  Anglia  or  Kent. 

'Mam.  (M.  Kec.,  11,  ^9.    See  also  76.,  p.  223  (1C47). 

♦See  Ch«p.  V,  iv,  (6). 
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of  three  muskets  or  the  c^ntiniial  beat  of  a  drum,  by  the  firing 
of  a  beacon,  the  discliarge  of  a  piece  of  ordinance,  or  by  a 
messenger;  and  every  "  trayned  souldjer"  is  required  to  respond 
under  penalty  of  five  pounds.  The  "special!  alarum  "  for  each 
town  consists  of  the  discharge  of  one  mustvet,  which  each 
sentinel  must  answer  by  crying  "arme,  arme,"  at  every  house 
in  his  quarter.' 

In  1652  "all  Scotchmen,  Negroes,  and  Indiana,"  between 
sixteen  and  sixty  years  of  age,  dwelling  with  or  being  servants 
of  the  English,  are  required  to  be  listed  for  the  trainings.  At 
the  same  time  was  created  a  "committee  of  militia"  for  each 
town  consisting  of  the  magistrates  or  deputies  and  the  three 
chief  militia  ofBoera  residing  therein,  which  was  to  exercise 
general  authority  over  the  watch  and  the  local  military  aflFairs.* 

(d). — Oi^erthrow  of  tfie  Democratic  Condilution. 

The  year  1668  marks  an  important  epoch  in  the  history  of 
the  militia  organization  of  Massaeliusetts.  Thus  far  it  had 
restetl  on  the  democratic  principle  of  popular  election.  Hence- 
forth all  commissioned  officers  are  to  be  appointed  by  the 
general  court,  or,  in  cases  of  emergency,  by  the  "council  of  the 
oommonwealth  ; "  while  appointments  to  inferior  posts  are  to 
be  made  by  the  commissioned  offiwra  of  thecomjxany,  or  where 
none  are,  by  the  major  of  the  regiment.'  Subsequently,  how- 
ever, the  town  committees  of  militia  were  aulhorizeil  to  nomi- 
nate the  higher  company  officers,  to  be  commissioned  by  the 
general  court.* 

By  the  charter  of  1691,  the  appointment  of  commissioned 
officei-s  was  vested  in  the  governor,  the  inferior  nominations 
being  made  as  before.     But  previous  to  the  Revolution,  few 


^Mam.  Od.  Rec,  II,  223.    On  the  constitution  of  the  watch,  see  /&.,  224. 
*Mcm.  Oat.  Bee,,  I V,  Part  I,  86-8.    On  the  town  itaUh,  see  Chap.  II,  iv,  (d). 
*M<u$.  CoL  Ree.,  IV,  Part  II,  368,  422. 
•ifoM.  OoL  Etc.,  V,  30  (1075).    Cf.  lb.,  66,  79. 
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impoitant  duoges  were  made  in  the  militaiy  constitution  of 
the  province. 

V. GeSESIS    op    the    PlUafARY     AND    THE    NOMINATING 

COKVEKTIOX. 

(a). — Election  by  Sealed  Proxiet. 

TbroDgfaout  the  whole  period  of  the  first  charter,  in  Massa- 
cfaosetts,  the  assistants,'  the  governor,'  deputy  governor,  and 
other  oflBoers  of  the  juris<liction  were  chosen  in  the  ''general 
oonrt  of  election  "  by  the  entire  body  of  freemen  voting,  at 
the  option  of  the  individual,  eitlier  in  person  or  by  sealed 
proxies.^  But  this  method  was  cumbrous  and  expensive,  and 
consdoosness  of  the  fact  found  occasional  expression  in  various 
measures,  none  of  which,  however,  effected  any  radical  or  last- 
ing improvement.  For  example,  in  1641,  the  general  court 
submitted  the  following  plan  to  the  towns  for  ratification  : 

"  It  being  found  by  experience  that  the  cou'se  of  elections 
had  neede  to  bee  brought  into  some  better  order,  the  freemen 
growing  to  so  great  a  multitude  as  wilbee  overburthensome  to 
the  country,  &  the  day  appointed  for  that  servise  will  not 
affoard  sufficient  time  for  the  same,  and  the  way  of  p'xies  (as 
it  is  called)  is  found  subiect  to  many  miscarriages,  «&  losse  of 
oportunityes  for  advise  in  the  choyse,"  therefore  it  is  suggeste«l 
"  that  in  ev'y  towne  w*"  is  to  send  a  deputy  to  the  Court,  the 


'  By  the  chartpr  the  assi.atnnU  were  to  be  18  in  number;  but,  is  ■  matter 
of  fact,  until  1680,  the  full  number  was  never  chosen:  Uaxt.  Gbl.  Rac.^  V, 
291,  2(51-2. 

*  Except  in  1C30,  when  it  was  enacted  that  the  governor  and  deputy  wer« 
to  be  chosen  by  the  asxistants;  but  the  freemen  resumed  the  right  in  1033: 
Mau.  Col.  Jin.,  1,  79,  95.  Un  the  significance  of  the  act  of  1630,  aee  Peter 
Oliver,  Puritan  CbmmonKeallh,  51  ff. 

•The  name  system  prevailed  in  the  other  New  England  colonies:  Ply- 
wiouM  fW.  J?«.,'XI,  7,  10,  41,  78-81,  etc.;  WioJe  IJand  CW.  Rrc,  I,  148-9; 
II,  62;  Conn.  OU.  Rec.,  1,  21-2,  34(5-7;  II,  131,  etc  On  the  elective  sya- 
tern  of  Maaaachusetts,  compare  Doyle,  English  Cdonitx,  II,  2o.3-4.  I'roziM 
wer«  fimt  ased  in  1636:  Washburn,  Jwiicuij  HiU.  ^  JfoM.,  19-20. 
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ffreemen  to  meete  before  the  Court  of  Election,  &  for  ev'y  ten 
freemen  to  chouse  one,  to  l>ee  sent  to  the  Court,  w""  power  to 
make  eI<?ction  for  all  tlie  rest,  &  in  this  way  to  bee  at  liberty 
whether  they  will  ioyne  altogether  or  vote  severally,  or  to 
vote  so  as  ev'y  one  that  hath  10  votes  shall.)ee  an  electo',  A 
ma""  &  eld"  to  put  in  their  votes  as  other  freemen.'" 

It  does  not  appear  from  the  records  that  this  suggestion 
received  the  approval  of  the  towns. 

Again  in  1663,  it  was  enacted  that  "  for  Ij me  to  come  all 
votes  of  the  freemen  in  each  toune  w"'iu  this  juridietion  be 
sent  in  proxies,  sealetl  vp,  as  the  lawe  requireth,  &  that  none 
be  admitted  to  giue  votes  personally  at  the  day  of  elecoon, 
except  the  members  of  the  Geaerall  Court." '  But  this 
method  did  not  prove  satisfactory,  and  the  act  was  repealed 
in  the  following  year.' 

At  an  early  day*  secret  ballot  had  been  suljstituted  for 
show  of  hands  in  the  choice  of  public  officers,  and  in  1643  a 
curious  methotl  of  balloting,  reminding  us  of  early  Athenian 
days,  was  instituted.  It  was  ordered  that  "  for  the  yearly 
choosing  of  Aasistants  for  the  time  to  come,  insteed  of  pap's 
the  freemen  shall  use  Indian  beanes,  the  white  beanes  to 
manifest  election,  the  black  for  blanks."*  Subsequently  this 
plan  was  renewed  for  taking  the  proxies  in  the  various  towns 
for  assistants ;  but  those  for  governor  and  otiier  officers  were 
to  be  given  "by  writing,  open,  or  once  foulded,  not  twisted 
or  rouled  up."*  Still  later,  in  1680,  Indian  corn  was  substi- 
tuted for  beans  in  taking  proxies  for  magistrates.' 


'  JI/oM.  CW.  Bet,  I,  333. 

»  JfoM.  at.  Rre^  IV,  Part  11,  86. 

*Maa.  CW.  Ree.,  IV,  Pari  II,  134.  The  low  of  1647,  below  cited,  required 
•11  proxicii  for  public  officers  and  assislonU  to  be  handed  in  lo  the  town 
deputie.s  in  iidvant-e,  but  it  did  not  give  sutisfaction :  Winthrop,  HinLof  Ntw 
England,  II,  379;  M<u».  Q>t.  lUc,  II,  220. 

Mn  1634  and  163.S:  Wnahbiirn,  Judicial  HitL  of  Mau^  19-20. 

'JfoM.  Col.Ra.,  11,42. 

•ATcui.  Cbt.  Rfc,  11,  220  (1647). 

'  Mast.  CbJ.  Bee.,  V,  292. 
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(6). — Method  of  Nominating  Astsiatanta. 

If  little  was  done  directly  to  remedy  the  defects  of  the 
mixed  method  of  voting  by  jwrsonal  ballot  and  scaled  proxies, 
the  procedure  at  elections  was  much  simplified,  in  the  case  of 
magistrates,  through  the  gradual  development  of  a  nominating 
system,  wliich  is  of  i)eeuliar  interest  in  this  connection,  not 
only  because  it  eompri«'d  the  elements  of  the  modern  primary 
and  convention,  but  because  the  shire  was  employed  as  a  factor 
therein. 

The  first  attempt  to  regulate  nominations  seems  to  have 
been  in  May,  1640.  The  general  court,  "takeing  into  con- 
sideration how  the  liberty  of  the  freemen  in  matter  of  election 
of  magistrates  .  .  .  may  bee  p'servcd,  &  w^'all  how  dewe 
order  may  bee  setled  in  the  exercise  of  this  liljcrty,"  oniered 
that  in  the  town-meeting  for  choice  of  deputies,  the  latter, 
"being  so  cho^n,  shall  p'pound  to  the  freemen  whom  they 
would  have  put  to  nomination  for  magistrates  at  the  next 
Court  of  Elections,  &  shall  then  set  down^  the  names  of  such 
as  shalbee  so  nominated,  ct  the  certaine  nutuber  of  votes  w"*" 
every  man  bo  named  shall  have  &  shall  make  a  true  returne 
of  the  same  at  the  next  Generall  Court."  The  nuigistrates 
and  deputies  are  then  to  canva-s  the  returns  from  all  the  towns 
and  "  take  note  of  so  many  as  have  the  gi-eater  number  of  votes, 
.  .  .  till  they  liave  so  many  (if  so  many  l)ee  returned)  as  will 
mukf  uj)  the  full  number  of  Assistants."  The  latter  are  to  lie 
"returned  back  by  tlie  deputies  to  the  severall  townes"  as  the 
accepted  «indidatcs,  and  no  others  may  be  voted  for  at  the 
court  of  election  "  but  sucli  as  shall  come  to  nomination  in 
the  order  aforesaid." ' 

By  the  system  thus  instituted,  it  will  Ijc  readily  seen,  the 
nominations  were  re^illy  made  at  the  "primaries"  under  the 


'  Mom.  (M.  Rec.,  I,  293. 
23 
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town  deputies  as  returning  officers;  while  the  functions  of  a 
canvassing  board  of  tlie  complete  returns  were  discharged  by 
the  general  court.  But  in  1642  another  method  was  substi- 
tuted, strikingly  similar  to  the  existing  modern  procedure. 
It  was  enacted  that  every  town  in  the  jurisdiction  slmll  choose 
one  or  two  freemen,  to  meet  at  Salem  the  first  Wednesday  in 
April,  there  to  agree  upon  a  certain  number  "of  the  most 
able  and  fit  men "  to  be  put  in  nomination  for  assistants, 
whose  names  shall  be  certified  to  the  colonial  secretary ;  and 
those  only  thus  nominated  shall  be  eligible.' 

Here  we  have  not  only  the  "  primaries "  for  choice  of 
delegates,  but  also  a  veritable  "  state  convent iou "  with 
deliberative  powers.  However  in  the  following  year,  the 
act  of  ]  640  was  revived.' 

Finally,  in  1644,  was  adopted  a  different  plan  which  was 
retained,  with  but  slight  modification,  until  the  establish- 
ment of  the  royal  government.  The  procedure  instituted  by 
this  act  consists  of  four  stages  :  1.  The  ballot  for  candidates 
in  the  primaries  or  town-meetings,  each  freeman  voting  for 
whom  he  sees  fit.  2.  One  or  two  "  selectmen '' — not  to  be 
confused  with  tlie  representative  board  of  the  same  name — 
duly  elected  for  this  purpose,  are  to  carry  the  votes  of  each 
town  under  seal  to  the  shire  town;  and  all  the  delegates  when 
there  assembled  are  to  choose  one  or  two  from  their  own 
number,  called  "shire  selectmen,"  to  carry  the  votes,  sealed 
up  in  one  pajrer,  to  Boston.  3.  The  convention  of  shire 
selectmen,  in  the  presence  of  two  magistrates,  is  required  to 
count  the  votes  and  report  to  the  respective  town  "select- 
men "  the  names  of  the  seven  candidates  for  assistants  receiv- 
ing the  greatest  number.  4.  The  said  selectmen  of  each 
town  are  to  call  a  meeting  in  which  shall  be  announced  the 
names  of  the  candidates;  and  only  tliose  so  nominated,  as 


>  Alam.  OaL  Bee.,  11,21. 
■3faM.CU.iiec.,  II,  37. 
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by  the  acts  already  cited,  shall  be  put  to  vote  at  the  court 
of  election.' 

The  essential  features  of  the  system  adopted  in  1644  were 
retained  in  subsequent  enactments.'  The  shire  selectmen  or 
"  coranii&sioners,"  as  they  were  henceforth  calle<l,  continued 
to  discharge  the  same  functions ;  but  they  reported  the  names 
of  candidates  nominated  directly  to  the  constables,  instead  of 
to  the  selectmen,  of  the  various  towns.' 


(c). —  The  Shire  Proposed  as  the  Unit  of  Jtepresentation. 

The  employment  of  town  deputies  instead  of  "  knights  of 
the  shire"  has  ahvays  been  so  characteristic  a  feature  of  New 
England  constitutional  life,  that  the  following  proposal  of  the 
general  court,  1644,  to  substitute  county  representation,  \a  not 
without  a  certain  historical  iutercst : — 

It  is  reciti'd  tliat  "  whereas  wee  having  found  by  experience 
y'  y'  charge  of  this  Gen'all  Co't  groweth  very  great  &  burthen- 
some,  in  regard  of  ihe  continuall  increa.se  of  deputies  sent  unto 
y*  same,  &  iiirth'  foreseeing  y'  as  townes  increase  y'  numb' 
wilbe  still  augmented,  to  y*  unsupportable  burthen  of  this 
comon  wealth  ;  as  also  it  being  thought  a  matter  worthy  y* 
triall,  dureing  y*  standing  of  this  order,  to  have  y*  use  of  y* 
negative  vote  forborne,  both  by  magistrates  &  deputies,"  * 
therefore  it  is  proposed  for  the  ensuing  year  that  twenty  depu- 
ties shall  be  chosen  by  the  freemen  of  the  various  shires,  six 
in  Suffolk,  six  in  Middlesex,  and  eight  in  Essex  and  Norfolk 


'  Mom.  Col.  Rfc,  II,  87-8.  The  act  was  repealed  1647,  but  replaced  br 
•notber  RubKlnntiully  the  same:  lb.,  210. 

M/oM.  CU.  lUc,  il.  286-7;  V,  291  (1680). 

'  Under  tbe  Bcoond  charter  the  governor  and  councillon  were  nominees 
of  the  crown ;  but  return  of  town  deputies  elect  was  made  to  Ihe  sheriff  of 
each  iviinty,  and  by  the  latter  to  the  provincial  secretary:  AcUaiid  Haoluet, 
I,  89,  147,  202,  315, 

'They  were  to  sit  and  vote  together  aa  was  then  the  cuatom  in  the  general 
court :  Winthrop,  Hist,  of  New  England,  II,  63,  note. 
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jointly.  And,  to  "y*  end  y*  ablest  gifted  men  may  be  made  use 
of  in  80  weii^hty  a  wori\e,"  resideneii  in  t!ie  .eiiire  on  the  part 
of  tiie  deputies  is  not  requiretl.  The  votes  are  to  l)e  taken  in 
the  various  towns  and  counted  in  the  shire  town  by  "  one  or 
two  "  of  eadi  of  the  former  chosen  for  the  purjmse.  Finally 
the  twenty  delegates  thus  selected  are  to  assemble  at  the  next 
court  of  election  and  those  "  i-eoeiving  the  greatest  number 
of  votes,  to  eqiiall  y°  number  of  magistrates  then  chosen,"  are 
to  be  confirmeil,  and  the  re^t  di.smissctl.'  Tliis  plan,  however, 
was  not  accepted  by  the  towns,  and  nu  further  mention  of  the 
matter  appears  in  the  records. 


VI. — Impohtance  of  the  Massachusetts  County  as 

COMI'AHED    WITH    THE    ENGLISH    ShIKE. 

The  facts  presciitetl  in  the  prece<ling  investigation,  suffi- 
ciently demonstrate,  it  is  lielievod,  tliat  the  county  in  Massa- 
chusetts was,  at  least,  a  useful  anil  busy  organism.  It  may 
be  well,  however,  to  notice  somewhat  more  closely  its  relative 
value  as  compared  with  the  contetuponiry  institution  in  the 
mother  country. 

In  one  important  particular  the  English  county  was  of 
greater  significance.  The  old  shirenioot  continued  to  sur- 
vive; and  while  a  mere  fragment  of  its  ancient  civil  juris- 
diction remainwl,  it  was  still  the  center  of  political  life.  Here 
the  knights  of  the  shire,  ils  also  tlie  county  i-uroner  and  ver- 
dorers,  were  still  chosen.  In  MjtHsachusctts,  on  the  other 
hand,  the  township  and  not  the  ctjimty  wivs  the  unit  of  repre- 
sentation ;  tlie  siicriff  of  tlie  latter,  at  most,  gaining  the  right 
to  issue  the  preempt  for  election  and  to  make  oiBcial  return. 
But  the  extent  to  which  the  elective  princijde  in  the  choice 
of  county  officers  prevailed!,  partially  balances  this  disadvan- 
tage.    Throughout  the  eutire  colonial   period  the  treasurer 


'  Mau.  Col.  Bee.,  U,  88. 
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was  chosen  by  popular  vote ;  and  in  ita  earlier  portion,  the 
sergeant  major,  the  various  classes  of  commissioners,  and  even 
the  associates  or  justices  of  the  court,  were  elected  in  the  same 
manner. 

Again  the  provincial  county  courts  were  nearly  if  not  quite 
as  important  liodies  as  the  English  quarter  sessions.  Their 
supervisory  power  with  n'.s[>eot  to  the  town  W)mmunitip^  was 
at  least  equal;  tlieir  general  administrative  authority,  particu- 
larly tliose  functions  which  rendered  the  general  sessions  a 
powerful  organ  of  loe-nl  self-government,  superior ;  and  their 
jurisdiction  as  legal  tribunals,  far  more  comprehensive.  That 
of  the  quarter  sessions,  it  is  true,  extended  to  capital  crimes, 
while  the  county  courts  could  only  try  ntinor  offences.  But 
this  superiority  was  greatly  outweighed  by  their  competence 
in  all  civil  causes,  not  to  mention  tlieir  probate  and  even 
chancery  jurisdiction. 

Plainly,  then,  tlie  Massachusetts  shire  loses  little  by  com- 
parison with  its  English  prototype.  But  we  must  not  close 
this  section  without  emphasizing  one  other  trutii  plainly  dis- 
closed by  the  foregoing  examination.  It  is,  that  the  com- 
missioner system  as  einploye<l  in  nominations  and  equalization 
of  assessments,  furnishes  precedents,  however  indistinct,  for 
the  mixed  townsliip-pounty  organization  of  the  present  time. 
And  if  it  should  Ije  objected,  that,  after  all,  these  commis- 
sioners were  but  town  delegates,  exercising  tlieir  functions  for 
convenience  in  the  shire  town  :  it  may  be  answereil  that  such 
is  precisely  the  character  of  the  modern  board  of  supervisors : 
town  officers,  sitting  together  in  the  shire  town,  for  the  man- 
agement of  county  affairs. 


CHAPTER  VIII. 

RISE  OF  THE  COUNTY  IN  THE  MIDDLE 
COLONIES. 

I. — The  New  York  County. 

(a).— The  Ridivg. 

Under  the  Dutch  regime  iu  New  Nctherland  there  was  no 
division  similar  to  the  county :  local  government,  such  as 
existed,  belongiug  to  manors,  villages,  and  chartered  towns, 
which  sustained  a  direct  relatioti  to  tlie  colonial  autliority  in 
New  Amsterdam.'  But  with  the  promulgation  of  the  code  of 
the  Duke  of  York  in  1664,' the  history  of  the  institution  may 
fairly  be  said  to  begin  ;  though  there  is  no  very  clear  recogni- 
tion of  it,  save  in  the  name  "  Yorkshire"  bestowed  upon  Long 
Island.'  On  the  other  hand  the  old  English  term  "riding" 
was  adopted  for  the  area  above  the  town-communities,  York- 


•SecChnp.  HI,  u. 

'Arnistrong,  Introdwtion  to  Baord  of  Upland  Court,  25-6;  DmU$  Laum,  .S; 
Nead,  Hittorital  Note;  457. 

'Brcxlliead,  HUl.  of  New  York,  II,  63,  says:  "Yorkshire,  or  Long  Island, 
peopled  chiefly  by  Englishmen,  with  Wct.tehester  and  Slaten  Island,  was 
erected  into  a  shire,  and  like  its  English  namesake  wag  divided  into  three 
districts  or  ridings."  But  in  a  fragment  of  an  undated  letter,  Col.  Nicolls 
thus  writes  to  the  Ouke :  "  I  gave  it  the  name  of  Albania,  lying  to  the  west 
of  Hudson's  Kiver,  and  to  Long  Island  the  name  of  Yorkesh'  as  to  this 
place,  the  name  of  N.  Yorke : "  O'Callaghan,  Doc.  Rd.  lo  CW.  Hift.  of  X.  Y., 
Ill,  105.  "  Precinct "  was  also  used  for  the  district :  April  16, 1678,  Androe 
writes : — "  We  have  24  townes,  villages,  or  parishes  in  Six  Precincts,  Divisions, 
Rydeings,  or  Courts  of  Sessions : "  lb.,  Ill,  261.  Of.  Brodhead,  I,  746. 
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shire  being  divided  into  three  such  judicial  districts.'  But  the 
ridings  were  in  fact  rudimentary  counties :  not  only  did  their 
territorial  areas  correspond  roughly  to  those  of  counties  sub- 
sequently organized,'  but,  as  will  appear  in  the  sequel,  the 
court  of  sessions  was  practically  a  county  court,  sustaining  to 
the  assizes  in  New  York  a  relation  similar  to  that  occupied 
elsewhere  by  the  general  sessions  of  the  peace  with  respect 
to  the  governor  and  couticil  or  other  supreme  court  of  the 
colony.* 

By  the  Duke's  Laws  nearly  all  the  functions  of  governmait, 
not  expressly  reserved  to  the  central  authority,  are  left  to 
the  towns  or  parishes.  The  judicial  system  consists  of  three 
classes  of  tribunals :  town  courts,  courts  of  sessions,  and  the 
court  of  assizes.  The  town  court  is  held  by  the  constable  and 
overseers,  and  exercises  jurisdiction  in  all  civil  cases  where  the 
amount  in  controversy  does  not  exceed  five  jiounds.  The  court 
of  sessions  is  held  thrice  a  year  by  the  justices  of  tiie  peace 
in  each  riding,*  with  jurisdiction  in  actions  of  five  to  twenty 
pounds.'  In  cases  of  twenty  pounds  appeal  lies  to  the  court 
of  assizes. 

The  sessions  are  also  the  me<lium  of  communication  between 
the  towns  and  the  colonial  authority.  Thus  we  find  them, 
at  tlie  request  of  the  governor  and  council,  recommending 
measures  for  the  regulation  of  townsliip  affairs.' 

But  before  resorting  to  the  town  court  or  the  sessions, 
actions  "  of  what  nature  soever "  between  neighbors  are  to 


<  In  the  Duie't  Lam,  54,  called  the  North,  Ernst,  and  West  ridings  of  York- 
shire iij^ion  Long  Islnnd. 

'  King's,  Queen'H,  and  Suffolk;  cf.  Brodhend,  II,  63,  386. 

•The  court  of  ii.ssiw?s  was  annlogous  to  the  generiil  court  or  to  the  court  of 
BHi.itnnts  in  New  England,  and  to  that  of  the  director  and  council  in  New 
Netherlnnd:  Chalmers,  Putuieai  Annalt,  I,  575,  59G:  Brodhead,  II,  (>3-i. 

*Duke'»  Laws,  20  S.  The  number  of  sessions  was  subsequently  reduced 
to  two  a  year:  lb.,  68. 

^Duit^t  Lam,  4.  Cf.  0'C»llaghan,  Doe.  iW.  to  CW.  HitL  (^  N.  F.,  Ill, 
188. 

•See  an  example  in  Femow,  Doe.  BtL  lo  Ool.  Hiit.  ofN.  Y.,  XIV,  748-9. 
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be  submitted  to  the  arbitration  of  "indiffereut  jjereons"  choeen 
by  the  consUible  or  justice  of  the  peaee.' 

The  court  of  assizes  is  to  be  held  once  a  year  in  New  York 
by  tiie  governor  and  council  sitting  with  the  justices  of  the 
peace  and  tlie  high  sheriff;  and  it  mfly  liear  appeals  from  the 
sessions  and  exercise  original  juristlictton  in  capital  offences.* 
It  also  poasesses  legislative  power.* 

There  is  a  high  sfifriff"  for  the  entire  jurisdiction — York- 
shire— and  a  marshal  or  under  sheriff  in  each  riding.  The 
marshals  are  »(>ininate<l  by  the  sheriff,  and  each  riding  is  to 
take  its  "  turne  in  haveing  a  sheriffe  chosen,"  the  latter  to  be 
appointed  by  the  governor  out  of  a  list  of  three  nominated  by 
the  justices  of  the  ritling  concerned.*  The  offices  of  high  con- 
stable and  under  sheriff  were  ordered  discontinued  in  1666.* 

(6). —  The  County  Courts  of  the  Royal  Province. 

In  l(i83,  by  an  act  of  the  first  representative  assembly,  the 
jurisdiction  of  New  York  was  divided  into  twelve  counties,* 
and  their  boundaries  were  carefully  defined  in  1791.'^  Later 
the  number  was  increased  to  fourteen." 

The  judicial  arrangements  were  similar  to  those  of  Massa- 
chusetts during  the  same  period.  For  the  Province  there 
was  a  ''supreme  court"  consisting  of  a  chief  justice  and  two 
associatejs,  all  appointed  by  the  governor  and  holding  office 


'  Duke  I  Laws,  3,  4,  51 ;  amended,  /J.,  60. 
'Duke't  Lavs,  II,  60-1,  14-15  (cnpital  laws). 

*  Duke"/!  Law»,  60  ff.    For  examples  of  ordere  paned :  Hildreth,  II,  46. 

*  Duke' I  Latn,  HO. 

*Duhf»  Laws,  68.  On  the  Duke's  Code,  see  Hildreth  II,  45-61 ;  Elting, 
DutcA  VU.  Om.,  34  (.;  Brodliead,  Hist,  of  y.  >'.,  II,  62  ff. 

'0'Ciill«ghan,Z)oe.iJW.toa)/.//t»«.,lII,355;  VI,  156;  Fernow, iJ, XIII, 
675;  Brodhcarl,  //utf.  of  New  York,  I  J,  385. 

'  Van  .Scliaat'k,  Lovm  of  .Vfw  York,  I,  7. 

'In  1772  .\Ibany  county  waa  divided  into  the  counties  of  Albany,  Tryon, 
and  Chnrlotle:  Van  Schaa^cU,  Lava  of  New  York,  II,  658.  Cf.  O'Callagban, 
Doe.  ReLtoOoL  Bi$L,  VUI,  441,  446 ;  HUdrelh,  HitL  of  U.  &,  II,  77. 
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during  good  behavior.  Appeal  lay  to  the  governor  and 
council.' 

In  the  county  the  lowest  tribunal  was  that  of  the  single 
justii-e  of  t!ie  peace,  whose  jiirisdietiyii  extended  to  cases 
under  five  pounds,  not  relating  to  land,  slander,  or  matters 
in  which  the  crown  was  concerned.'  By  Iej!;islati%'e  enact- 
ment three  ju.stices  had  also  jnn>diction  in  criminal  causes 
less  than  grand  larceny,  and  they  could  impose  any  penalty 
not  extending  to  life  and  limb.  Any  three  justices,  one  being 
of  the  quorum,  together  with  five  freeholders,  could,  without 
petty  or  grand  jury,  proceed  against  slaves  in  certain  cases 
and  punish  even  with  death.' 

Above  these  eourt.s  was  the  court  of "  sessions  "  composed 
of  the  justices  of  the  county,  with  jurisdiction  and  powers 
corresponding  to  tho.se  of  t!ie  English  quarter  sessions;*  and 
the  "  inferior  court  of  common  pleas,"  called  also  the  "  county 
court,"  composed  usually  of  three  judges  appointed  by  the 
governor  and  holding  office  during  pleasure.  The  inferior 
court  had  "cognizance  of  all  actions,  real,  jjersonal,  and 
mixed,  when  the  matter  in  demand  was  above  five  potmds 
in  value."*  Thu  clerk  of  the  sessions  was  appointed  by  the 
governor  and  the  oHice  was  "  invariably  connected  with  that 
of  the  clerk  of  the  inferior  court  of  common  picas  in  the 
respective  counties."* 


'  Lotlge,  Short  Hitl.,  316;  O'Callaghan,  Doc.  Rd.  to  Col.  Hi$t.,  VIII,  444. 

'So  in  1774,  according  to  Gov.  Trvon's  report:  O'Callughan,  Doe.  Ret.  to 
Cbl.  Hist.,\lll,  446.  Formerly  the  nmximum  w.is  40  sliillingB:  76.,  VI, 
117  (1738);  VII,  342  (1758),  426-7  (1760).  In  1769  it  was  raised  to  10£ 
ID  some  cuses:  76., VIII,  167.  Of.  HUdretb,  II,  140;  Van  Schaiick,  Lava 
tffNtm  York,  II,  648,  653,  680. 

•O'Ctillaghnn,  Doc.  RtL  to  CbJ.  mn^  VllI,  446;  Van  Schaack,  I,  241 ; 
II,  499. 

♦O'CallagImn,  Dot.  Rel.  to  Col.  HlU.,VUl,  445 ;  III,  389  (Dongan'a  report). 

'O'OiUiiglian,  Doe.  RtL  to  Cot.  Hitl.,  VIII,  445;  if  for  less  than  twenty 
pounds,  the  8uit  must  be  commenced  in  the  common  pleas:  Van  Schnock, 
Lava  of  New  York,  I,  2o4-o;  Lodjie,  p.  316. 

•O'Cillaghan,  Doe.  Rd.  to  Col.  Hixl.,  VIII,  445.  On  the  county  courts,  see 
Doe.  HiiU  of  N.  Y.,  I,  200-2  (1693);  IV,  377,  391  (lists  of  county  judg«). 
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There  was  also  in  each  county  a  court  of  probate  held  by 
the  governor's  delegate;  and  a  "siijjcrvisor,"  appointed  in  like 
manner  by  the  governor,  to  look  after  the  estates  of  orphans 
and  intestates.' 


(c). — Dual  Civil  Administration  of  the  Supervisors  and  Justices. 

By  the  act  of  1703,  already  mentioned,*  a  representative 
board  composed  of  the  township  supervisor's  in  each  county 
was  created.  To  this  body  was  entrusted  the  fiscal  adminis- 
tration, particularly  the  supervision  of  the  levy  and  collection 
of  the  "  county  charge."  Eacli  year  they  were  required  to 
compute  the  charge  and  apportion  it  among  the  various  towns, 
manors,  or  precincts  of  the  county  ;  and  the  re9(>etitive  quotas 
were  then  assessed  and  collected  by  the  proper  local  officers 
under  authority  of  the  board. 

To  the  supervisors,  likewise,  belonged  the  appointment  of 
the  county  treasurer;  and  his  accounts  were  submitted  to  them 
for  approval  at  each  annual  meeting.'  No  other  functions  are 
mentionetl  in  the  statutes  as  lielonging  to  the  board  ;  for  the 
latter  did  not  attain  its  full  development  as  a  supervisory 
authority  until  the  present  century. 

It  should  be  noted,  however,  that  the  general  civil  adminis- 
tration of  the  county  was  partly  controlled  by  another  body. 
Originally  that  administration  belonged  entirely  to  the  court 
of  sessions ;  *  and  after  the  fiscal  business  was  placed  in  the 
hands  of  the  8uj)ervisors,  the  justices  continued  to  discharge  a 
variety  of  important  duties. 


'O'Callaghan,  Doc.  HUl.  N.  Y.,  I,  202;  Vnn  Sclmack,  I,  15.  To  the 
county  supervisor,  the  ofBceni  chosen  in  each  township  to  look  after  the 
estates  of  orphans  were  required  to  report. 

•See  Chap.  Ill,  iv. 

•Van  Schaack,  Law  of  N.  Y.,  I,  fi4-6.  The  treasurer  was  required  to 
enter  into  bond  with  the  board,  with  sufficient  sureties,  Tor  the  proper 
execution  of  his  office:  76^  II,  567. 

*  On  the  original  financial  duties  of  the  seasiona,  see  Van  Schaack,  La»ot  of 
H.  y.,  J,  42-3. 
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Thus  the  orders  and  regulations  noade  by  overseers  of  high- 
ways were  invalid  without  their  approval;'  they  could  hear 
appeals  from  the  decisions  of  two  justices  iu  case  of  removal 
of  pau|>ers  under  the  law  of  settlement;'  determine  the  num- 
ber of  constables  or  overseers  of  highways  which  should  be 
elected  iu  the  respective  precincts;'  and  grant  licenses  to 
retailers  of  liquor.*  They  were  also  authorized  to  appoint 
inspectors  of  flour  and  repackers  of  beef;'  and  to  nominate 
assessors,  collectors,  and  supervisors,  on  fliiliire  of  towns  to 
elect  the  same.'  Moreover  a  portion  of  the  exc<'utive  business 
of  the  county  was  transacted  by  one  or  more  justices  in  the 
respective  districts  where  they  resided.  Tims,  in  several 
counties,  a  single  justice  of  the  peace  might,  whenever  he 
thought  fit,  order  the  overseer  to  repair  any  road  or  highway 
within  his  district.'  In  Schenectady  the  resident  justices  were 
empowered  to  appoint  firemen  and  a  night  watch  and  establish 
ordinances  for  their  government.*  And  in  a  number  of  coun- 
ties, any  three  justices  could  grant  exemptions  from  the  statute 
for  the  regulation  of  inns  and  taverns.' 


•  Van  Schaack,  Lair*  oj  N.  7^  I,  3. 

'  Van  .Sclinack,  Lava  ^  N.  ¥.,  II,  761. 

'So  in  Dutcbesa  and  Orange  counlies:  Van  Schaack,  LaKt  of  N.  Y.,  I, 
246-6. 

•  So  in  Cumberland  County :  Van  Schaack,  Ixnet  of  N.  Y.,  II,  647. 
'In  several  counties:  Van  Schaack,  Lawt  of  N.  Y.,  II,  009. 

•  Van  Schaack,  Law  of  N.  Y.,  I,  56. 

'So  in  Diitchres,  Cumberland,  Gloucester,  Orange,  King's,  Queen's,  and 
Richmond  counties:  Van  8cliaack,  Laum  of  JV.  Y.,  II,  604,  773,  490,  804, 
782;  1,265. 

•Van  Schaack.  Lam  of  K  Y,  II,  731-2. 

'The  Kew  York  laws  relating  to  this  subject  are  characteristic  of  the  age. 
It  was  enacted  that  every  inn-keeper  should  provide  "  three  good  spare  beds, 
two  of  which  to  be  feather  beds,  with  good  and  sufficient  sheeting  and  cover- 
ing for  such  beds  respectively,  and  good  and  sufficient  stubling  and  provender 
of  hay  in  Winter,  and  hay  or  pasturage  in  Summer,  and  grain  fur  six  horses 
or  other  cattle  .  .  .  ,  upon  pain  of  forfeiting  for  every  offence  the  sum  of 
twenty  shillings:"  Van  Schaack,  Laus  of  N.  }'.,  II,  798.  It  was  even  for- 
bidden to  give  credit  to  anyone,  except  travellers,  for  above  six  ahillingi: 
lb.,  I,  287. 
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(d). —  The  County  as  a  Military  and  Representative  unit. 

The  reraaininf;  functionaries  of  the  county  were  the  sheriff 
and  (.'onintT  lintli  of  whdtu,  like  the  clerk  and  justices,  were 
numinated  by  the  governor.     All  officers  were  paid  in  fees.' 

It  is  worthy  of  note  that  the  county  in  New  York  was  the 
unit  of 'representation  in  the  assembly  :  ac-cording  to  the  early 
English  precedent  two  del^ates  were  elected  in  each  ;*  and 
the  elections  were  held  by  the  sheriff  as  returning  officer.* 
Moreover,  just  as  in  the  fourteenth  and  fifteeiitli  conturics,  the 
sheriff  seems  to  have  abused  his  opjrartunities  to  pack  the 
house  in  the  interest  of  pirty.  It  is  complained  in  1698  that 
four  delegates  were  returned  for  New  York  and  (3range  a)un- 
ties  without  an  election  ;*  and  in  1700  there  is  record  of  the 
arbitrary  conduct  of  the  sheriff  in  the  admission  of  freemen 
to  vote.' 

In  New  York,  as  in  Massachusetts,  the  county  was  used  in 
connection  with  (In-  militiii ;  usually  each  iia<l  its  regiment  under 
a  colonel  or  lieutenant  colonel,  commissioned  by  the  governor.* 
Previously,  under  the  Duke  of  York's  administration,  each 
town  had  maintained  its  company;  and  the  requirements  as  to 
age,  trainings,  and  arms  were  similar  to  those  prevailing  in 
New  England.^ 


«6'Cal!n;fliBii,  Doe.  Rd.  lo  Oal.  Hist.,  VIII,  467. 

'New  York  city  relurned  4  delegates;  and  the  "borgh  "  of  Westchester, 
the  manors  ufRensselaerswyck,  Livingston,  BndCortIandl,enchone:  O'Cnlla- 
ghnn,  Doe.  Ret.  lo  Col.  IlitL,  VIII,  443-4;   Van  .Schaack,  I,  67,  107,  129,  188. 

'Sec  the  htw  of  elections  in  Van  Schaack,  Lawt  of  New  York,  I,  28-31. 

« O'Callaghan,  Doe.  Rtl.  to  fW.  HiM.,  IV,  322-3. 

•O'Callaghan,  Doe.  Rtl.  lo  Chi.  Hut.,  IV,  621. 

•O'Callaghan,  Doe  Rd.  lo  Cul.  Hist.,  I V,  29 ;  VIII,  450-1.  See,  howcTer, 
the  elaborate  aot  of  1772;  Van  Schaack,  II,  668-74. 

^Duke't  Laws,  38-44;  Femow,  Doe.  Rd.  lo  CW.  Hitt.,  XIV,  072.  Pari  II 
of  Vol.  XIII  and  Part  II  of  Vol.  XlVof  Ztee.  JJ«/.  to  (M.  Hal.  of  Nan  York, 
edited  by  Mr.  Femow,  contain  a  great  deal  of  matter  touching  every  depart- 
ment of  government  during  the  proprietary  regime.  The  second  volume  of 
Brodhead's  excellent //utory  o^iVcv  York  is  also  indi.spenfHihle;  and  raanj 
details  will  be  found  in  Vol.  1  of  Chalmer's  PolUieal  AmiaU,  I,  573  S. 
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II. — The  Nkw  Jersey  County. 
(a). —  Undei-  the  Find  Proprietors. 

The  liistory  of  New  .Jersey  durinji  the  colonial  era  falls 
naturally  into  three  ttivisions :  the  period  of  the  first  proprie- 
tors, beginning  with  the  grant  to  the  Duke  of  York  and  his 
re-conveyanee  to  Lords  Berkeley  and  Cartei-et,  in  16(j4,  and 
extending  to  1682  ;  that  ol' the  twenty-four  pro|>rietors  reach- 
ing from  the  latter  date  to  1 702 ;  and  the  period  of  the  royal 
province  ending  witli  the  Revolution.' 

During  the  first  period  the  history  of  the  county  begins. 
By  the  "Concessions"  of  1665,  the  first  charter  or  constitu- 
tion of  New  Jersey,*  the  assembly  was  granted  power  to  erect 
courts,  limit  their  jurisdiction,  and  apjwiiit  their  executive 
oflBoers.*  Accordingly  in  1675,  an  act  was  pass«l  providing 
for  a  system  of  judicature.  The  lowest  tribunal  was  the  town 
court  for  tlie  trial  of  small  causes  under  forty  shillings,  held 
"  by  two  or  three  persons  of  whom  a  justice  of  the  peace  was 
to  be  one."*  At  the  same  time  four  counties  were  somewhat 
vaguely  defined,  eacli  with  a  "county  court"  or  "ajurt  of  ses- 
sions" meeting  twice  a  year.  The  judges  of  these  courts,  it 
is  important  to  observe,  were  elected  by  the  people  of  the 
respective  districts;  and  their  juristliction  exteude<l  to  "all 
causes  actionable,"  with  apf^veal  to  the  "  Bench  "  or  to  the 
"Court  of  Chancery :"  the  former  iK-ing  prol)ably  the  provin- 
cial court  of  assize.* 


'  For  the  mnteriala  of  this  lirief  Rketcb  I  am  chiolly  imieliled  lo  Firld'i 
Provincial  Churls  of  Nev  J(r»ry,  in  Ooll.  of  N.  J.  Ui»l.  Hoe.,  Vo!.  1 1 1,  nnd  Prof. 
Scott's  Infiufnec  of  the  Proprietor*  m  Founding  the  Slate  of  Acw  Jernty.  ^ievcral 
documents  contained  iu  tbe  first  fuur  Tolumes  of  the  Nev  Jertey  Arehiret  have 
also  been  of  service. 

'The  text  will  I*  found  in  Xeu  Jtmey  ArehiitiL,  I,  28— J3. 

*  JVitio  Jertey  Archivet,  I,  32 ;  Field,  Promneial  Cburti,  6  j  Scott,  Influence  of 
Proprietors,  7.     , 

'  Field,  Proeineial  Court*,  7. 

'Snmmarited  from  Field,  iVovHi«M/ Cbiirbi,  7-10. 
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(b). —  Under  the  Second  Proprietors. 

In  1682 — tlie  first  year  of  the  second  pcritxl — the  judicial 
system  of  East  Jcrs^ey  was  reconstructed.  The  town  oourta 
reuiainal;'  but  now  either  party  could  demand  a  jury  even 
in  the  smallest  cases.  The  jurisdiction  was  divided  into  four 
counties,'  each  with  a  "court  of  quarter  sessions"  comj)Osed 
of  tlie  justicee  of  the  j>eape,  three  l>eing  necessary  for  a  quorum.' 
From  the  quarter  sessions  appeal  lay  to  tlie  ''court  of  common 
right,"  composed  of  at  least  six  members  and  exercising 
jurisdiction  in  all  causes,  both  in  law  and  equity.'  The  oiiice 
of  high  HherifT  for  each  county  was  now  first  created;  and 
subsequently  that  of  county  treasurer  appears.* 

During  this  jwriod  the  county  seems  to  have  l)een  of  sig- 
nificance mainly  as  a  judicial  district.  But  in  fiscal  matters, 
at  least,  the  quarter  sessions  discharged  the  functions  of  an 
administrative  board.  Not  only  was  the  court  authorized  to 
levy  rates  for  the  building  of  county  prisons  and  village j 
pounds,  and  to  ajipoint  a>llectors  and  receivera  of  the  same; 
but  there  was  instituted,  by  various  statutes,  a  system,  or 
rather  habit,  of  co-operation  between  town  and  county  in  the 
matter  of  taxation  and  equalization  of  assessments,  which  con- 
stitutes another  important  precerlent  for  the  mixed  township- 


'Fifld,  Provincial  Cbwrte,  11;  bnt  the  lowest  court  seems  now  to  have 
been  held  by  a  single  justice  of  the  peace— whether  with  or  without  the 
two  others  ele<'te<i  by  the  people,  I  am  in  doubt:  see  the  letter  of  Lord 
Cornbury,  in  Archives  of  New  Jersey,  III,  4. 

'Bergen,  E^tex,  Miildlc:iex,  and  Monmouth;  Middlesex,  however,  waa 
divided  in  ](}83,  a  fifth  county,  Somerset  being  formed:  Field,  JVonneuii 
Court*,  II,  note  3. 

'Scott, /ii/ii<mao/(A«fV(>pn'e<or»,  21,  note;  Field,  Provincial  Oowrtg,  12. 

•This  court  seems  lo  have  been  modelled  on  the  oourt»  of  Scotland,  through 
influence,  probably,  of  Robert  Barclay  and  other  Scotch  proprietors :  Field, 
Provincial  Court*,  12-13. 

'  Field,  Provmeial  Courlt,  12 ;  Soott,  Inftuence  of  Proprieior$,  22-d,  note. 
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county  system  of  the  present  day.'  Thus  in  1686,  rates  for 
highways,  laid  out  by  county  commissioners  appointed  by 
the  generul  assembly,  and  taxes  for  all  other  public  pur|iose8 
within  the  limits  of  the  town,  were  to  be  levied  by  four  or 
five  assessors  elected  by  the  peoi)le  of  each  town  ;  and  the 
justices  of  the  county  court  were  authorized,  with  the  consent 
of  a  majority  of  the  assessors,  "  to  approve,  amend,  and  con- 
firm "  the  same.  Again  in  1693,  "each  town  in  the  county 
was  empowered  to  choose  one  or  more  men  to  join  with  the 
justices  of  the  county  court,  annually,  to  adjust  the  debts  of 
the  county  and  assess  taxes  for  their  payment."' 

(c). —  Under  the  Royal  Province. 

We  now  come  to  the  third  phase  in  tlie  history  of  the  New 
Jersey  county.  Two  years  after  the  union  of  the  two  colonies 
in  the  royal  province,  the  judicial  organization  was  brought 
into  general  harmony  with  that  of  New  York  and  Massachu- 
setts. By  the  Oixlinance  of  Lord  Cornbury,  1 704,  "  general 
sessions  of  the  |>eat'e"  and  "courts  of  c<jmmon  pleas,"  on  the 
usual  model,  with  apfwal  to  the  supreme  court  of  judicature, 
were  established  ;  and  single  justices  of  the  peace  couhl  try 
forty  shilling  cases  of  debt  and  trespass.'  Various  other  ordi- 
nances were  subsequently  enacted,  but  the  essential  features  of 
the  system  establishal  by  Lord  Cornbury  remained  undisturbed 
until  the  Kevohition.* 


This  interesting  fact  has  been  pointed  out  by  Prof.  .Scott,  Injltienee  o^ 
ProprUtort,  19-23,  from  wliom  tlie  detiiilK  here  given  are  taken. 

'SeotI,  Influence  of  ftopridorit,  22. 

During  thiii  period  Weitl  Jersey  had  eHHenliiilly  the  same  county  organiza- 
tion as  the  caMern  divi^ion:  Field,  I'rovincial  Churls,  24—5. 

•See  text  of  the  ordinuneo  of  1704  in  Field,  Provncint  QnirU,  2.50-62; 
also  Queen  .\nne's  In»tructionK  to  Lord  Cornbury  in  Arehivai  of  N.  J.,  II, 
606-36.     For  the  dale  of  Cornbiiry's  ordinance,  sec  Field,  42,  50. 

'Field,  Provincial  Omrln,  203  If.,  gives  the  text  of  these  acts.  See  also 
ArcAiwi  o/N.  J,  III,  4,  72;  IV,  166. 
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III. — The  Pennsylvania  Codnty.' 

(a). —  Genegis  of  the  Organism. 

Previous  to  the  English  conqiiast  of  New  Netherlantl,  vari- 
ous Swedish  and  Dutch  settlements  had  been  e^tabli.slie<l  on 
the  Delaware,  particularly  upon  its  western  bank.'  To  the 
latter,  as  indeed  to  (lie  whole  region  sid>secjiienlly  called  Penn- 
sylvania, the  Duke  of  York  laid  claim,  though  the  territory 
covered  by  his  patent  only  extended  to  the  eastern  shore.  For 
Severn!  years  few  changes  were  made  in  law  or  government, 
the  old  Diitcii  magistracies  wjntinuing  to  exist  sJt  least  until 
1672.*  Little  mention  is  made  of  the  Duke's  Laws  until  1676  ;* 


'  My  lending  toiirccs  for  the  hUlory  of  the  county  in  Pennsylvania  are 
Hazard,  Annul»;  Anuslrong,  Hentrd  of  Upland  Court,  lC76-l(iSl,  in  McnwiiM 
of  the  Hialorictd  Sofiely  nf  Penniiylvania,  Vol.  VII ;  AfU  of  the  AMfmbly  oftKt 
Province  of  J'ennsylmnia,  Vol.  I  (1775);  the  16  vtiiiime*  of  Minute*  of  (he 
Provincial  Council  or  Colonial  Record*  of  Penwylmniu ;  and  ospetially  the 
volume  (lulilihlied  in  Ilnrrisburg,  1879,  under  direction  of  the  Secretary  of 
the  Couimonwealih.  The  mutter  consists  of  several  distinct  divisious,  cited 
here  l>y  ihcir  »e]iariil«  titles;  1.  Duke  of  York' »  Book  of  Laum ;  2.  Charter 
and  Lavm  of  lite  Province  of  Pentifjitvama,  16S2-1700;  3.  Court  Law,  a  collec- 
tion of  acts  rehitin);  to  the  judicial  system  extending  to  May  20,  1767;  4. 
Hittorieal  Nolet,  by  Bi-njuiitin  M.  Nejid. 

I  have  also  received  valuable  aid  from  Gould,  Local  Govemmmt  in  Penn- 
«y/ranin,-  J.  II.  U.  Sludiex,  Vol.  I;  I^wia,  The  Court*  of  Pennjfylvania  in  Iht 
Heventeenlh  Century;  Penn»i/lmnia  Magazine  of  Hittory  and  Biography,  V,  141- 
190;  and  While,  The  Judiciary  of  Alleghany  County:  Penfuylvania  Magaxine 
of  HiMiiry  and  Biography,  VIl,  143  ff'.  The  histories  of  Proud,  fiordon,  and 
Watson  have  likewise  been  of  service.  See  also  Rurnaby,  rraiWii,64;  Chal- 
mers, Polilieal  Annals,  1,  641  fl'. ;  I'ernow,  Doc.  Bel  to  CW.  IIi»t.  of  N.  Y.,  XII, 
containing  a  collection  of  |>«|>ers  relating  to  the  Delaware  plantations;  and 
Allinson  and  Penrose,  Philaddphia,  Introduction. 

'  .\rm»tron(,',  Introduction  to  Record  of  Upland  Court,  11  ff.  Fernow,  Doe. 
BeL  to  Col.  lliet.  of  N.  Y.,  Vol.  XII,  gives  a  great  deal  of  matter  relating  to 
these  early  seltlemenU.     Cf.  Proud,  Hiil.  of  Pa.,  I,  115  ff. 

•Hazard,  Annal»,  397.  In  ltJ73,  after  the  reconquest,  Dutch  magistracies 
were  restored  :  lb.,  407  ;  Armstrong,  Bee.  of  Upland  Court,  26,  31. 

'  In  1UU8  it  was  recouimcnded  that  the  Duke's  Laws  be  "showed  and  fre- 
quently communicated  to  said  Counsellors  (of  Deputy-Governor  Corr)  and 
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but  on  September  25,  of  that  year  they  were  ordered  put  in 
force  by  an  oitlinance  of  Governor  Andros,  with  the  important 
exception  of  tiic  constables'  courts,  county  rates,  and  "  some 
other  things  peculiar  to  Long  Island;"  arbitration  being 
recommended  a.s  a  substitute  for  the  trial  of  small  causes  by 
the  constable  and  overseers.'  But  by  this  same  ordinance 
higher  court:?,  similar  to  tlie  sessions  held  in  the  ridings  of 
Yorkshire,  were  established.     It  was  oixlered  : — 

"That  there  Ixm  tbree  Courts  held  in  y'  several  parts  of  the 
River  &  bay  as  formerly,  To  witt  one  in  New  Ciistle,  one 
above  att  Uplands  another  below  at  the  Whorkil. 

"  That  the  said  courts  Consist  of  Justices  of  the  Peace 
whereof  three  to  make  a  Coram  &  to  have  the  Power  of  a 
Court  of  Sessions  &  decide  all  matters  under  twenty  pounds 
without  Appealc,  in  which  Court  the  Oldest  Justice  to  pre- 
side, unless  otherwise  agreed  amongst  themselves."  In  civil 
cases  above  twenty  pounds  value  and  for  crime  extending  to 
"life,  Liralw  or  Banishment,"  appeal  lies  to  the  assizes. 

"  That  all  small  matters  under  the  value  of  five  pounds 
may  be  determined  by  the  Court  without  a  jury  Unless 
desired  by  the  Partys,  as  also  matter  of  Equity. 

"  That  all  necessary  By  lawes  or  Ordera  (not  repugnant  to 
the  Lawes  of  the  Government)  made  by  the  said  Courts,  bee 
of  force  and  binding  for  the  s])ace  of  one  whole  year,  in  the 
severall  places  where  made,  They  giveing  an  Account  thereof 
to  the  Governo'  by  the  first  Convenience,  And  that  noe  fines 
be  made  or  imjwsed  but  by  Order  of  Court. 

"  That  the  Severall  Courts  liave  jwwer  to  regulate  the 
Court  and  Office"  Fees,  not  to  exceed  the  Rates  in  the  booke 
of  Lawes,  nor  to  bee  under  halfe  the  value  therein  exprest. 


all  others  to  the  end  thnt,  being  therewith  acquainted,  the  practice  of  them 
mnj  aliso  in  convenient  time  be  establislied:"  Armstrong,  Jnt  to  Rtc.  of  Ujtiand 
Cowl,  25 ;  Hazard,  Annals,  372.  Cf.  Fernow,  Doc.  Rel  to  Col.  Hut,  Xll,  5U8. 
'  The  text  of  the  ordinance  of  1670  will  be  found  in  Nead,  Hist,  yotes, 
455-57  ;  Armstrong,  Bee.  of  Upland  Court,  3SM3 ;  Hatard,  Annals,  427-29 ; 
Fernow,  Doc  iW.  to  Col.  Hist.,  XII,  561-63. 
24 
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"That  there  be  a  high  Sheriffs  for  the  Towne  of  New- 
Castle,  tlic  River,  and  Bay;  Ami  that  the  said  higli  Sheriffe 
have  power  to  make  an  Under  Sherifl'e  or  Marshall  being 
a  fitt  person,  <&  for  whom  hee  will  bee  responsable,  to  be 
approvtHl  by  the  Court,  But  tlie  Sherifl'e,  to  act  as  in  England 
&  aceordiiig  to  the  now  practice  on  Long  Island,  .  .  .  :i8  a 
principall  oflicer  in  the  Execution  of  the  Lawe,  but  not  as  a 
Justice  of  the  Peace  or  Magistrate.'' 

There  is  also  to  be  a  clerk  for  each  court,  appointed  by  the 
governor  on  recommendation  of  the  justices,  who  is  to  keep 
the  records  in  English. 

It  is  noticeable  ihat  in  this  ordinance  the  term  "riding"  is 
not  employed  ;  the  courts  are  to  he  held  in  the  "several  parts 
of  the  River  and  bay  ; "  but  they  are  to  have  "  the  })owcr  of 
a  court  of  se^sinns."  Another  liict  of  the  greatest  importance, 
already  referred  to  in  connection  with  the  ridings  of  Long 
Island,  must  lie  repeated  here  with  greater  emphasis :  These 
tribunals  are,  in  reality,  county  courts ;  and  the  districts  or 
"  parts"  iu  which  they  are  helil  are  actually  styled  counties  in 
the  original  court  records.'  Beyond  question  the  six  years 
intervening  between  1676,  and  the  creation  of  the  proprietary 
government  of  William  Penn,  constitutes  the  first  phase  of 
county  government  in  Pennsylvania. 

Another  tiling  of  great  ititerest  in  this  connection  should  be 
carefully  notetl:  with  the  ordinance  of  1676,  the  centralizjition 
of  local  government  in  the  count)/,  at  the  expense  of  the  town, 
begins ;  the  town  court  of  the  Duke's  code,  with  its  right  of 
enacting  by-laws,  is  abolished,  and  the  court  of  the  county  is 
granted  legislative  powers.  Thus,  in  the  very  outset,  one  of 
the  most  remarkable  feidures  of  county  government  in  Penn- 
sylvania— its  popular  and  indejwndent  character — is  plainly 
revealed. 


•  For  examples,  bcc  Rtfordof  Upland  Court,  119,  185,  171.    In  1678  the 
bounds  of  New  Castle  and  Upland  mund'eii  were  dvBned  :  Hazard,  Annalti,  459. 
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•  Records  of  a  County  Court,  1076-1681. 

But  t}ie  complete  records  of  one  of  these  primitive  tribu- 
nals— tlmt  of  Uplfitul— have  iK-en  preserved;  and,  thnnigli  the 
munificence  of  the  Historical  Society  of  Pennsylvania,  they  are 
now  placeil  vvilhin  vaay  reach  of  every  stuileut. '  Not  only 
are  they  of  the  greatest  general  interest,  hut  even  a  rapid 
examination  discloses  the  fact,  that  these  courts,  aside  from 
tlieir  ordinary  jiulicial  functions,  were  really  very  active 
popular  boilies  entrusted  with  the  adininis-tration  of  local 
government. 

Thus  all  gnuits  of  unoccupiwl  land  in  each  district  were 
made  by  the  county  court,  subject  to  the  approval  of  the 
governor  and  council  in  New  York;'  and  all  oonveyaiioes  of 
real  estate  were  acknowledged  in  open  session,  and  the  deeds 
made  a  jrnrt  of  the  record.^  By  the  court,  likewise,  letters  of 
administration  were  granted,*  ways  and  bridges  ordere<l  con- 
struct/xl,*  tobacco-inspectors  appiintcd,''  and  taxes  leviwl  for 
all  public  purposes.  The  fiscal  methods  were  similar  to  those 
employed  in  early  Massachusetts.  An  example  from  the 
recfird  may  )>rove  both  interesting  and  instructive: 

"  The  Court  takeing  into  Coiiaidenieon  the  Levy  or  Pole 
monny  for  the  defraying  of  the  publicq  Charges  whereof  the 
acct.  was  made  upp  the  Laest  Court  and  Calling  ouer  the  List 
of  the  Tydaljle  p'sons  in  their  Jurisiliction  doc  lind  that  for 
the  payment  of  the  a^  Charges  from  Every  Tydable  p'son  must 
bee  collei'tal  and  Received  the  sume  of  twenty  and  six  gilders 
to  bee  paid  in  Either  of  the  following  species  (viz.)  wheat  at 


•  With  an  introduction  by  Mr.  Armstrong,  the  editor. 

'Tliis  ]>ower  was  given  in  the  ordinance  of  1676,  and  &  coiiBiitcrable  por- 
tion of  the  records  is  filled  with  the  gr&nls.  See  also  numerous  gmnta 
in  Uaurd's  AnniUt,  H4  fl'. 

•  Bee.  of  Upland  Cburf,  89,  90,  116,  etc. 

•  Sm.  o/  Upland  Oourl,  44. 

"liec  of  Upland  Court,  118  ;  Hazard,  AnnaU,  460. 
•Uazanl,vinnnb,  439. 
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fyve — Rey  and  Barly  att  four  Gilders  pr  scipple,'  Indian  Corne 
at  tliret  gilders  pr  scipple  Tobbacco  at  8  styvers  pr  fjotind 
poi'kc  at  Eight  ami  bactm  at  16  sty  vers  pr  ft):  or  Elce  In 
wampum  or  skins  att  pryce  Courrant."  The  high  sheriff  is  to 
wllect  the  tax  by  "restraint,"  if  necessary;  in  the  latter  case, 
he  is  to  "  call  together  twoo  of  the  neighlwurs  and  apraize  the 
goods  so  strayned,"  returning  the  surplus  to  the  owner;  and 
he  is  to  render  account  to  the  court.' 

The  j)o\ver  granted  to  the  county  courts  to  ennct  by-laws 
was  not  a  dead  letter,  as  the  following  examples  demonstrate. 

"  Itt  being  taken  in  Consideracon  that  itt  was  verry  neces- 
sary that  a  mill  bee  built  in  the  Schuylkill ;  and  there  being 
no  fitter  place  then  the  faall  Called  Capt-  bans  moenses  faails; 
Tlie  Co"  are  of  opinion  that  Either  Capt°  bans  moens,  ought 
to  build  a  mill  there  (as  hee  sayea  that  hec  will)  or  Else  suffer 
an  other  to  build  for  the  Comon  good  of  ye  jwrts."* 

"  lit  Ijeing  Kepreseuted  to  ye  Court  by  the  Church  Wardens 
t)f  Tiunagcong  and  wiaico  Churches  that  the  fences  about  ye 
Church  Yards,  and  other  Church  buildings  are  mutch  out  of 
Repair,  and  that  some  of  the  People  members  of  ye  a*  Churches 
are  negle<'tive  to  make  the  same  up,"  therefoi-e  the  court  era- 
jwwertHl  the  churehwardens  to  summon  the  church  members 
from  time  to  time,  when  necessary,  "  to  build  make  good  and 
koepe  in  Repair  the  s*  Churchyard  fences  as  also,  the  church 
aud  all  other  the  apjMirtenances  thereof"  under  penalty  of  fitly 
gilders  each  for  neglect.*  The  right  of  the  court  to  appoint 
churchw aniens  is  another  proof  of  its  power  to  order  ecclesi- 
astical attairs.* 

But  the  judicial  procedure  of  these  early  courts  seems  to 


'  Seheepel,  Dutch  for  bushel :  Armstrong,  Ree.  of  Upland  Court,  16,  note. 
»  Rec.  of  Upland  Court,  7()-7 ;  cf.  lb.,  78-SO,  120, 1 37 ;  Hauird,  AniuUi,  446-7. 
'  Ree.  of  Upland  0)url,  1 15. 

*Ree.  of  Upland  Court,  153  (1679);  HaMul,  ^nna/..  467. 
On  iho  records,  tee  also  Nead,  Hut.  yolti,  462-4.     Hatord,  AimaU, 
429  ff.,  makes  much  use  of  them. 
'  Hazard,  AnnaU,  438,  458,  citing  IfeiB  OcutU  Rteordt,  87,  88,  320. 
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have  been  crude  in  the  extreme.  The  members  of  each  ohoee 
their  own  president;  attorneys  were  not  allowed;  and  the 
whole  administration  was  without  s/mmetry.' 

The  County  Rbconbtrdcted  by  the  Propbietabv. 

The  erection  of  the  province  in  1682  marks  an  citoch  in 
the  inalitntional  historv  of  Pennsylvania.  Hcnoefortli  by  the 
legislation  of  the  proprietary  nearly  all  the  important  funo- 
tions  of  local  government  are  centereil  in  the  county.  The 
town  now  passes  further  into  the  Iwickground.  It  beoomesi 
at  most  tt  mere  agent  of  county  administration. 

Soon  after  his  arrival  the  proprietary  divided  the  jurisdic- 
tion into  six  counties:  tliree  in  the  "Territories,"  or  the  region 
west  of  the  Delaware,  and  three  in  the  "  Province;"'  and  the 
Territtu'ies  were  formally  annexed  to  the  latter  by  the  act  of 
union,  December  7,  1682.* 

The  county  thus  instituted  was  employed  for  all  the  impor- 
tant pur[)oses  of  self-government.  It  was  a  judicial  organism, 
a  unit  of  general  civil  administration,  and  a  fiscal  bmly. 
These  departments  will  now  be  discussed  in  the  order  named. 

(6). — Judicial  Administration. 

The  lowest  tribunal  in  the  county  was  that  of  the  "common 
peace-makers,"  an  institution  possibly  suggested  by  the  arbiters 
of  the  Duke's  laws ;  but  the  latter  were  nominated  in  each 
particular  instance  by  the  constiible  or  justice,  while  the  peace- 
niakei-s  were  local  magistrates  annually  appointed  by  the  county 
court,  three  for  each  "  precinct"  in  the  county.*     Tiie  parties 


*  Levis,  CbiuiB  of  Pa.  in  the  Seventeailh  OctUvty,  144 ;  Hauinl,.4nna/«,  4SS. 
'  Gordon,  Hut.  of  Pa.,  78 ;  Charier  and  Lmu  of  At  Provinoi,  104 ;  Proud, 

HitLofPiL,  1,201,234. 

'  Charter  and  Laws  of  the  Proeinee,  104. 

*  Accenting  to  Lewis,  Courlt  of  Pa.,  153,  citing  an  Addreu  o/'  Hon.  Jarne* 
T,  Mitehdl,  4-5;  but  the  original  text  sioiply  says — "in  each  precinct  three 
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differing  were  required  to  sign  a  "  reference  and  submission  of 
their  nijitters  in  enntroversy  .  ,  .  wliifli  rt'fereircfs  being  satis- 
tied  by  the  Cdunty  euurt,"  the  judgment  of  the  peace-makers 
was  as  conelusive  as  a  sentence  of  the  former  body,  witli  which 
each  ilecisiun  was  recordeil.'  But  these  courts  were  of  short 
duration,  being  already  ohsolete  in  101*2.' 

Bnt  side  by  side  with  the  peace-makers  were  the  justices  of 
the  peace.  Aotie>ns  under  forty  shillings  for  "  ilebt  or  dues" 
could  be  determined  by  any  two  of  them  snbject  to  the  approval 
of  the  county  ctpiirt,  which,  as  in  the  c-ase  of  the  iieace-makers, 
made  tlicir  judgments  a  part  of  its  recoi-d.  Subsequently  a 
single  justice  was  granted  similar  jurisfliction.^  But,  alter 
1701,  his  power  sccnis  to  have  been  limited  to  taking  acknowl- 
e'dgments  and  binding  over  to  keep  the  peace.* 

It  was  the  county  court,  however,  in  which  all  the  important 
judicial  business  was  transacted.  This  was  composed  of  all 
the  justices  of  the  jjcace  in  the  winnty,  sitting  quarterly  or 
more  fretjuently  when  necessary.  Originally  the  justices  were 
appoititcil  by  the  governor  or  his  deputy  fnjm  a  double  num- 
ber elected  by  the  general  assembly;'  but  after  1701,  they 
were  noniinatcHl  by  eommi.ssion  precisely  as  in  the  mother 
country." 

The  jurisdictiou  of  the  county  court  extended  to  all  co^es 


(icrsoiiK  Khitll  be  yearlr  choaen:"  Charier  and  Laun,  128.  But  nee  Proud, 
liiM.  of  Ph.,  I,  •2«2. 

'  Art  of  lt)«;{:   Charier  and  Lawt,  128. 

'  Lewis,  CmitIs  o/  Pu.,  153-4.  .^cairJing  to  this  writer,  cases  were  oden 
releguted  to  the  peaceinakers  from  the  county  court;  and  even  from  the 
|irovincinl  council. 

»  Charier  and  Lam,  131,  219. 

♦Soe  for  exuniple  tlie  act  of  1722:  Churl  Ijawt,  388. 

*The  elections  may  eventually  have  ocx-iirred  in  the  countycourts.  It  in 
provided  in  the  Frame  of  1BK2,  that  the  "freemen"  in  the  county  courtii, 
"when  they  shall  be  erected,  and  till  then  in  the  General  Axgembly,"  Hhall 
elect  m  double  number  for  sherifis,  coroners,  and  justices:  Charter  and  Lavi, 
97,  159. 

•  Act  of  Oct.  28. 1701  :  Court  iaun,  31 1  IT.  See  bI.'<o  tlie  commiasion  to  the 
jiutivcs  of  Chester  county,  lb.,  382-5. 
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civil  and  criminal,  ])or8onal  and  real,  except  treason,  murder, 

and  some  other  heinous  crimes.'  Tlie  justices  were  also  required 
to  sit  twice  a  year  as  a  court  of  orphans;'  and  they  were  given 
a  limited  equity  jurisdiction.* 

In  1701,  after  the  return  of  Perm  to  his  province,  a  new 
charter  or  frame  of  government  was  gninted  ;*  hut  now  as 
in  the  original  constitutions,  tlie  proprietary  refrained  from 
exercising  the  jKYwer  bestowed  upon  him  by  the  crown"  of 
establishing  courts  of  justiw,  provision  therefor  being  left  for 
legislative  enactment.*  From  this  time  onward  for  more  than 
twenty  yeai-s  the  judicial  system  of  Pennsylvania  %va«  in  a 
most  unsettled  condition.  Act  after  act  was  passed  by  the 
legislature  only  to  be  eventually  repeuled  by  the  crown.' 

By  the  first  statute  of  the  period  the  county  court  was  given 
civil  and  criminal  jurisdiction  as  before,  three  justices  consti- 
tuting a  quorum  ;  but  this  was  n;|H?al«l  in  council,  1705.* 
One  year  later,  by  an  ordinance  of  Deputy-Governor  Evans, 
the  jurisdiction  of  the  existing  court  was  divided  between 
two  diHerent  tributials;  civil  causes  being  transferred  to  the 


■  C^rUr  and  Lami,  2'23, 129, 178,  184.  lu  I68t  jurUdictioa  in  cases  relat- 
ing to  titles  wns  taken  Hwny ;  but  it  was  restored  in  the  rollowing  year:  Lewis, 
CaurU  of  Pa.,  145;  Charier  and  Law,  168,  178. 

*  Charier  niid  Law*,  131,  205. 

'  For  claiiiiH  umlur  ten  pounds:  Charter  and  Laat,  167,  184,  214,  22o. 
♦Gordon,  HiM.  of  Pa.,  120-22. 

'See  the  charter  of  March  4,  168 1/2:  Charter  and  Laxm,  83;  Poore, 
Charier t,  II,  1509  ff. 

•  For  text  of  the  first "  Frame  of  Government,"  see  Charter  and  Lawi,  91-99 ; 
Pa.  CbL  lite.,  I,  pp.  ixi-X3tti;  for  that  of  1683 :  Charier  and  Law,  155-61 ; 
Pa.  OU.  Bee.,  I,  pp.  xxxiv-xl ;  and  for  the  charter  of  Privileges,  1701 :  Pooro, 
Charier*,  II,  153<>-1540;  Proud,  HUl.  of  Pa.,  I,  413-50. 

^By  the  charter  a  duplitnte  of  laws  was  to  be  Mibmilted  to  the  privj 
council,  within  live  years  after  parage;  and  if  not  expressly  disallowed 
within  six  months  thereafter,  they  were  to  remain  in  force.  Henoa 
statutes  sometime*  remained  in  operation  several  years  before  repeal  by 
the  council :  Charter  and  Lava,  84-6. 

'ActofOcl.28,1701;  repealed  Feb.  7, 1705 :  CbuHXaiM, 311-19;  Gordon, 
flirt,  of  Pa.,  141. 
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"county  court  of  common  pleas;"  and  the  criminal  actions, 
to  the  "court  of  general  quarter  sessions  of  the  peace."' 
Both  were  held  quarterly  at  the  same  place  by  any  three  jus- 
tices ;  and  from  their  judgments  appeal  lay  to  the  supreme 
court  consisting  of  three  judges  commissioned  by  the  governor. 

After  tlie  passage  and  repeal  of  several  adtlitional  acts,* 
finally,  in  1722,  a  law  was  enacted  by  which  the  judicial 
system  was  given  the  form  which  it  retained,  with  slight 
modification,  througliout  the  provincial  era.^  The  two  courts 
already  named  continued  to  exist,  but  the  common  pleas  were 
DOW  to  be  held,  not  by  any  three  justices  indifferently;  but 
by  judges  specially  commissioned  by  the  governor.  In  prac- 
tice, however,  until  1759,  certain  of  the  county  justices  of  the 
peace  were  usually  apiwinteil  ;*  but  in  that  year  justices  of 
the  quarter  sessions  were  prohibited  from  hearing  common 
pleas,  which  were  transferred  to  a  court  composed  of  five 
judges  commissioned  by  the  governor.' 

Previous  to  1722  the  court  of  common  pleas  possessed 
equity  jurisdiction ;  this  was  now  discontinued.'  By  an  act 
of  1713  the  quarter  sessions  were  empowered  to  sit  as  a 
court  of  orphans  with  jurisdiction  in  all  questions  of  admin- 
istration and  guanlianship  ;^  and  this  function  seems  to  have 
been  retained  until  1759,  when  it  was  transferred  to  the 
common  pleus,^ 


>  Cburt  Lawt,  319-23  ( 1706). 

'  Court  Laws,  323  ff. 

'Court  Laum,  387-94;  niodifications,  Ib^  395  ff.  (1727),  407  ff.  (1767). 
However,  in  1731,  the  act  of  1727  was  repealed;  but  in  the  same  year 
that  of  1722  was  restored  bv  the  assembly:  Jb^  403,  404  f. 

'Gordon,  UiU.  of  Pa^  646-«,  651-2,  121,  141.  For  many  interesting 
details,  taken  from  original  documents,  relating  to  primitive  trials  and 
forms  of  punishment,  see  Watson,  Annul*  of  Philaddphia,  I,  29S  ff. 

^  While,  Judiciary  of  AtUghany  County,  143;  Court  Laut,  406-C. 

'Gordon,  UiaL  of  Pa^  547.  But  the  equity  jurisdiction  of  the  inferior 
courts  had  long  been  unpopular:  Lewis,  Om-ltof  Pa.,  140-7. 

'  Cburl  Lam,  346. 

•  Cburt  Law$,  406;  White,  Judiciary  of  AUeghany  County,  143-4. 
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Indiah  COUBT8. 

During  the  early  peritxl  a  special  procedure  waff  devised 
by  the  assembly  for  the  trial  of  causes  between  white  men 
and  Indians,  Questions  of  daraage,  trespass,  or  personal 
injury  were  to  be  decided  by  "  Six  of  the  freemen  of  ye  same 
county  where  the  Abuse  was  Committed,  and  six  of  the  Indians 
that  are  Nearest  to  that  place."  The  "  king  to  whom  such 
Indians  doth  belong  "  was  to  receive  notice,  that  he  may  be 
present  to  see  justice  done.  If  the  Indians  should  refuse  to 
submit  to  trial,  the  county  court  was  to  act.' 


(c). — General  Civil  Administration. 

If  we  now  pass  from  the  examination  of  the  constitution  of 
the  court  to  a  consideration  of  its  general  functions,  we  shall 
at  once  bi'gin  to  apj)reciate  the  real  importance  of  the  county 
organism.  In  the  first  place,  in  the  absence  of  township  t 
government,  it  is  noticeable  that  the  appointing  and  sujier- 
visiug  power  of  the  court  is  very  great.'  To  it  belongs  the 
construction  aud  repair  of  highways  and  bridges ; '  and  for 
this  purjK»se  it  may  appoint  at  lea.st  three  "  overseers,"  who 
are  empowered  within  their  "resj)ective  limits"  to  summon 
the  inhabitants  "to  come  in  and  work,"  under  penalty  of 
twenty  shillings   for  refusal.*     Later   the  jusdoes  are  em- 


'  Charier  and  Lma,  130  (March  1683).  Compare  ihis  procedure  with 
that  of  the  Indian  courts  of  early  Massachusetts,  already  mentioned. 

The  character  of  the  procedure  in  trials  before  the  early  county  courts  ia 
disctused  in  an  interesting  manner  by  Lewis,  Cburls  of  Pa.,  145  ff. 

'  After  the  division  of  the  court  into  two  tribunals,  the  general  businese 
fell  to  the  quarter  sessions. 

'The  "king's  highways  or  public  roads,"  however,  were  laid  out  by  the 
governor  and  council :  Frame  of  Government,  1682,  in  Charter  and  Lam*, 
95,  157,  285;  Ad»  of  the  Atuiembly  0/  the  Protmee,  I,  9;  Fii.  Cot.  Ree.,  I, 
466-7;  III,  105,244. 

« Act  of  March  10,  1683 :  Charter  and  Lata,  136. 
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powered  to  divide  the  coimty  into  "precincts"  and  appoint, 
aiuiiially,  an  "overseer  of  liigliways"  for  each.' 

For  the  laying  out  of  private  roads  or  cartways,  connecting 
with  the  public  thoroughfares,  the  court,  on  "  complaint  of 
the  iiilialiitaiits,"  may  a|ijMjint  six  "housekeepers"  of  the 
iieigliborliood  to  "  view  the  plaw,"  and  sliould  they  find  the 
demand  justified,  any  four  of  the  viewera  are  authorized  to 
hiy  out  the  road  and  rcjiort  their  action  to  the  court.' 

By  the  latter,  likewise,  are  laid  out  cartways  leading  to 
landing-places;'  and  though  the  right  to  locate  ferries  belongs 
to  the  as.sembly,  the  construction  and  tiie  assessment  of  the 
rates  therefor  are  entrusted  to  the  county  court.' 

By  the  same  authority  are  appointed  the  viewers  of  pipe- 
staves  intended  for  transfwrtation  ;*  viewers  of  bread  in 
market  towns;'  the  tin-ee  appraisers  of  property  condemned 
on  execution;'  public  packers  for  the  in8|)eetion  of  meat 
designed  for  exiwrtation;'  viewers  of  fences;'  and  "beadles" 
in  cerlaiii  towns  to  execute  the  laws  against  cattle  running 
at  large.'" 

The  court  also  exercises  jurisiliction  in  controversies  between 
master  and  servant,  assessing  damage  in  case  of  runaways,  by 
extension  of  the  time  of  service  or  otherwise."  Persons  serving 
without  indenture,  if  over  seveuteeu  "  years  of  age,  are  required 


'  Act  of  1700:  AdK  of  the  Ar<Mmhly  of  the  Province,  I,  10-1 1. 
'  Act  of  1699 :  Charia-  and  Laws,  285-C. 

•  CharUr  and  Ixim,  1.39,  208. 

•  Charter  and  Zxiim,  137,  186,  236. 
'  Charter  aiul  Lam,  133,  20(5,  283. 

•  Chitrler  and  Lavm,  135,  230. 

^  Charter!  and  Lam,  172,  215,  228 ;  Atin  of  the  Amembli/  of  the  Province,  I,  5. 
'  Charter  and  Latet,  239-40. 

•  Charter  and  Lane,  179,  207. 

*' Charter  and  Latm,  187,  234.  There  was  also  a  "county  ranger"  to  look 
after  stallions  and  other  animals:  lb.,  186,  219,  283.  The  private  marks 
or  brands  of  cattle  were  registered  by  the  court:  Lewis,  Courts  of  Pa.,  145. 

"  Charter  and  Lam,  166,  213,  etc. 

"Made  sLxteen  in  1693:  Cliarter  and  Lawt,  237. 
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to  serve  five  years ;  if  below  that  age,  the  legal  term  extended 

until  tniijority ;  aixl  it  is  providal  that  every  master  or  mistress, 
within  three  months  after  the  arrival  of  sucli  servants,  sliall 
bring  thorn  before  tlie  county  aiurt,  and  "  then  and  there  oblige 
themselves  to  pay  nnto  cvlmt  servant  at  tlie  expinitiou  of  their 
time  one  new  sute  of  apparell,  ten  bushels  of  wiieat  or  i'ourteen 
bushels  of  Indian  corn,  one  ax,  two  ht)wes  one  broad  and 
another  narrow,  and  a  discharge  from  their  service.'" 

The  regulation  of  liouses  of  entertainment  gave  the  legislature 
a  great  deal  of  trouble  during  tlie  colonial  period.  Keejiers 
of  ordinaries  were  licensed  by  the  governor,  and  none  could 
receive  a  license  save  those  recommended  by  the  justices  of  the 
resjK'ctive  counties.'  The  early  provisions  touching  the  matter 
are  very  minute  and  sulKcicntly  aUsurd. 

"No  keeper  of  such  ordinary,"  runs  a  statute  of  1684, 
"  shall  demand  above  seven  {)ence  half  penny  per  meal  by 
the  head  ;  which  meal  shall  consist  of  beefe,  pork  or  such  like 
produce  of  the  country;  with  small  beer;  and  if  a  footman 
he  shall  not  demand  aljove  two  i>ence  a  night  for  his  bed,  and 
if  a  horseman,  nothing ;  hee  having  six  pence  a  day  for  his 
horses  hay  or  grass."  Violation  of  any  of  these  rules  was  to 
be  piniishctl  by  a  fine  of  five  shillings ;  and  if  the  house  was 
disorderly  it  could  be  closed  by  the  justicea.' 

The  county  court  was  also  the  medium  of  eommuulcation 
between  the  colonial  authority  and  the  people. 

(cZ). — Fiscal  AdiiiinutralUm. 

The  county  was  the  constitutional  area  for  the  levy  lx>th  of 
the  "county  rate"  and  the  "  public  charge."' 

By  the  "great  law"  of  1682  it  was  provided  that  no  public 


'  Act  of  1683 :  Charter  and  Latot,  153. 
of  Bervanta:  lb.,  170. 

'  Charter  and  Lair*,  iSG-T  (1699.) 
'  ChaHtr  and  Lava,  172-3,  139,  195. 
'Called  alao  the  "country  rate." 
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tax  should  continue  for  more  than  one  year.'     Consequently 
provision  for  eacli  levy  waa  raade  by  special  enactment. 

Various  methods  of  assessment  and  collection  were  succes- 
sively ado|)ted.  In  1683  the  assembly  provided  that  the  tax 
should  be  laid,  one  half  upon  lands  and  one  half  upon  polls, 
males  between  sixteen  and  sixty  years  of  age  being  liable;  and 
non-resident  land  owners  j>aying  one  half  mure  than  residents. 
The  quota  of  each  county  was  to  be  "  made  up  in  open  a»urt  by 
the  respective  magistrates  thereof,"  who  were  empowered  to 
assess  the  same  on  the  county  "  according  to  proportion."* 

The  levy  of  1693'  is  to  consist  of  one  penny  in  the  pound 
clear  value  on  land  and  olher  realty,  and  a  poll-tax  of  six 
shillings  on  all  freemen  who  have  been  out  of  servitude  for 
six  months,  if  not  worth  one  hundred  pounds  nor  otherwise, 
rated  by  the  act.  Provided,  however,  that  "no  person  or  per- 
sons shall  be  taxed  .  .  .  who  have  a  great  charge  of  children 
and  become  indigent  in  the  world  and  are  so  far  in  debt,  that 
the  dear  value  of  their  real  and  jiersonal  estate  docs  not  amount 
to  thirty  pounds."  Such  were  the  usual  provisions  for  the 
public  levy  during  the  early  periml. 

The  mmle  of  assessment  prescrilx^tl  by  this  act  is  characteristic. 
The  members  of  the  assembly,  or  any  two  of  them,  for  each 
county  are  to  call  to  their  assistance  three  of  the  justices  or 
other  sulwtantial  freeholders,  meeting  in  such  places  in  the 
county  as  they  may  see  fit,  to  act  as  a  board  of  assessment. 
Warrants  are  then  to  be  issued  by  some  justice  of  the  peace 
to  the  various  constables  directing  them  to  bring  before  the 
assessors  lists  of  taxable  persons  and  estates.  When  the  assess- 
ment is  complete,  collectors  are  apjwinted  by  the  assessors,  and 
all  moneys  collected  by  them  are  to  be  paid  into  the  hands  of 
the  treasurer  designated  by  the  governor. 

The  tax  of  1 696  is  to  be  assessed  in  a  similar  way  by  mem- 


'  Charter  and  Lata,  123,  203,  221. 
'  Charter  and  Lava,  146-7. 
*  Charier  caui  Lawt,  221  S, 
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bers  of  the  assembly  and  four  justices  or  freeholders;  and  it 
is  to  be  collected  by  the  sheriff  or  such  other  {ktsoiis  as  the 
assessors  sliall  appoint.  The  money  when  collected  is  to  be 
paid  "  unto  James  Fox  of  Philadelphia,  merchant."  The 
receiver  is  to  render  account  to  the  governor  and  council,  and 
the  latter  to  the  assembly.' 

An  inijwrtaut  change  in  the  constitution  of  the  board  of 
assessors  was  made  in  1699.  It  was  now  to  consist  of  three 
or  more  justices  in  each  county  assisted  by  four  or  more  sub- 
stantial freeliolders — thus  becoming  entirely  local  in  character.' 

The  Cochtt  Rate. 

Of  still  greater  historical  interest  is  the  method  of  levying 
and  assessing  the  county  rate.  The  genesis  of  the  remarkable 
system  which  prevailed  throughout  the  provincial  perio<l  may 
be  found  in  the  acts  of  1693  and  1696.  The  preamlile  of  the 
latter  declares  that^ — "  Whereas  there  is  a  continual  iKxaision 
for  a  Publick  stock  to  Defray  the  necessary  charge  in  each 
County,  for  the  support  of  the  poor,  building  or  repairing 
of  prisons,  paying  for  salaries  belonging  to  the  Council  & 
Assembly,  paying  for  wolfs  heads,  The  Judges  expenses,  and 
all  just  Debts,  with  many  other  necessary  charges," — there- 
fore it  is  enacted  that  the  justices  in  quarter  sessions,  assisted 
by  tlic  gnind  jury'  and  three  assessors,  are  to  "calculate  the 
public  charge  of  the  county  "  and  allow  all  just  debts,  dues, 
and  accounts.  The  act  further  provides  that  six  county 
assessors  are  to  be  chosen  annually  from  tlie  "  substantial 
freeholders  "  by  the  freemen  when  a8semble<l  for  the  election 
of  represent ativea,  return  thereof  to  be  made  by  the  sheriff  to 


'  ChaHer  and  Laurg,  253  ff. 

•  Charter  and  /^iM,  280  ff. 

•In  the  acl  of  1693  it  is  provided  that  "the  Grand  Jury  shall  present 
any  sum  necessary  to  be  rained  either  for  the  paying  any  publicli  debt  or 
other  occasion  for  the  publick  utility  of  the  county:"  Charter  and  Lavit, 
SSSff*. 
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the  coanty  clerk,  who  in  turn  ia  to  report  the  same  to  the 

court  at  its  next  session.  The  constables  witliin  their  various 
"  limits,"  under  a  justice's  warrant,  are  required  to  bring  in 
the  lists  of  taxable  persons  and  estates.  The  collectors  are 
nominated  by  the  assessors ;  and  the  money  is  paid  into  the 
hands  of  a  comity  treasurer,  ajipointed  by  tfie  same  Ixxly,  who 
is  required  to  render  account  annually  in  open  court  before 
the  justices  and  such  others  as  are  "  willing  to  be  present." 

The  tax  as  usual  for  both  public  and  county  rates,  is  to 
consist  of  one  penny  in  the  pound  and  six  shillings  on  the 
poll,  with  exemptions  similar  to  those  already  cited.'  In 
Pennsylvania,  as  elsewhere  during  the  early  periixl,  taxes 
were  payable  in  protluce.' 

In  1724/5  appeared  an  elaborate  statute  by  which  the  fiscal 
machinery  of  the  county  was  still  further  develope*!  on  the 
lines  already  traced  in  the  act  of  1696.'  The  second  article 
provides  tliat,  in  the  meeting  for  the  choice  of  assemblymen, 
coroners,  and  sheriffs,  there  shall  be  elected  three  "commis- 
sioners" and  six  "assessors."  The  commissioners  are  the 
higher  authority,  performing  the  functions  hitherto  discharged 
by  the  quarter  sessions.  The  assessors  and  commissioners 
art!  to  liold  a  joint  meeting  antuialiy  "  to  adculate  tlje  public 
debts  and  charges."  Precepts  are  then  issued  by  the  latter 
directed  to  the  constables  of  the  several  townships  wimmanding 
them  to  bring  lists  of  all  polls  and  property  subject  to  taxation 
to  the  assessors,  who  are  then  to  fix  the  rate.  Furthermore 
the  assessors  are  required  to  divide  the  county  into  districts 
and  to  appoint  a  collector  for  each.  Any  "agrie%'ed"  jierson 
may  appeal  to  the  commissioners,  sitting  as  a  board  of  equaliza- 
tion, the  corrected  retnrns  to  Iw  delivered  to  the  county  treasurer, 
who  is  appointed  by  the  commissioners  and  assessors.  The 
commissioners  are  authorized  to  fine  either  the  treasurer  or 


'  Charter  and  Jxnw,  25G  ff. 

'  Charter  and  Law;  256,  259,  282,  etc 

»8ee  Ati*  of  the  Auembly  of  the  Provinee,  1, 131-138,  for  the  text. 


The  Pennsylvania  Coimty. 


383 


for  neglect  of  duty ;  and  they,  in  turn  are  accountable 
to  the  quarter  sessions — all  fines  aceruing  to  be  "adde<l  to  the 
stock  of  the  respective  counties." 

A  supplementary  act  was  passed  in  1732,  providing  that 
commissioners  shall  not  serve  more  than  three  j'ears  at  one 
time,  and  that  their  accounts,  as  well  as  those  of  the  treasurer 
and  assessors,  shall  be  submitted  annually  to  the  justii'cs  and 
the  grand  jury.  The  third  article  contains  the  curious  pro- 
vision "  that  the  grand  juries,  the  enmmissioners  and  assessors, 
with  the  coneurreuce  of  the  justices  .  .  .  shall  be  the  sole 
judges  where  any  bridge  shall  be  built;"  and  the  same  com- 
plex body,  except  the  grand  jury,  is  to  let  all  contracts  for 
the  construction  and  repair  of  such  works.' 

No  further  change  of  importance  was  made  until  1779,  when 
two  assistant  assessors  for  each  townsht|t  are  to  be  apjwinted 
by  the  board,  composed  jis  before  of  the  three  commissioners 
and  the  six  assessors.  These  are  to  perform  the  duties  thus 
far  discharged  by  the  constable  in  taking  the  lists  of  taxable 
persons  and  estates. 

At  (he  same  time  it  was  enacted  that  a  county  assessor 
with  the  two  assistants  should  make  the  assessment  for  each 
district,  instead  of  the  whole  board  acting  for  the  entire  c<innty. 
Alrejuly  in  172-1/5  the  ottice  of  clerk  of  the  commissioners — 
the  jjrototype  of  the  modern  county  clerk — had  been  creatctl.' 

(e). — Self-0i3vemment  of  Die  County. 

In  almost  every  important  respect  the  county  organization 
of  Pennsylvania  is  without  a  parallel  during  the  colonial  era. 
Nowhere  else  is  there  so  clejir  a  model  for  tlie  inde|K!ndent 
county  system  siiiw  devclo[ied  iu  the  western  states.  Already 
in  the  fiscal  and  judicial  departments  we  have  found  abundant 
evidences  of  this  fact ;  but  it  becomes  still  more  apparent  when 


^AeUqfthe  Astfmbly  of  the  Provinee,  I,  173-4. 
^  Act*  of  the  Aarmbly  of  the  Prorinet,  I,  134,  137. 
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we  consider  the  remarkable  extent  to  which  popular  election 

ill  the  choire  of  officers  prevailed. 
^  Jn  the  first  place,  the  county  was  the  unit  of  representation, 
memljers  of  both  council'  and  assembly  being  c.ho.sen  by  ballot 
in  a  getieral  meeting  of  the  tax-paying  freemen  in  the  "  most 
coiiveniont"  place  of  the  county^  before  the  sheritf  as  return- 
ing officer;*  and  in  the  same  assembly  and  in  the  same  way, 
as  already  seen,  were  elcctt»d  at  a  later  time  the  wjunty  com- 
missioners and  the  assessors.  Furthermore,  during  the  early 
period,  the  freemen  "  iu  the  county  court"  '  or  iu  the  general 
assembly  were  authorized  to  choose  a  "double  number  of  per- 
sons to  serve  for  sheriffs,  justices  of  the  peace,  and  coroners,"  out 
of  which  "  resi>ective  elections  and  presentments"  the  governor 
was  to  commission  the  proper  number.  Subsequently  the  people 
lost  the  right  of  nominating  justices ;  but  at  au  early  day  it  was 
eimctwl  that  coroners  and  sheriffs  should  be  nominated  in  the 
general  county  meeting  for  choice  of  representatives."  On  the 
other  hand  the  clerks  and  prothonotaries  of  the  county  courts 
were  appointed  cither  by  the  governor  or  the  justices;'  and  by 
the  latter  also  were  nominated  the  recorders  of  deeds,  created 
by  the  act  of  1715.' 


'  In  the  early  period. 

•So  in  "Frame"  of  1683:  CharUr  and  Lmn,  166. 

•Act  of  Satlement,  1683;  "Frame"  of  1683:  Charier  and  Lam,  124-6, 
166,  169;  Hildreth,  II,  344;  Lodge,  Short  Uitt.,  231.  In  1701  each  county 
wag  to  return  4,  anj  in  1705,  8  nflsemblrmen:  Ae!t  of  iht  Auemblj/  of  tka 
Provhite,  I,  3fi;  Gonion,  Hi$t.  of  Pa,,  121. 

*So  in  "  Frame"  of  1682:  Charier  and  Laws,  07. 

'Sec  the  Acts  of  1705,  1717, 1724-5:  Act»  of  Ok  Amanbly  of  the  Prorlnee,  I, 
65-7,  83-4,  131-8.  Eight  representative  diBtricts  are  mentioned  in  the  act 
of  1745-6 :  Acls  of  the  Aaiembli/  of  the  Province,  1, 201-4 ;  but  it  does  not  appear 
that  each  district  had  a  polling  place. 

*In  1701  a  clerk  of  the  peace  for  each  county  was  nominated  by  the 
governor  from  a  triple  number  returned  by  the  justices;  in  1706  the  clerlca 
were  to  be  chosen  by  the  respective  courts;  but  in  1767  those  of  the  lower 
tribunals  were  to  be  appointed  by  the  governor.  See  Gordon,  HUt,  (^  Pa., 
121,  142,  648,  552. 

^AeUo/theAuemblyqflhtProvineel,1S-S0;  amended,  1775 :  ift., 1, 520-522. 
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The  reappearance  of  these  democratic  assemblies  for  the 
choice  of  county  officers  is  something  unique.  In  them  we 
behold  a  revival  of  the  folkmoot  of  the  primitive  shire  in  a 
form  more  complete  than  has  existed  anywhere  else  since  the 
days  of  the  Heptarchy.  Only  the  ancient  power  of  declaring 
folcriht  is  lacking ;  and  this  belongs  to  the  justices  iu  quarter 
sessions. 

PBOIOTTrPE  OF  THE  CoUUTY-PltBCINCT  AlTD  ToWMBHl*- 

CocirrY  Systems. 

That  the  county  organism  of  Pennsylvania  for  more  than 
three-quarters  of  a  cenlury  of  the  proprietary  rule,  aiford-s  the 
nearest  approximatirm  during  the  colonial  period  to  the  inde- 
pendent county  or  county-precinct  system,  so  well  known  at 
the  present  hour,  there  can  be  little  question. 

On  the  other  ham  I  it  is  sciircely  less  interesting  to  know 
that  during  the  later  portion  of  that  era,  there  was  gradually 
developed  a  practice  of  co-operation  in  the  administration 
of  local  affairs,  which  constitutes  the  direct  model  tor  that 
lower  type  of  mixed  township-county  organization,  now  exist- 
ing in  an  important  grou[)  of  western  states.' 

Thus  in  each  township  and  Iwraugh  two  overseers  of  the 
poor  were  annually  afipointed  by  the  magistrates.  They  were 
declare*!  a  "  body  jiolitic,"  and,  with  the  approval  of  two  justices 
of  the  jieaoe,  they  could  levy  taxes  to  l>e  expended  in  providing 
for  persons  requiring  relief.  Their  accounts  were  audited  by 
"  three  freeholders  "  chosen  for  the  purpose.' 

In  like  manner,  by  an  act  of  1772,  each  town  was  allowed 
to  choose  one  or  two  "supervisors"  of  highways  who  could  lay 
a  road  tax,  when  necessary,  "  not  exceeding  nine  pence  in  the 


'See  Chap.  IV,  alwre. 

'  Law  of  1771  :  Acl»  of  At  Amembly  of  the  Provinee,  I,  404-14;  Oordon, 
fli<<.  of  Pa.,  562;  Gould,  Local  Oovemmenl,  30.     In  sn  act  of  1718  "over- 
Men  of  the  poor  of  the  proper  township  or  district"  are  mentioned:  Adg  of 
the  Aaanbiy  of  Ote  Promnee,  I,  96. 
25 
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pound,"  for  opening  and  repairing  the  public  roads  and  high- 
ways within  their  jurisdiction  ; '  and,  in  addition,  they  pos- 
sessed the  usual  powers  of  such  officers.* 

But  of  more  historical  interest  was  the  participation  of  the 
town  in  the  election  procedure.  As  early  as  1746  an  act  pro- 
vides that  each  township,  under  direction  of  the  constable  or 
overseer  of  the  jxior  and  two  freemen,  shall  ballot  for  an 
"  ins|)ector  of  eleclions."  The  names  of  those  nominated  are 
then  to  be  returned  by  the  constable  or  overseer  to  the  "  sheriff 
or  other  judge  of  election,"  who,  in  tin-  presence  of  four  free- 
holders iif  the  ecninty,  shall  place  "all  the  names  of  the  persons 
returned  for  each  district,  wrote  on  several  pieces  of  paper,  .  .  . 
into  a  separate  box  ;"and  in  the  presence  of  the  same  freeholders, 
an  "indiiferent  person"  is  then  to  draw  a  name  from  each 
box,  those  whose  names  are  dniwn  to  constitute  the  board  of 
inspectors  i'or  the  year.'  But  a  more  elaborate  statute  appeared 
in  1766.  The  inspector  is  now  to  be  chosen  directly  in  each 
township  by  those  entitled  to  vote  for  assemblymen ;  the 
clumsy  double  procedure  by  nomination  and  lot  being  thus 
dispensed  with.  The  insj>ectors  are  to  constitute  a  board  for 
the  county  and  are  required  to  swesir  that  they  will  attend 
"the  ensuing  election,  during  the  continuance  thereof,  and 
will  truly  and  faithfully  assist  the  sheriff',  coroner,  or  other 
judges  of  election,  Ut  prevent  all  frauds  and  deceits  whatso- 
ever." They  are  to  receive  the  votes,  each  of  his  resj)ective 
district;  and  for  their  assistance,  the  sheritT  is  requiretl  to 
appoint  two  "clerks"  whose  duty  consists  iu  recording  the 
name  and  township  or  ward  of  each  elector,  and  the  number 
of  votes  receivetl  by  each  candidate.  Finally,  before  the  elec- 
tion Ix^ins,  the  sherilf  or  his  representative  calls  to  his  aid 


'  The  tax  before  collection,  to  be  "  kllowed  "  by  two  jiuticei. 

*  Aeia  of  Amembly  of  Iht  Prminee,  I,  444-49. 

*  Aeig  of  One  Amembly  of  the  Provinet,  I,  201-2.  Some  provisions  of  the  act 
mre  ambiguous;  but  the  interpretation  given  in  the  text  seems  to  be  cor- 
roborated by  the  act  of  176U. 
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four  respectable  freeholders  or  "assistant-judges;"  and  the 
latter  are  requireil  to  take  the  same  oath  and  discharge  the 
same  duties  as  the  inspectors.'  It  is  jierhaps  needless  to  add 
that  in  this  somewhat  complicated  procedure  may  be  found, 
if  not  the  genesis,  at  least  a  very  early  example,  of  the  func- 
tions of  our  well  known  precinct  and  township  ofiBcers — the 
judges  and  clerks  of  election. 

The  history  of  local  institutions  in  the  midcilc  colonies  is 
intrinsically  interesting;  but  that  interest  is  greatly  enhanced 
when  we  anticipate  the  profound  influence  which  those  institu- 
tions were  about  to  exert  upon  the  political  organisms  of  the 
Northwest  Territory  and  the  states  beyond  the  Mississippi  and 
the  Missouri.  To  New  York  first  and  next  to  Pennsylvania 
belongs  the  honor  of  predetermining  the  character  of  local 
government  in  the  West.  But  if,  as  we  have  seen,*  New  York 
was  first  to  return  to  the  ancient  practice  of  township  repre- 
sentation in  the  county  court,  it  was  in  Pennsylvania  that  the 
capabilities  of  the  independent  county  were  first  tested.  Here 
the  principle  of  election  to  county  oiBces  was  carried  farther 
than  it  was  ever  carried  before,  even  in  early  England.  New 
York  is  the  parent  of  the  supervisor  system ;  but,  with  this 
exception,  her  ct)lunial  county  government  was  nearly  as 
dependent  upon  ttie  central  authority  as  was  that  of  Virginia. 
On  the  other  hand,  Pennsylvania  is  the  originator  of  the 
commissioner  system,  wliicli  though  centralized  still  rests 
upon  the  republican  foundation  of  popular  election  and  local 
representation. 


'  Aett  oj  the  Auembly  of  the  Provinte,  I,  323-27. 
'Chap.  Ill,  IV,  and  Chap.  lY,  above. 


Cf.  Chap.  V,  rv,  (e). 


CHAPTER  IX. 

RISE  OF  THE  COUNTY  IN  VIRGINIA  AND 
THE  SOUTH.i 

I. — Origin  and  Characteb. 

The  Virginia  county  has  received  far  more  attention  from 
writers  than  the  similar  institution  elsewhere  in  the  colonies; 
and  indeed  for  several  reasons  its  history  is  unlisually  important 
an<l  attractive.  Thus  its  constitution  was  closely  modelled  upoa 
'  that  of  the  contemporary  Euglish  shire ;  it  was  the  organism 
by  which  all  the  more  important  functions  of  local  govern- 
ment were  discharged ;  it  furnished  a  pattern  for  the  other 
Boutht'rn  colonies ;  and  it  has  exerted  a  wide  influence  in  the 
newer  states  and  territories  of  the  southwest  Moreover  the 
Old  Dominion,  in  [Kipulatiou,  wealth,  and  social  prestige,  held 
a  foremost  place  among  tlie  Euglisli  provinces. 

But  it  is  easy  institutionally  to  exaggerate  the  importance 


'  My  principal  aulhorities  are  Hening,  Slatuia  of  Large,  13  vols. ;  Palmer 
and  McIW»  Calendar  of  Virginia  SlaU  Paprrt ;  An  Acemml  of  Virginia,  in 
1  Mom.  Hitt.  OolUetioru,  V ;  Jefferaon,  Nola  on  Virgiiua;  Beverley,  Hittary 
of  Virginia;  Proceedingt  of  The  First  Aitanbty  of  Virginia,  1619,  in  Ool.  Ret. 
of  Va.,  Richmond,  1874;  Stith,  HitL  of  Virginia  ;  Lava  Diuine,  Morall,  and 
Mariiail,  in  Force's  IVaett,  III;  Neill,  Virginia  Oarolorum;  Burnaby,  Travel*, 
16  ff. 

I  am  much  indebted  to  Mr.  Ingle's  Looal  Intliiutiimt  of  Virginia:  J.  H,  U, 
&udle»,  III,  »nd  to  Dr.  Channing'ii  Town  and  County  Qovemment:  J.  H.  U. 
Sludia,  II.  The  histories  of  Burk,  Hildrelh,  Campbell,  Lodge,  and  Doyle 
hare  also  afforded  some  assistance.  For  historical  sketches  of  the  Tarions 
counties,  see  Howe's  Hitl.  OoUtctioni  (^  Virginia. 
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of  all  these  considerations.  The  Virginia  county  was  not  80' 
independent  as  that  of  Pennsylvania  ;  for,  on  the  one  hand,  it 
was  less  democratic  in  the  choice  of  officers;  and,  on  the  other, 
the  functions  of  local  government  were  to  some  extent  shared 
with  the  parish  from  the  beginning.  Again,  while  it  may 
have  been  the  most  complete  realization  in  tliis  country  of  the 
parent  institution,  still  it  possessed  varinus  unique  features; 
and  besides,  the  county  organization  of  Pennsylvania,  New 
York,  or  even  of  Massachusetts,  retained  the  broad  outlines  of 
the  English  model.  In  addition  to  all  this,  it  is  beyond  ques- 
tion, that  the  two  systems  of  county  government  now  existing 
in  the  northwestern  states,  were  suggested,  not  so  much  by  that 
of  the  South  as  by  those  of  the  Middle  Provinces ;  though, 
in  no  section,  did  the  people  ever  become  entirely  unfamiliar 
with  the  general  conception  of  county  organization. 

Nevertheless  the  V^irginia  county  funiishes  a  most  interest- 
ing and  profitable  study ;  in  fact,  scarcely  from  any  other 
single  point  of  view  can  so  satisfactory  an  insight  into  the 
every-day  life  of  the  people  be  obtained. 

The  institution  was  a  natural  growtli.  The  followers  of 
Smith,  like  those  of  Bradford  or  Winthrop,  settlal  of  necessity 
in  village  communities.  For  a  time  the  **  city  "  promised  to 
be  the  counterjiart  of  the  northern  "  town."  But  a  number 
of  causes,  chiefly  economic,  determined  a  different  develop- 
ment. The  customs  of  entail  and  primogeniture,  the  rise  of 
negro  slavery,  the  numerous  watercourses,  and  the  predilection 
for  large  estates  on  the  part  of  the  principal  settlers,  all  these 
oombine<l  to  produce  plantation,  rather  than  village  life. 

Within  a  very  few  years  from  the  original  occupation,  the 
rudimentary  cities  had  begun  to  decay — to  dissolve  or  expand 
into  the  county.'  At  first  "hundred,"  "plantation,"  or  "guift" 
was  the  name  given  to  the  territorial  unit.  Not  until  1634 
was  the  colony  divided  into  "shires,"  eight  in  number,  to  be 


'  This  point  is  brought  out  by  Ingle,  Loeal  Intiiiutioni  of  Vo.,  81. 


390       Rise,  of  the  Cownty  in  Virginia  and  the  South. 

"governed  as  the  sbires  in  England."'  Soon  after,  in  the 
records,  the  term  "county  "  supersedes  the  more  ancient  name.* 
The  number  of  coiintiea  was  gradually  increased,  until  in 
1680  there  were  twenty;*  in  1705,  twenty-nine;*  and  in  1781, 
seventy-four.' 

We  now  proceed,  without  further  preface,  to  examine  the 
county  constitution,  adopting  much  the  same  arrangement  as 
hitherto. 

II. — Evolution  of  the  County  Court. 

(a) — Development  of  the  Organization. 

The  growth  of  the  local  judiciarj'  extends  over  a  number  of 
years  before  the  system  reaches  its  permanent  form.  During 
the  early  period,  the  only  tribunal  which  existed  in  the  pro- 
vince was  that  of  the  governor  and  council  at  Jamestown. 
This'tMurt  at  first  was  held  quarterly,"  but  later  the  sessions 
were  reduced  to  three,'  and  then  two,*  each  year;  and  on 
account  of  the  inconsistency  of  retaining  the  old  name,  it  was 
ordered  by  t lie  assembly  in  1661/2  that  they  be  called  "general 
courts."  * 

In  1624  courts  "to  be  kept  once  a  month  in  the  corpora- 
tions of  Charles  City  and  Elizabeth  City  "  were  erected.'"  These, 
like  the  inferior  tribunals  of  1636  in  Massachusetts,  were  the 


» Hening,  I,  224. 

'  In  minutes  or  the  Assembly  for  1639/40;  btil  these  are  a  summarf  made 
in|tbe  following  century :  Hening,  I,  224,  note,  228.  The  term  is  next  used  in 
1642/3:  Hening,  I,  23S  f. 

'As  appears  from  a  list  of  counties,  where  towns  and  store-houses  are  to  be 
estahlisheil :  Henini;,  11,472-3. 

♦  Beverley,  Hut.  of  Ka.,  192. 

'Jefferson,  Sola  on  Va.,  125-6,  148. 

•Hening,  1,  !45,  note,  174,  187,  270. 

'Hening,  1,624  {1658/9). 

•Hening,  HI,  10  (1684) ;  Beverley.  BitL  o/  Va.,  206. 

•Hening,  11,  58. 

'"  Extended  in  1631  /2  to  other  places  in  "  remote  parts : "  Hening,  1, 1€ 
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germs  of  the  county  courts.  They  had  jurisdiction  Id  suits 
"not  exceeding  one  Imndred  pounds  of  tobacco"  and  in  petty 
offences,  and  tliey  were  held  by  the  commanders  of  the  respective 
places  and  such  others  as  the  governor  saw  fit  to  commission, 
the  former  being  of  the  quorum.'  In  June  the  jurisdiction 
was  extended  to  cases  involving  less  than  1600  pounds  of 
tobacco;  and  in  March,  1C43,  the  name  "county  courts"  was 
substituted  for  "  monthly  courts."  They  were  now  to  be  held 
six  times  a  year  in  each  of  the  ten  counties ;  and  it  was  also 
provided  at  this  time  that  actions  for  less  than  twenty  shillings 
or  two  hundred  pounds  of  tobacco '.should  be  trieil  by  a  single 
commissioner.*  The  commissioners  were  afterwards  called 
"justices"*  and  "  magistrates."* 

In  1661  the  number  of  justices  was  fixed  at  eight  including 
the  sheriff;'  but  the  law  does  not  seem  to  have  been  long 
observe*!,'  and  the  limit  v/as  removed  by  the  act  of  1748.' 
The  justices  were  appointetl  by  the  governor;  but  in  prac- 
tice they  usually  nominated  candidates  who  then  received  the 
governor's  commission  ;  thus  the  county  court,  like  the  vestry, 
became  in  effect  a  close  ixjrporatiun  composed  of  the  leading 
gentry  of  the  county.*    The  commission  for  each  county  was 


'Hening,  I,  125.  See  the  form  of  anmniBsion  in  lb.,  132  (1628/9),  lGS-9 
(1631/2).  Oneother besides thecommanderwa8U«ua!lyorthequorum:  Meill, 
Virginia  Oarolonim,  90-1. 

'Mude.3.50  pounds  in  1657/8;  and  twocommit«ioner8c«uld  try  cases  of  1000 
poundu:  Hening,  I,  435.     Cf.  lb.,  II,  72;  V,  491. 

■  Hening,  I,  272-3 ;  Ingle,  Loeal  Irul.,  89 ;  Cbanning,  Town  and  Cbimiy 
Govt.,  44. 

*ln  1661/2:  Hening,  II,  70,  note. 

»  CW.  Va.  StaU  Paperi,  I,  263. 

'Hening,  11,  21.  The  reason  assigned  is  that  "the  great  number  of  oom- 
misHioners  in  each  county  hath  rendered  the  place  contemptible  and  rajsed 
factions." 

'  In  Beverley'*  time,  1705,  the  court  was  held  by  "  eight  or  more  gentle- 
men : "  Uiit.  of  Va.,  208. 

•  Hening,  V,  489. 

'However,  in  1652,  it  was  enacted  that  the  anembly  should  appoint  the 
commissionets :  Hening,  I,  372, 
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ordinarily  renewed  every  year,  the  main  object  being  to  increase 
the  governor's  fees  and  f)atronagt'.' 

The  court  usually  met  monthly  in  the  county  town,  four 
justices  being  necessary  for  a  legal  session,  one  of  whom  must 
be  of  tlie  quorimi.*  It  had  jurisdiction  in  criminal  actions 
not  extending  to  life  and  limb,^  and  in  civil  suits  involving 
over  twenty  shillings,  being  final  for  sums  under  sixteen 
pounds  sterling.*  It  could  also  try  equity  cases/  hear  appeals 
from  the  single  justice,*  and  it  liad  charge  of  probate  and  admin- 
istration.' Business  in  the  county  court  seems  often  to  have 
been  loosely  administered,  the  justices  being  sometimes  dila- 
tory and  incompetent.' 

{b).—  nc  Officers. 

The  county  wiurt  appointed  its  own  clerk  who,  as  else- 
where, performed  also  the  usual  duties  of  county  recorder.* 
The  sheriif  was  the  executive  officer,  and  one  of  the  most 
important  functionaries  of  the  county.     Originally,  by  a  curi- 


' "  He  renews  that  commisgion  commonly  each  year,  for  that  brings  new 
fees,  and  Iikewii>e  gWes  bini  an  opporluiiitv  to  admit  into  it  new  faTorites, 
and  exclude  otben*  that  have  not  been  so  zealous  iu  bia service:  AnAeeownt 
t^Va.:  1  Mau.  HitL  CW/.,  V,  149. 

'  Beverley,  HUl.  of  Va.,  208  f.  ;  see  various  acta  in  Hening,  especially  tha.t 
of  1748,  Vol.  V,  489. 

'But  in  IC55/6  it  was  ordered  that  criminal  suits  should  be  tried  in  the 
quarter  courts  or  io  the  assembly — "  which  of  them  should  happen  first : " 
Hening,  I,  397-8. 

'But  in  1748  the  lower  limit  was  fixed  at  25  shillings:  Hening,  V,  401. 

'Hening,  1,303;  V,  491. 

'Hening,  I,  436. 

'Hening,  1,302-3,447. 

'Sec  complaints  that  courts  are  not  properly  kept,  in  Calendar  Va,  Slati 
Ptepen,  I,  106,  195 ;  An  Aeemint  i^  Va.:  \  Mom.  Uim.  Col.,  V,  150.  On  the 
county,  see  also  Campbell,  history  o/  Va.,  352-3;  Hildreth,  I,  337;  Lodge, 
Shori  History,  48-9. 

*  In  ]  645  the  appointment  was  Tested  in  the  goTemor ;  but  in  1657/8  th« 
court  recovered  the  right :  Hening,  I,  305,  448. 
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ous  arrangement,  he  himself  was  a  member  of  the  court :  the 
person  heading  the  list  of  justices  first  administered  the  office, 
and  the  others  "successively  as  they  held  their  places  in  the 
commission,  every  one  an  whole  year  and  no  longer."'  Later 
he  was  appointed  by  the  governor  from  a  triple  number  of 
justices  nominated  by  the  county  court.' 

This  plan  by  which  the  executive  officer  became  a  member 
of  the  court,  has  few  precedents,*  but  may  be  regarded  as  a 
revival  of  the  sheriff's  ancient  right  to  preside  in  the  shire- 
moot,  though  it  here  appears  in  connection  with  the  body 
representing  the  English  quarter  sessions. 

The  more  important  general  functions  of  the  sheriff  will 
be  noticed  furtlier  on. 


III. — Representation  ant»  Civil  Administration. 

(a). — Election  of  Burgesses. 

In  Virginia,  as  in  the  Middle  Colonies,  the  county  was  the 
unit  of  representation.  The  number  of  burgesses  which  each 
might  returu  wa.s  not,  at  first,  definitely  prescribed;*  but  in 
1646,  it  was  restricted  to  four,  except  for  the  county  of  James 
City,  which  was  allowed  five  besides  one  for  the  town  itself.* 
Finally  in  IKBO  the  number  of  burgesses  was  fixed  at  two  for 
each  county  and  one  for  Jamestown — the  same  privilege  being 
subsequently  eonferre<l  upon  Norfolk  and  Williamsburg.* 


'  Hening,  II,  2!,  78,  353. 

'Hening  III,  246  (1705) ;  V,  516  (1748)  ;  OoUndar  of  Va.  Stale  Pap«n, 
1,98(1706). 

'  It  was  the  same  on  Long  Island,  according  to  DiMb  Lam,  65 ;  bat  in 
practice,  doubtless,  in  both  places  the  functions  of  the  sheriS"  were  largely 
restricted  to  his  proper  executive  duties.  Aug.  4,  1670,  it  was  ordered  that 
he  should  no  longer  sit  as  justice  in  the  Duke's  jorisdiclion :  Femow,  Doe. 
BcL  to  Cot.  Uut^  XII,  563. 

'However  in  the  Assembly  of  1619  each  district  returned  two  delegates. 

•Hening,  1,290-300. 

•Hening,  II,  20;  Ingle,  Loeal  IneU,  79. 
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But  in  the  early  period  the  representative  system  was  not 
symraetrical :  certain  parishes  by  special  act  of  the  assembly 
being  authorized  to  return  delegates;  and  the  vestry  could  levy 
a  tax  for  their  wages.  In  these  exceptional  cases  the  sheriff 
was  required  to  hold  a  special  election  within  the  borders  of 
the  parish.' 

The  elections  were  held  at  the  court-house  before  the  sheriff 
as  returning  officer ;  and  each  elector  gave  in  his  vote  "  upon 
view,"  or  viva  voce  if  a  "  poll  "  were  demanded.' 

In  early  days  the  right  of  suffrage  was  given  alternately  to 
freemen,  housekeepers  and  freeholders,*  housekeeper,  and 
finally  to  freeholders  only.*  At  the  Revolution  the  freeht)ld 
right  consisted  of  an  "estate  for  life  in  100  acres  of  unin- 
habited land,  or  25  acres  with  a  house  on  it,  or  in  a  house  and  lot 
in  some  town."' 

(6). — General  Fundiomi. 

The  care  and  construction  of  bridges  and  highways  belonged! 
to  the  county  (wurt ;  and  for  this  purpose  the  county  was 
dividetl  into  "walks"  or  "precincts"  for  each  of  which  the 
court  appointed  annually  a  "surveyor  of  highways."'  In  like 
manner  the  county  was  divided  into  "  precincts  "  for  the  con- 
stables or  "  beadboroughs,"  who  were  also  appointed  by  the 
justices.^    Similarly,  in  early  times,  the  parishes  were  laid  out 


'  Hening,  I,  250,  277,  421,  546. 

'Hildreth,  II,  238;  Hening,  1,411  (1655),  475  (1657/8):  return  was  to  be 
made  by  "subscription  of  the  major  part  of  the  hands  of  the  electors." 
This  will  remind  the  reader  of  the  early  "  indentures."  Cf.  Cox,  AtUiaU 
Par.  EUetiom,  108;  Stubbs,  III,  408-11.  F'or  an  interesting  account  of  the 
procedure  at  elections,  sec  Ingle,  Local  Inst.,  80. 

•Hening,  1,  403  (freemen),  412  (housekeepers),  475  (freemen);  II,  280 
(freeholders  and  housekeepers) ;  Neill,  Virginia  Oarolorum,  242,  330. 

MIening,  11,425(1677). 

•Jefferson,  JVo/m  on  Va.,  161.     Cf.  Ingle,  Local  JfUL,  80,  note. 

•Jeflerson,  Hota  on  Va.,  209;  Hening,  I,  199,  436. 

'  Beverley,  HiM..  of  Fa,  199;  Burk,  Hist,  of  Vol,  II,  App.,  p.  21 ;  Ingle,  Local 
hut.,  S.%  92. 


Representation  (m3^i%nl  Administration.  395 

by  the  county  court;  but  later  this  was  effected  by  special  acts 
of  the  assembly.' 

The  county  court  had  charge  of  ferries,  prescribing  the  rates 
and  regulations.*  It  could  also  offer  rewards  for  killing 
wolves;'  apjwint  tobacco  viewers;'  admit  attorneys  to 
practice;'  license  ordinaries,  and  limit  the  charges  of  the 
same.'. 

Besides  the  sheriff  and  the  clerk,  the  remaining  officers  of 
the  county  were  the  coroner,  t!ie  land  surveyor,  and  the 
lieutenant.  The  coroners,  two  or  more  for  each  jjarish,  were 
appointed  by  the  governor;  but  in  their  absence  justices  of  the 
peace  could  act.'  In  1693  the  right  of  appointing  the  surveyor 
general  of  the  province  was  vestetl  in  the  president  of  William 
and  Mary  College,  and  the  local  surveyors  were  nominated 
either  by  the  latter  or  by  the  surveyor  general.*  The  duties 
of  the  county  lieutenant  will  be  noticed  hereafter. 

(c). — Survival  of  Legislative  Power  and  Local  Representation. 

The  government  of  the  Virginia  county,  as  thus  far  detailed, 
was  highly  centralized.  All  of  its  im|K)rtant  officers  were 
appointed  by  the  governor ;  while  the  inferior  agents  of  local 
administration  were  chosen  by  these  nominees.  In  the  court 
was  placed  the  entire  government  of  the  county,  save  the  few 
independent  secular  functions  discharged  by  the  vestry  and 


'  Hening,  I,  469;  V,  75,  96,  267,  etc. 

'Hening,  I,  348,  411.  But,  later,  ferries  were  established  and  their  fees 
regulated  by  the  assembly :  76.,  IV,  179 ;  V,  66,  364,  etc. 

•HeninK,  I,  328,  466. 

•Hening,  111,436. 

'Hening,  I,  276,  419;  VI,  140  ff. 

•Hening,  I,  411,  522. 

'Beverley,  Hut.  of  Ta.,  199;  Hening,  II,  325,  419. 

•Beverley,  Hist,  of  Va.,  198.  See  Dr.  H.  B.  Adams'  monograph.  Hut.  of 
W.  and  M.  OMtge,  16  ff.;  Cooke,  HiM.  of  Va.,  305;  Ingle,  ImoI  Imt.,  93. 
In  the  earlier  period  the  local  surveyors  were  appointed  by  the  commis- 
■ioners  of  the  county  court :  Heaing,  I,  404. 
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churchwardens.'  Tlie  principle  of  popular  election  appears 
only  in  the  choice  of  hurgesses. 

But  there  was  one  democratic  feature  of  the  county  organism 
of  considerable  interest  from  an  historical  point  of  view.  The 
court  was  not  only  authorized  to  establish  ita  own  rules;  but 
in  1662  both  parialies  and  counties  were  grantetl  "liberty  to 
make  laws  for  themselves,"  when  approved  by  a  majority  vote.* 
This  act  was  thought  to  be  "too  general  I,"  and  therefore  in 
1679  a  new  law  was  passed  providing  that  each  parish  sliould 
choose  two  delegates,  "  at  such  time  and  place  as  by  the  county 
court  riliall  l>e  appointed,"  return  of  the  election  to  be  made  by 
the  churchwardens;  and  the  delegates  "  shall  sitt  in  the  severall 
county  courts  and  have  their  equall  votes  with  the  severall 
justices  for  the  makeing  of  I  awes,"  the  latter  to  be  binding 
upon  all  inhabitants  of  the  county.  If  the  county  consisted  of 
but  a  single  parish,  four  representatives  were  allowed ;  and 
likewise  for  every  "cliapel  of  ease"  in  greater  parishes  one 
delegate  could  be  chosen.'  It  is  very  doubtful,  however, 
whether  much  practiml  use  was  ever  made  of  this  institu- 
tion ;  but  its  mere  appearance  in  this  country  is  of  peculiar 
interest.  For  the  chief  characteristic  of  the  primitive  shire  as 
a  self-governing  body  is  thus  revived :  the  right  of  inde- 
pendent legislation  exercised  in  a  representative  assembly  of 
the  freemen.* 

Another  ancient  privilege  of  the  shire,  that  of  free  access  to 
the  sovereign,  found  a  parallel  in  Virginia.  It  was  usual, 
after  the  choice  of  burgesses,  for  the  county  court  to  sit  as 
a  "court  of  claims;"  and  such  claims  as  were  audited  and 
approved  and  auy  complaints  or  gravamina  which  might  be 


'See  above  Chap.  Ill,  vi. 

'  Hcning,  II,  171-2.  In  1655/6  N'ortliamiJtoa  county  had  been  given  the 
same  right :  lb.,  I,  396. 

■Hening,  II,  441.     Cf.  Ingle,  Lo«i< /•>*(.,  93. 

'Thin  arrangement  seems  to  be  without  parallel  in  colonial  history;  com- 
pare  it,  however,  with  the  restricted  right  of  enacting  by-laws  possessed  by 
the  justices  of  the  county  courts  on  the  Delaware,  under  the  Duke  of  York. 
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presented,  were  sent  to  the  assembly  by  the  burgesses  elect, 
and  there  referred  to  the  proper  coninaitteea.' 

IV. — Fiscal  Administration. 

Besides  the  quit-rents  and  customs,  with  which  we  are  not 
here  concerned,  there  were  in  Virginia  three  different  taxes  to 
which  all  beads  of  families  were  bound  to  contribute.  These 
were  the  parish,  county,  and  public  levies.  Each  was  laid 
solely  on  polls,*  tlie  only  land-tax  l>eing  the  royal  quit-renta 
of  two  shillings  on  every  hnndrefl  acres.' 

The  list  of  "tithables"  included  all  slaves,  male  and  female, 
and  all  white  men  above  the  age  of  sixteen  ;  but  children  and 
white  women  were  exempt.'  In  early  days  various  expeilients 
were  adopted  for  making  the  lists  of  tithables.  The  tax  of 
1629,  of  five  pounds  of  tobacco  per  capita,  was  to  be  brought 
to  the  "  hou.ses  of  the  burgesses"  by  the  "masters"  of  families, 
and  in  default  any  burgess  could  levy  the  same  by  distress,* 
In  1645  and  1 64U  the  li.sts  were  to  be  made  by  "commissioners" 
appointed  by  the  county  courts.*  After  the  revival  of  the 
fKjll-tax,  in  1649,  masters  of  families  were  require*!  to  bring  in 
their  own  lists  to  the  county  court  ;'^  and  in  1659  the  sheriff 


^An  Aceauni  of  Va. :  1  Mom.  Hist  CoU.,\\  147. 

'But  in  1G4.5  tlie  "Hnncient"  poll-tux  was  abolished  and  a  lai  on  land 
and  other  property  Rubstituled,  cattle  being  appraiited  at  so  much  a  head 
according  to  age;  but  thiii  liiw  was  abrogated  anil  llie  former  method  re- 
stored in  1(348:  Hcning,  I,  305,  .^e. 

'"Their  parish,  counter,  and  public  taxes  in  Virginia  have  alwnjs  been 
laid  in  this  fashion,  viz.,  not  upon  land,  houses,  stocks  of  horses,  cattle 
trade,  etc,  but  the  number  of  tithables.  .  .  Their  servants  and  slaves 
being  the  most  considerable  parts  of  their  catate,  arc  the  only  rule  they 
observe  in  laying  the  levy."    An  Aceounl  of  Va.:  1  iVou.  Hitt.  CoU^\ .  166. 

*  Beverley,  Hirt.  o/ Fa.,  203 ;  Hening,  I,  361,  454.  Indian  woman  servants 
were  also  listed  :  lb.,  II,  492  (1082) ;  An  AecouyU  of  Va.:  1  Mau.  HUI.  OoU., 
V,  154.    Even  white  women  labori..         the  field  were  sometimes  aoaesaed. 

'Hening,  I,  143. 

•Hening,  1,306,329. 

^Hening,  I,  361. 
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was  ordered  to  take  them  "as  formerly  hath  been  accustomed.'" 
Finally  a  definite  plan  was  adoptee! :  the  county  was  divided 
by  the  court  into  a  certain  nuraber  of  tax  "  precincts,"  and  a 
justice  was  designated  to  take  the  lists  for  each.' 

The  procedure  in  making  a  levy,  at  the  close  of  the  seven- 
teenth century,  is  thus  described  by  a  contemporary  writer: 

"There  is  a  certain  time  every  year,  viz.  about  the  beginning 
of  June,  iKjfore  the  1 0th  day  of  it,  when  all  masters  of  families 
are  obliged  to  give  in  a  list  of  all  the  tithable  jM-rsons  within 
their  several  families,  to  a  certain  justice  of  the  peace  in  that 
district  where  they  live,  who  is  authorized  hy  the  county  wmrt 
to  take  it,  and  is  obliged  to  give  it  in,  at  the  next  county  court, 
where  it  is  affixetl  at  the  court  door,  to  the  end,  that  if  any 
tithables,  in  any  family,  are  not  listed,  they  may  be  discovered 
and  fonnil  out ;  for  it  is  every  man's  interest  to  have  the  list 
of  tithables  as  full  as  possible,  it  being  stj  much  ease  to  him  in 
hie  own  levy,  as  will  appear  by  and  by  :  and  there  is  a  great 
penalty  upon  every  master  of  a  family  that  conceals  a  tithable, 
viz.  the  loss  of  a  slave,  if  he  or  she  is  a  slave  that  is  concealed, 
and  the  penalty  of  2000  pounds  of  tobacco  if  it  is  a  free  man 
or  woman.  The  list  of  tithables  l^jing  thus  exactly  taken  out 
of  them,  the  j>arisii,  county  and  public  levy  are  raised  in  this 
manner. 

"  For  the  parish  levy,  the  vestry  of  every  parish  meet  usually 
some  time  about  the  month  of  October  (when  tiie  tolwicco  is 
ready),  and  making  a  computation  of  all  the  parish  debts  for 
that  year,  viz,  so  much  for  the  minister's  salary,  so  much  for 
the  clerk,  so  much  for  building,  reparations  and  ornaments  of 
the  church,  so  much  for  the  poor  etc.  and  adding  8  per  cent, 
to  that  part  of  it  which  is  to  be  laid  with  cask,  and  .5  per  cent, 
in  some  places  10,  fur  collection,  they  divide  the  whole  sum  of 


iHening,  I,  521. 

■  Hening,  IT,  19,  83  (acU  of  1660,  1661/2).    The  augmenUtion  of  toxca 
tbroDgb  fraud  of  the  gheriff,  is  oasigned  an  a  reason  for  the  innovation. 
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tobacco  (for  nil  levies  are  paid  in  tobacco),  by  the  number  of 
titfiables  in  their  parish  list,  which  the  church  wardens  are 
obliged,  for  the  above  salary,  to  collect  from  the  several  mas- 
ters of  families  and  pay  away  to  the  several  persons  to  whom 
it  is  due.  At  the  easier  vestry  the  church  wardens  make  up 
their  accounts  with  the  vestry. 

"The  same  method  is  observed  for  the  county  levy,  viz.  the 
justices  of  the  peace  meet,  and  corapntc  all  the  county  debts, 
viz.  the  charge  of  buildinp;  and  repairing  their  court  house  and 
prison,  keeping  up  tlieir  bridges,  cjiuseways,  and  ferry-boats, 
the  charge  of  coroners'  inquests,  and  especially  (which  is  the 
greatest  charge  of  all),  the  allowance  to  tiieir  two  burge&ses 
at  the  General  Assembly,  if  there  has  lieen  any  that  year, 
which  allowance  is  120  pounds  of  tobacco  and  cask  per 
diem  to  each  of  them,  besides  extruordinaries  for  going  and 
coming."  ' 

III  like  manner  the  estimate  of  the  public  levy  was  made  by 
a  committee  of  the  general  assembly,  the  proper  amount  being 
added  to  that  of  each  county. 

The  sheriif  was  the  fiscal  officer;  and  it  is  interesting  to 
see  the  function  which  constitutetl  the  chief  business  of  the 
Norman  vicecomes  again  coming  into  so  great  prominence. 
He  was  unt  (uily  collectur  of  both  public  and  comity  levies, 
and  sometimes  that  of  the  pari.sh  ;  but  he  was  custodian  of  the 
tobacco  received,  paying  it  out  on  the  proper  warrant  and 
rendering  acc<iuut  therefor  to  the  county  or  provincial  court. 
He  was,  in  short,  ex  officio  county  treasurer — there  being  no 
officer  bearing  that  name  in  Virginia.' 


'Jn  Accmint  of  Va.:  1  Man.  Hitt.  CM.,  V,  154-6. 

'An  Account  of  Va. :  1  JUau.  HUl.  CM.,  V,  164,  157.  The  Bberiff  also  col- 
lected the  quit-renta:  Hening,  II,  83.  His  fees  were,  of  course,  parable  in 
tobacco:  See  lints  in  Oal.  of  Va.  Stale  Papen,  I,  142,  and  Hening,  II,  146. 
QUendar,  I,  146,  containK  the  justices'  warrant  for  collection  of  a  county  levy. 
On  the  iberifTs  fiscal  duties,  see  further  Heuing,  I,  269,  284,  442,  etc. 
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V. — MnjTARY  Administration. 

The  county  was  also  employed  as  the  sole  unit  of  the  militia 
organization.  In  New  England  and  New  York,  as  already 
seen,  the  train-bands  of  the  several  towns  united  to  form  a 
regiment  for  the  shire.  In  Virginia  the  proces3  was  precisely 
op[x>site :  the  entire  body  of  foot  or  horse  being  divided  into 
convenient  companies  or  troops  by  the  principal  militia  oflBoer 
of  the  cotinty,  under  such  rules  as  the  governor — who  was 
commander-in-chief  of  all  the  troops  of  the  province — should 
prescribe.'  An  example  of  such  regulations  is  given  by 
Beverley.  "  Whereas,"  he  says,  "  by  the  practice  of  former 
times  upon  the  militia  law,  several  people  were  obliged  to 
travel  sometimes  thirty  or  forty  miles  to  a  private  muster  of  a 
troop  or  company,  which  wa.s  very  burdensome  to  some,  more 
tlmnothers,  to  answer  only  to  the  same  duty ;  this  governor'  .  .  . 
so  contrived,  by  dividing  the  counties  into  several  cantons  or 
military  districts,  forming  the  troops  and  companies  to  each 
canton,  and  appointing  the  muster  fields  in  the  center  of  each, 
that  now  throughout  the  whole  country,  none  are  obliged  to 
travel  above  ten  miles  to  a  private  muster,  and  yet  the  law 
put  in  due  execution."' 

The  chief  comiuand  of  the  militia  and  the  general  adminis- 
tration of  the  military  laws,  in  each  county,  was  vested  in  the 
"commander,"*  or  as  he  was  subsequently  styled,  the  "county 
lieutenant,"  appointed  by  the  governor.'  The  latter  is  of 
peculiar  interest  as  being  the  representative  of  the  lord  lieu- 
tenant of  the  Engli.sli  shire,  thus  keeping  up  in  this  country 


•8ee,  for  example,  the  militia  act  of  1705 :  Hening,  III,  337. 
'  Nicholson. 
'  Hitt.  of  Va.,  218. 

•  Hening,  I,  125,  127.  140,  193,  174-5,  200. 

'  Hening,  I,  224  ( 1634).     He  wu  to  be  "  appointed  the  same  as  in  Eng- 
land." 
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the  continuity  in  funetiona  of  the  Saxon  ealdorman  and  the 
more  anmnt  princeps.' 

The  commander  was  the  constitutive  officer  of  the  monthly 
courts  established  in  1624,  being  "of  the  quorum  ; "  and,  as  a 
member  of  the  council,  he  was  a  judj^e  of  the  chief  tribunal  of 
the  province."  In  early  days  lie  was  entruste<l  with  various 
executive  duties;  such  as  the  enforcement  of  the  tobacco  laws* 
and  tho.se  ao;ainst  drniikeneaH  and  Hwearing.*  He  could  also, 
in  his  discretion,  imprison  persons  of  "  quality  "  found  delin- 
quent in  their  duties,  such  "  being  not  fitt  to  undergoe  corporal 
punishment ;"  but  the  graver  offences  were  reserved  for  the 
monthly  court.  lie  was  likewise  rerjuired,  with  others,  to 
take  care  "  that  the  people  doe  repair  to  their  churches  on  the 
Sabnth  day,"  and  that  it  "  be  not  ordinarily  profaned  by 
workeing  or  by  iournyeitig  from  place  to  place."* 

But  his  function  as  military  chief  of  the  county  was  most 
important,  though  it  is  clear  from  the  form  of  commission  that 
he  was  intended  to  til!  the  place  of  a  governor's  deputy. 
"  Whereas,"  runs  the  commission  to  Eklward  Waters  as  com- 
mander of  the  "  preciucts  "  of  Elizabeth  City,  "  the  affaires  of 
this  colony  doe  necessarily  require  that  men  of  sufficiency  and 
ex])erience  bee  apiH)ynte<l  to  <x)niniaud  atid  govcrue  the  several 


'  The  charier  of  1609  seems  lo  show  an  intention  on  the  port  of  the  crown 
to  erect  the  colony  of  Virjnnia  into  a  county  under  the  governor  an  lieu- 
tenant. It  proviile*  "that  such  principal  (fovernor  as  from  time  to  time 
shall  duly  and  lawfully  be  authnriiMMl  and  appointed  in  manner  and  form 
in  these  presents  heretofore  expressed,  shall  have  full  power  and  authority, 
to  uRc  and  exercise  martial  law  in  cases  of  rel)cllion  or  mutiny,  in  as  large 
and  ample  manner  as  our  lieutenants  in  our  counties  within  this  our  realm 
of  England  have  or  ought  to  have  by  force  of  their  comtnissions  of  lieu- 
tenancy :"  Poore,  Charlert,  II,  1901 ;  cf.  Ingle,  Loeal  Iiut.,  75. 

'These  judicial  functions  are  analogous  to  those  of  the  lord  lieutenant  as 
principal  justice  named  in  the  commission  of  the  peace. 

•Hening.  1,  152,  165. 

♦Hening,  I,  126. 

'Hening,  1,  144.  On  the  early  sabbath  laws  of  Virginia,  see  Lawea 
Diuine,  Afornli,  and  MarlUtU:  Force's  Ihiett,  III;  Oovle,  Engliih  Qtloniet,  I, 
188  ff. 
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plantations  and  inhabitants  within  the  same,  both  for  the 
better  order  of  government  in  the  conservation  of  the  peaoe 
and  in  the  execution  of  sucli  orders  and  directions  as  from 
tyme  to  tyme  shall  be  directed  unto  them,  as  alsoe  for  the 
preventing  and  avoyding  of  anch  misehiefes  aa  raay  happen 
unto  us  by  the  intrusious  and  practizes  of  tlie  Indians  our 
irrecoucileable  enemies  ...  I  .  .  .  constitute  and  appoynt 
him  .  .  .  ooramander." '  In  later  times,  however,  the  lieu- 
tenant's functions  were  restricted  ahnost  entirely  to  matters 
directly  connected  with  his  military  command.' 

The  lieutenant  was  first  in  rank  and  dignity  among  the 
oounty  magnates.  When  a  member  of  the  council,  he  bore  the 
honorary  title  of  colonel  ;*  otherwise  that  of  major;'  but  the 
regiments  of  horse  and  foot  in  each  county  had  their  separate 
colonels,  subordinate  to  the  lieutenant.*  All  the  higher  militia 
oflScers  were  appointed  by  the  governor,  but  those  of  inferior 
rank,  by  the  captains  of  com|)anies.'  General  musters  of  the 
regiment  were  held  annually,  and  company  trainings  usually 
once  a  month.'  Courts  martial,  under  presidency  of  the 
lieutenant,  were  held  by  the  officers;  and  the  fines  adjudged 
were  levied  by  the  sheriff. 

Some  of  the  military  regulations  are  of  interest.  All  white 
males,  for  example,  between  sixteen  and  sixty  years  of  age, 


'Hening,  I,  131-2(1628/9). 

'  This  h  shown  in  the  commission  of  the  lioatenant :  see  the  form  in  CaL 
Va.  State  Papen,  I,  270  (1776).  Un  his  duties,  see  Hening,  IV,  198;  V,  91, 
19;   VII,  30. 

•See  Ingle,  Loeat  Intl.,  85. 

♦ "  But  if  the  command  of  any  county  lies  very  remote  from  all  the  ooon- 
lellore,  then  he  gives  that  to  some  other  person,  under  the  title  of  mijor:" 
An  tuxtnint  of  Va.:  1  Mau.  Hitt.  Coll.,  V,  161. 

'  The  lieutenant  received  70  pounds  nf  tobacco  a  day,  when  the  colonel  of 
horse  received  00,  and  the  colonel  of  foot,  50 :  see  lista  of  wages,  Hening,  III, 
S65 ;  IV,  200,  etc. 

'Hening,  III,  340  (1705).  But  by  Bacon's  laws,  company  oflScers  wera 
elective:  Ih.,  11,348. 

''Sometimes,  however,  once  in  two  months  or  oftener :  Hening,  V,  91. 
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with  a  few  exceptions,  were  enrolled  by  the  lieutenant,'  the 
latter  <1uriiig  the  early  period,  serving  also  as  a  general  census 
taker.'  Alarms  were  sounded  by  discharge  ot"  guns,  and  all 
were  required  to  respond.  The  temper  of  the  Virginians  after 
the  ma-ssacre  of  1622  is  revealwl  in  an  order  of  March,  1624, 
"that  at  the  beginning  of  July  next  the  inhabitants  of  every 
corporation  shall  fall  upon  their  adjoining  salvages  as  we  did 
the  last  yeare; " '  and  we  catch  a  glimpse  of  the  social  condition 
of  the  colony  in  an  act  of  1656,  providing  that,  since  the  only 
means  of  giving  warnings  of  danger  frum  Indians  "  is  by 
allarma  of  which  no  eei-tainty  can  be  had  in  respect  of  the 
frequent  shooting  of  gunns  in  drinking,  whereby  they  proclaim, 
and  as  it  were,  justitie  tliat  beastly  vice  spending  much  powder 
in  vaine,  that  might  be  reserved  against  the  conion  enemie," 
therefore  the  discharge  of  guns  "at  drinkeing  (marriages  and 
fl'uiicralls  onely  excepted)  '  shall  be  forbidden  under  penalty  of 
one  hundred  poiuids  ol'  tobacco  for  each  offence.* 

Every  man  was  required  to  su[>ply  his  own  arms  and 
ammunition,  as  specified  liy  law ;  and  if  not  provided,  the 
county  court  could  furnish  them,  and  cause  the  value  to  be 
collected  by  the  sheriff  like  other  fines.' 

Troops  of  twelve  or  more  horsemen,  calle<^l  "  rangers,"  were 
maintaiiieil  in  constant  pay  as  outposts  at  the  heads  of  the  four 
great  rivers,  to  guard  against  surprise  by  the  Indians.* 

A  very  large  space  in  Hening  is  devoted  to  the  numerous 
militia  acts,  which  ai^e  much  alike  save  in  matters  of  detail. 
Those  of  the  eighteenth  century  generally  contain  a  clause 


'  Hening,  ITT,  335-7,  etc 

'  Hening,  I,  174-5. 

•Hening,  I,  128. 

'Hening,  1,401-2. 

'Hening,  II,  304-5  {lfi73). 

•On  the  rangers  mnch  will  be  found  in  the  Oal.  of  Va.  SUUe  Paper;  I,  32, 
38,44,60,62, 189,  etc.;  Hening,  11,433;  VI,  465;  VII,  76,  etc.;  .4n.4eBounl 
o/  Va.:  1  Maa.  Hist,  ail.,  V,  161.  Beverley,  Hist,  of  Va.,  218,  aays  they  had 
been  done  away  within  his  day ;  but  they  were  afterwards  employed. 
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authorizing  the  lieutenant  or  chief  military  officer  of  the 
county  to  appoint  a  certain  number  of  the  militiamen,  usually 
four  or  less,  as  "  jiatrollers  "  to  '*  visit  all  negroe  quarters  and 
other  places  sus|X'cted  of  entertaining  unlawful  assemblies  of 
slaves,  servants,  or  other  tlisorderly  persons,''  to  seize  those 
"strolling  about  from  one  plantation  to  another  without  a 
pass,"  and  to  "carry  them  before  tlie  next  justice  of  the  jieace" 
who  may  cause  them  severally  to  receive  not  to  exceed  twenty 
lashes  on  "  his  or  lier  bare  back  well  laid  on.'"  .  The  rise  of 
this  institution  marks  the  growth  of  the  great  social  evil  of 
Virginia. 

VI. — CooNTY  Government  in  Maryland. 

The  comity  organizaticm  of  Virginia  was  typiral  of  that 
which  prevailed  throughout  the  South;  but  nowhere  else  in 
those  colonies  was  it  so  strong  or  of  such  relative  inipoftaace. 
This  is  esi)pcially  (rue  of  the  county  in  Maryland  during 
the  entire  provincial  era.'  In  early  times  nearly  all  the 
functions  of  local  governnieut,  which  the  proprietary  or  the 
assembly  saw  fit  to  entrust  to  the  peojile,  were  l»e-itowed  upou 
the  city,  the  manor,  and,  particularly,  upon  the  hundred.  The 
latter,  as  already  stated,'  was  the  unit  of  the  fiscal  and  military 
organizations;  and  iK'fore  the  Commonwealth,  it  was  also  the 
area  of  representation. 

At  first  the  county  seems  to  have  been  used  solely  as  a 
judicial  district  ■/  but  from  the  Revolution  onward  it  began  to 


'Hening,  VII,  104-5  (1757);  IV,  202;  V,  li);  VI,  421. 

'The  Mnryland  county  lioa  been  llioroughly  treated  from  the  sources  in 
Dr.  Willielm'R  iMmi  Iiul.  of  Maryland,  to  which  llie  reader  is  referred  for  a 
detailed  account.  For  South  Carolina,  see  Raniage,  Local  Government  and 
Free  HchooU  in  S.  C. :  Studies,  Vol.  I.  And  for  the  rijie  of  county  inEtitutions 
in  North  Carolina,  see  Chap.  Ill,  vil,  (e). 

'See  above,  Chap.  V,  iv,  (6). 

*  For  a  fewdetailn  as  to  the  early  county  court,  see  Archive*  of  if d.  (1637-64), 
pp. 47, 148,  H9, 184;  Boiman,i/u<.o/lW.,  II,  138,  ]28£r.  CY.  Wilhelm, Xoea/ 
Intl.,  p.  79  ff. 
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gain  in  importance.  Burgesses  were  now  clioscn  by  the  electors 
of  the  county  in  the  presence  of  the  sheriff  as  returning  officer. 
The  court,  com|iosecl  of  "  commissioners"  appointed  by  the 
governor,  acquii'ed  a  Hmited  jurisdiction  in  civil,  criminal,  and 
equity  causes ;  and  it  also  had  cliarge  of  orplians  and  their 
estates.  It  could  levy  county  taxes,  assess  parish  rates,  fix 
parish  boundaries,  appoint  road  overseers,  and  constables  in  the 
hundreds,  and  exercise  various  other  administrative  functions.' 
But  there  is  no  tnice  of  legislative  power,  though  laws  of  the 
assembly  were  proclaimed  by  the  sheriff  before  the  court. 

The  executive  officer  of  the  county  was  the  sheriff,  or,  as 
originally  called,  the  marshal,  who  was  apfminted  by  the 
governor  or  proprietary."  Besides  his  ordinary  duties  as  servant 
of  the  court,  he  was  tax  collector  and,  until  1666,  performed 
the  functions  of  coroner.*  In  that  year  the  lieutenant  general 
was  empowered  to  appoint  as  many  coroners  in  each  county  as 
he  saw  fit,  and  their  commissions  were  to  be  as  "neere  as  may 
be"  in  awordance  with  the  laws  of  England.* 

Besides  the  clerk  of  the  oimrt,  each  county  had  also  a 
"commander"  whose  functions  were  probably  intended  to  be 
similar  to  those  of  the  commander  in  Virginia ;  but  the  office 
seems  to  have  been,  in  fact,  of  far  less  importance  and  it  is 
little  noticed  in  the  records.' 


'fhi  thenpfiinclionsBce  Bacon,  Lnwi of  JUd.,  1692,  c.H  (parish  boundaries); 
1702  (parish  rates);  1704,  c.  XXI,  S  (road  overseers) ;  1704,  c  XXXIV,  1 
(county  charge);  1715,  c.  XV  (appointment  of  constables).  Cf.  Wilhelm, 
Local  Intl.,  86. 

'However  in  1(502  the  Virjfinia  plan  was  adopted:  appointment  by  the 
govenior  from  three  nominees  of  the  cx)unty  commissioners:  ArrJiitt*  of  Md., 
p.  451.  The  a<-t  was  repealed  1675:  Wilhelm,  Local  Iml.,  76.  In  1691  the 
crown  assumed  the  right  of  appointment  whieh  it  retained  until  1715. 

'  I^ut  in  lti4U,  Jno.  Kobinson,  high  constable  of  St.  Clement's  hundred,  was 
made  coroner:  OouncU  Proceeding*  (1636-47),  p.  91,  85. 

*Anhiiv*,  pp.  130-1. 

»8eeCbunct//'foci!edtn(;»(1636-47),pp.  132, 134, 146,forduliesof  commander 
of  St.  Mary's  county ;  also  Ardxivct  of  Md.,  1644,  p.  202.  The  commander 
of  Kent  had  more  important  duties.  Bozman,  II,  614,  gives  the  form  of 
oommiaaion. 
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VII. — The  Pkovinciai.  County  Courts  a  Survival 
OF  THE  Quarter  Sessions  and  not  of 

THE   ShIREMOOT. 


We  have  now  completed  our  examination  of  the  different 
forms  of  county  government  which  exist«l  in  the  American 
provinces.  In  each  instance  we  have  found  that  the  most 
prominent  feature  of  the  constitution,  nay,  the  very  heart  of 
the  organism,  was  thu  county  court;  and  the  latter  everywhere, 
when  it  readied  its  full  development,  approximated  to  the 
same  general  type.  However  it  might  differ  in  powers  and 
functions,  as  the  organ  of  self-government  or  civil  administra- 
tion, in  character  it  was  the  same.  Whether  held  by  associates 
and  magistrates,  by  commissi  nei's,  or  justices  of  the  peace ; 
whether  styled  quarter  courts,  c  iiinty  courts,  or  genend  sessions, 
they  were  always  essentially  a  reproduction  on  American  soil 
of  the  English  quarter  seasions — a  name  which  they  also  bore. 

This  fact  so  patent  to  the  thoughtful  oliserver  should  go 
without  saying,  were  it  not  a  common  practice  to  speak  of  the 
provincial  county  court  as  if  it  represented  the  English  insti- 
tution of  the  same  name.  But  it  should  not  be  forgotten  that 
in  the  English  county,  since  the  reign  of  Edward  III,  there 
have  always  existeil,  side  by  side,  two  bodies:  a  newer  tribunal 
comjKised  of  the  peace  magistrates,  exercising  jurisdiction  in 
criminal  causes  and  entrusted  with  the  general  ad  ministration 
of  the  laws  ;  and  an  elder  tribunal,  composed  of  the  freemen  of 
the  district  meeting  in  presence  of  the  sheriff  to  clioose  coroner, 
verderer,  and  knights  of  shire,  or  to  declare  folkright  in  certain 
cases.  The  former  is  the  quarter  sessions  of  the  |>eace;  the  lat- 
ter, the  county  court — an  outgrowth  of  the  ancient  scirgemot. 

The  provincial  courts  were  in  form  justices'  tribunals ;  but 
in  functions  they  were  something  more.  It  can  not  be  denied 
that  they  possessed  certain  attributes  of  the  shiremoot,  and  in 
a  fuller  sense  than  the  English  county  court  since  the  Norman 
Conquest :  such  were  the  powers  of  local  self-government,  the 
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general  functions  of  civil  administration,  the  right  of  enacting 
by-laws,  and  the  control  of  the  parish  or  township— of  which, 
here  and  there,  we  have  found  so  many  illustrations.  The 
explanation  of  these  peculiarities  is,  however,  not  far  to  seek. 
They  are  hut  the  characteristics  of  the  ancient  and  more  popu- 
lar body  trausferretl  or  attached  to  the  other.  And  this  is  just 
wlnrt.-lHutorically,  was  to  be  expected.  From  the  very  first, 
as  already  pointed  oui,'  t'  quarter  sessions  began  to  absorb 
the  judicial  functions  of  I  county  court ;  and  before  the 
sevcuteeuth  century,  these  had  been  reduced  to  a  shadow. 
Now,  in  the  Colonies,  all  the  forces  of  local  institutions  were 
quickened  and  expanded.  In  the  county  as  well  as  in  the 
township  or  parish,  fuuctiori9  grown  feeljle  or  dormant  in  the 
mother  country,  were  calliat  into  vigorous  life,  sometimes 
being  devclo[ted  under  tlie  n?«luence  of  more  favorable  condi- 
tions beyond  the  point  ever  Ld'orc  attained.  This  is  precisely 
what  happened  in  the  case  of-  the  quarter  sessions.  The  pro- 
cess of  encroachment  upon  the  functions  of  the  county  court^ — 
or  rather  of  attraction  or  inheritance,  since  the  latter  as  such 
did  not  here  exist — was  continued,  and  powers  never  possessed 
by  either  in  the  old  world  were  here  developed.  Thus  only 
through  the  absorption  or  transference  of  functions,  by  indirect 
filiation,  can  the  Americaq  county  court.i,  during  or  since  the 
proviucial  era,  be  regarded  as  a  continuation  of  the  ancient 
folkmoot  of  the  shire. 

But  the  continuity  of  the  latter,  in  eHsenco  if  not  in  name, 
was  not  absolutely  interrupted  in  this  country.  It  wa«  niain'- 
tainc<l  in  the  electoral  assemblies.  Ttie  mi-etingH  of  the  voters 
before  the  sheriff  at  the  eourt-house  in  Virginia  for  choice  of 
deputies;  or  those  more  remarkable  gathcringH  in  IVnimylvania 
before  the  same  magistlUte  for  choiw  of  county  ofllccrs  and 
assemblymen  :  these,  beyond  question,  were  tin-  reprcncnlativcs 
of  the  English  county  court  in  the  American  o*)lonies.' 


'Chap.  VI,  V. 

'  But  Ree  Chap.  X,  vi,  on  the  relation  of  the  inodrm  count;  board  to  the 
ihiremoot  and  quarter  sesBions. 


CHAPTER  X. 

RISE  OF  THE  COUNTY  IN  THE  WESTERN 
STATES. 

I. — Genesis  of  the  Commissioner  System  in  the 
Northwest  Territory. 

(a). — The  First  Terriim'ial  QmstibUian. 

The  planting  of  social  institutions  iu  the  Northwest  Terri- 
tory, under  the  Ordinance  of  1787,  is  searwly  second  in  signifi- 
cance to  any  event  iu  American  annals.  Whether  regarded  as 
the  starting  point,  directly  or  indirectly,  of  numerous  populoua 
commonwealths,  or  simply  as  marking  an  epoch  in  the  develop- 
ment of  constitutional  forms  and  principles,  the  foundation 
of  Marietta  in  1788  deserves  a  page  iu  history  honorable  as 
that  which  commemorates  the  settlement  of  Jamestown  or 
Plyraoulii. 

By  the  Ordiuauoe  the  general  government  of  the  territory, 
during  the  fii-st  stage,  is  vested  in  a  governor,  secretary,  and 
judges,  all  elected  hy  the  Congress  of  the  United  States.'  The 
governor  is  commander-in-chief  of  the  militia  and  may  appoint 
and  commission  all  officers,  except  general  officers,  who  are  to 
be  nominated  and  commissioned  by  Congress.     The  governor 


'Bui  by  an  act  of  1789,  the  right  to  appoint  these  officers  is  vested  in  the 
president  by  and  with  the  advice  and  consent  of  the  Senate;  and  it  is  fur- 
ther provided,  that,  in  case  of  death,  absence,  resignation,  or  removal  of 
the  governor,  the  duties  of  that  office  shall  devolve  upon  the  secretary : 
U.  &  StaiuUM  at  Large,  I,  &0-o3. 
408 
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/  18  also  authorized  to  create  proper  divisions  for  the  execution 
of  process,  civil  and  criminal ;  and,  as  fast  as  circumstances 
may  require,  to  lay  off  district*,  in  which  the  Indian  title  shall 
become  extinct,  into  counties  and  townships,  subject,  however, 
to  such  alterations  as  may  subsequently  l>e  made  by  the  legis- 
lature.' Moreover,  he  is  empowered  to  "  appoint  such  magis- 
trates and  other  civil  officers,  in  each  county  and  township,  as 
he  shall  find  necessary  for  the  preservation  of  the  peace  and 
good  order  in  the  same." 

The  supreme  court  is  composed  of  the  three  judges,  any  two 
being  competent  to  act ;  and  it  is  invested  with  common  law 
jurisdiction. 

In  place  of  a  legislature,  the  governor  and  judges,  or  a  ma- 
jority of  them,  are  required  to  adopt  and  publish  such  laws  of 
the  original  States,  criminal  and  civil,  as  may  be  necessary 
and  most  suitable  to  the  existing  circumstances;  which  laws 
shall  be  valid  throughout  the  territory  unless  disapproved  by 
Congress.' 


*  Governor  St.  Clnir  claimed  the  right,  not  only  of  making  the  first  divi- 
■ion  of  the  territory  into  counliog,  but  also  of  creating  new  counties  by 
subdivision.  Thin  led  to  a  controversy  between  him  and  the  assembly,  the 
latter  maintaining  that  the  governor's  power  cease<l  with  the  creation  of 
the  original  counties.  The  question  was  finally  settled  by  Congress  unfavor- 
ably to  the  governor.  See  Smith,  Si.  Clair  Paperi,  I,  214  ;  II,  515  ff.;  Gra- 
ham, Legu^tion  in  S.  W.  Territory,  in  Ohio  Arth.  and  Hist.  Quart.,  I,  313, 
314-15 ;  Ilinsdulc,  The  Old  Northvxtt,  300. 

'The  Ordinance  gave  the  governor  and  judges  power  only  to  adopt  and 
publish  laws  of  the  original  states.  They  proceeded,  nevertheless,  to  enact 
new  ones;  and  since  these  measures  were  not  formally  disallowed  by  Con- 
gress, they  were  enforced  as  if  valid:  Chase,  llitt.  Skftck,  in  SlaluUt,  I,  19; 
Graham,  Legislation  in  N.  W.  Territorj/:  Ohio  Arch,  and  IIi*l.  Quart.,  I,  306-6; 
Hinsdale,  The  Old  Northvait,  208 ;  Burnet,  JVotes,  83-4.  But  on  Miiy  24, 1 794, 
the  HoiLie  of  Representatives  adopted  a  resolution  disapproving  the  law* 
of  the  territory  enacted  in  1792:  AnnaU  3d  Oonyrau,  1214;  .inuriean  .SVo/s 
Papers,  MisceUaneovt,  I,  82.  Later,  "a  joint  resolution  <lc<-lariiig  tlieni  void 
was  read  twice  and  committed,  but  no  further  action  wtm  taken,  (iuvi-mor 
8t.  Clair  stated  that  it  passed  the  House,  but  was  ri-ji-cled  by  the  Senat*, 
because,  'as  they  considered  them  all  ijmi  fiu-tii  void,  Ihey  thntigbt  it  im- 
proper to  decUre  any  of  them  so  by  ao  act  of  the  legislature.' "     Dunn, 
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A  second  constituttoaal  stage  is  reached  as  soon  as  the  ter- 
ritory contains  five  thousand  free  male  inhabitants  of  full  age. 
The  power  of  legislation  is  then  transferred  to  a  general  assem- 
bly composed  of  the  governor,  legislative  council,  and  house 
of  representatives.  The  representatives  are  chosen  by  the 
people  for  a  term  of  two  years,'  on  the  basis  of  one  for  every 
five  hundred  free  male  inhabitants;  but  only  residents  of  the 
district  possessed  therein  of  two  hundred  acres  of  land  in  fee 
simple  are  eligible.  The  eouneil  is  composed  of  five  members 
appointed  by  Congress  from  ten  nominees  chosen  by  the  repre- 
sentatives, and  holding  office  for  five  years.  The  qualifications 
of  a  council  man  are  residence  and  a  freeliold  of  five  hundred 
acres.  The  general  assembly  may  make  laws,  not  repugnant 
to  the  Ordinance,  and  prescribe  the  duties  of  all  magistrates 
and  other  civil  officere;  but  no  legislative  act  shall  be  valid 
without  the  governor's  as.sont,  and  the  appointment  of  magis- 
trates and  civil  officers  is  still  vested  in  him. 

Such  are  the  princi[)al  provisions  of  the  great  charter,  so 
far  as  tliey  relate  to  the  political  organization  :  let  us  now  see 
how  the  local  machinery  was  developed  in  accordance  there- 
with.* 


Indiana,  273 ;  AnnaU  3d  Congrat,  1223 ;  and  Smith,  St.  Clair  Papert,  II,  356. 
See  also  IIowc,  Law)  aitd  Court*  of  Northwest  and  Indiana  Terriloriet,  9.  The 
laws  of  1795  are  profeasedljr  a  literni  tranitcript  of  the  statutes  adopted :  lb,, 
9.  In  1792  the  governor  and  judges  were  authorized  to  repeal  the  lawi 
adopted  hy  them  whenever  they  should  "be  found  to  be  improper":  U.  S. 
Slataia  al  Large,  I,  280,  "  The  laws  enacted  by  them  were  originally  printed 
in  four  volumes,  volume  1,  containing  the  laws  of  1788,  1790,  and  1791; 
volume  2,  containing  the  laws  of  1792;  volume  3,  the  first  book  printed  in 
the  territory,  containing  the  laws  of  1795,  commonly  known  as  the  Maxwell 
Code,  from  the  name  uf  the  printer;  volume  4,  containing  the  laws  of 
1798":  Howe,  Laiss  and  Court*,  6.  These  volumes  are  now  very  scarce ;  but 
in  1833,  the  laws  of  the  governor  and  judges  were  reprinted  in  the  colleclioa 
which  I  have  cited  as  Chase's  Staluta  of  Ohio  and  the  Northwett  Terrilory. 

'  But  each  elector  is  required  to  have  a  freehold  in  fifty  acres. 

'  For  the  text  of  the  Ordinance,  see  Poore,  Chartent,  I,  429  ff. ;  Chase,  Statuta 
of  Ohio  and  the  N.  W.  Territory,  I,  «6-69 ;  UniUd  Slata  Statute*  at  Large,  I, 
51-53 ;  Porter,  Outlinei  of  U.  S.  OoTotihUion,  63  ff. ;  JouniaU  of  Oongreu,  IV, 
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(6). —  The  Inariffuraiion  of  Civil  Inditutions. 

On  October  5,  1787,  General  Arthur  St.  Clair  was  chosen 
governor,  aiul  AViiithrop  Sargent,  secretary,  of  the  territory  ; 
and  soon  after  the.  judges  were  appoiutal,'  The  governor 
arrived  in  the  new  colony  on  July  9,  1788,  and  iuiniediately 
assumed  control.  But  it  was  not  until  July  15  that  the 
formal  inauguration  of  civil  authority  in  the  Northwest 
occurred.  On  that  day  the  com  missions  of  the  governor, 
secretary,  and  judges,  as  also  the  fundamental  Ordinance,  were 
read  before  the  assembled  people  by  Secretary  Sargent;  and 
Governor  St.  Clair  in  an  address  expounded  the  principles  of 
the  constitution  and  compact.' 

But  already,  three  months  before  the  formal  reign  of  law 
began,  local  self-government  had  been  established  on  the  Mus- 
kingum. April  7,  1788,  a  band  of  pioneers,  veteran  officers 
and  soldiers  of  the  Revolution,  had  arrived  in  the  Mayflower 
of  the  West  at  the  site  of  Adelphia,  the  town  which  they  im- 
metliately  founded.  But  this  vilhige  was  presently  rechris- 
tened  Marietta^  in  honor  of  the  unfortunate  princess  who  had 
shown  constant  friendship    for   the   American  cause    in    the 


752;  Sl.Clair  Paper;  II,  612-18;  Life  and  JoumaJs  nf  M'lntunek  Cutler,  11, 
419-27;  Mag.qf[Ve»l.IJi»t.,  1,56-9;  Albacli,  Worf«rn .4 nrw/*, 466-72;  Cooper, 
Amaiean  PolUiet,  Book  IV,  10-13;  Curtis,  HUl.  of  (he  Conidtution,  I,  302  81 
(a  Bummary);  Williauia,  Revised  Slatulet  of  Ohio,  II,  1686-90;  Starr  and 
Curtis,  Annotated  Statute*  of  lUinois,  1885,  I,  42-6;  DonnltLion,  The  Public 
Domain,  153-6;  Dillon,  HUl.  of  Indiana,  697-601. 

On  the  history  of  itic  (^)rdinanee,  in  addition  to  referencea  elsewhere  given 
(Chap.  IV,  I,  (a) ),  see  Dunn,  Indiana,  177-218;  and  particularly  the  chap- 
ter on  the  "  Slavery  Proviso  " :  lb.,  219-60.  Cf.  Winsor,  Nar.  and  C>rit.  Iliit., 
VII,  638. 

'St.  Clair's  commission  dated  from  Feb.  1,  1788:  Walker,  Alheju  Cbun^, 
88.     The  judges  were  appointed  Oi't.  16,  1787  :  Burnet,  NoUt,  38. 

'  The  inaugural  addresa  of  Gov.  St.  Cliiir  is  printed  by  Mr.  Smucker  in 
Matj.  of  West.  Hill.,  Sept.,  1888,  pp.  488-9. 

>0n  July  2:  Cox,  Ohio  Arch,  and  Hitl.  Quarl.,  II,  169;  Walker,  Athcnt 
Cbun/y,  87  ;  Albach,  WeMem  Annalt,  476. 
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struggle  for  independence,  but  who,  at  the  moment,  strangely 
enough,  was  doing  what  she  might  to  stifle  the  voice  of  civil 
liberty  in  France.  As  no  public  authority  had  yet  been  pro- 
claimed in  the  tcrriton",  the  settlers,  in  the  spirit  of  true 
Englishmen,  proceeded  to  enact  laws  for  their  own  security 
and  governan(?e.  These  ordinances — genume  folk  laws  of  a 
genuine  folkmoot — were  then  nailed  to  an  oak  by  way  of 
promulgation;  and  Return  Jonathan  Meigs — pi-actically  the 
first  scirgercfa  in  the  West — was  appointed  to  administer 
them.'  And  precisely  similar  measures  for  self-helji  were 
resorted  to  at  Losantiville,  the  future  Cincinnati,  founded  at 
the  close  of  the  same  year.  Here  also,  until  the  organization 
of  Hamilton  county  in  1790,  the  i>eople  were  governed  by 
laws,  which  were  created  by  themselves  and  executed  by  a 
sheriff  of  their  own  choice.* 

(c). — The  First  County  Organizcdion, 

The  new  colonies  were  established  under  the  very  eyes  of 
hostile  savages.  They  were  sun-ounded  by  a  fringe  of  Indian 
tribes  which,  though  generally  quiet,  were  restive  and  threat- 
ening; and  life  and  projwrty  were  frequently  destroyed  by 
petty  incursions.'  Provision  for  military  defence,  therefore, 
became  the  primary  duty  of  the  newly  establishc<l  govern- 
ment. Accordingly,  on  July  25,  appeare<l  an  ordinance — the 
very  first  enactment  of  the  governor  and  judges — autliorizing 
a  militia  organization.  And  here,  on  the  recurrence  of  similar 
circumstances,  the  history  of  primitive  New  England  is  re- 
peated. Both  the  frequency  ai  trainings  and  the  r«|uirement 
as  to  arms  remind  ua  of  tlie  first  orders  of  the  general  court 


'  Colonel  Ebenezer  Sproat,  of  Wiubingtcn  ooonty,  was  the  first  gheriff 
appointed  after  the  arrival  of  Gov.  St.  Clair. 

•  Bumel,  A'o(<a,  57. 

'CoT,ATch.and  llin.  Quart.,  II,  167;  Albach,  Walem  AmiaU,VlbS.\  At^ 
water,  Ilittory  </  Ohio,  182  ff.;  Burnet,  yotea,  58,  etc 
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of  Massachusetts.'  It  was  enacted  that  "  all  male  intiabitants 
of  the  age  of  sixteen  and  upwards,  shall  lie  armed,  equipped, 
and  accoutred  in  the  folluwing  manner ;  witii  a  musket  and 
bayonet,  or  rifle,  cartridge  box  and  pouch,  or  {xjwder  horn  and 
bullet  pouch,  with  forty  rounds  of  cartridges,  or  oue  [wund  of 
jjowder  and  four  pounds  of  lead,  priminjf  wire  and  Krush  and 
six  flints.  .  .  And  whereas  the  assembling  of  the  meniliei-s  of 
community  at  fixed  periods,  conduces  to  health,  civilization,  and 
mondity  ;  aud  such  assenddin}^  without  arms  in  a  newly  settled 
country  may  be  attcnde<l  with  danger ;  therefore  the  eorjxs  shall 
be  paraded  at  ten  o'clock  in  the  morning  of  each  first  day  of 
the  week,  armed,  equipped,  and  accoutred  as  aforesaid,  in  con- 
venient jilaces  next  adjacent  to  the  place  or  places  .  ,  .  as- 
gigned  for  public  worship,"  and  at  other  times  and  places,  "  as 
the  commander-in-chief  may  direct."* 

In  17!' 1  Saturday  instead  of  Sunday  was  made  the  regular 
training  day ;  but  every  militiaman  attending  public  worship 
on  the  Sabbath  was  reqiured  t-o  go  armed  and  equipped  accord- 
ing to  law  "as  if  he  were  marching  to  engage  the  enemy."* 

On  the  day  following  the  publication  of  the  militia  act — 
the  twenty-sixth  ol'Jnly — Washington  county  was  created  by 
proclamation  of  the  governor.*    This  is  the  oldest  county  west 


'See  above  Chap.  VII,  IV. 

•Chase,  Slnlula,  I,  92. 

'Chase,  Statutes,  I,  114.  In  1709  the  first  territorial  assi-mbly  required 
trainings  to  be  held  everv  two  monthis  except  from  January  to  March  in- 
clasive :  76.,  249. 

*  Hamilton,  Knox,  and  St.  Clair  counties  were  organized  in  1790;  Wayne, 
in  1790;  Adams  and  Jeflerson,  in  1797;  Rocs,  in  1798.  Of  these,  Knox 
corresponded  rouRhly  to  Indiana;  St. Clair  to  IllinoiHand  Wisronsin  ;  while 
Wayne  comprised  northfrn  Ohio  and  Indiana,  the  northeast  corner  of 
Illinoiii,  the  eastern  od(»e  of  Wisconsin,  and  all  of  Michigan:  See  the  map 
of  Wayne  county  in  Farniur,  Jlial.  of  Detroit  and  JUieh.,  119.  Cf.  Graham, 
in  OMo  Arch,  and  Hist.  Quart.,  I,  309-10;  Sraucker,  in  J/uj.  o/  West.  Hist., 
I,  207-8.  Howe's  Ilustorieid  Chll.  of  Ohio  contains  an  account  of  the  organi- 
zation and  history  of  each  of  the  Ohio  counties. 

However  none  of  the  counties  created  by  Gov.  St.  Clair  possessctl  such 
generous  dimensions  as  the  county  of  Illinois,  established  by  Virginia  in 
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of  Pennsylvania,  ami,  like  other  counties  suhscqiiently  formed, 
it  was  originally  of  vast  extent,  comprising  all  the  region  ceded 
by  the  Indians  east  of  the  Sc^ioto,  or  about  one  half  of  the 
present  state  of  Ohio.'  A  few  days  later,  on  August  23,  an 
act  appeared  providing  for  county  c.onrt,<!  of  quarter  sessions 
and  cotiimon  pleas  ;  and  soon  after  a  clerk,  stieritf,  and  judgea 
of  probate  and  common  pleas  were  appointed. 

The  mechanism  of  tlie  first  county  was  now  ready  for  opera- 
tion. Accordingly  on  the  second  of  September,  amidst  solemn 
pageantry  and  ceremony,  the  court  of  common  pleas  Ijegan  its 
first  session.  Dr.  Manasseh  Cutler,  author  of  the  Ordinance, 
iuvoket-l  a  divine  blessing;  the  euinniissions  of  the  judges, 
clerk,  and  sheriff  were  read ;  and  then  the  sheriff,  Colonel 
Ebenezer  Sproat,  proelaimwl  :  "  O,  y&s  !  a  court  is  opened  for 
the  administration  of  even-hanilcd  justice,  to  the  jvoor  and  the 
rich,  to  the  guilty  and  the  innocent,  without  respect  of  per- 
sons; none  to  be  jiunished  without  trial  by  their  ]x?er8,  and 
then  in  pureuance  of  the  laws  and  evidence  in  the  case."* 

Thus  it  is  seen  that  the  builders  of  1788  were  conscious  that 
they  were  laying  the  foundations  of  a  noble  e<lifice ;  but  it 
may  be  doubted  whether,  iu  their  wildest  dreams,  they  were 
able  to  conceive  either  the  magnitude  or  the  splendor  which 
the  structure  would  attain  in  a  century  to  come.* 


1778,  to  assert  her  chartered  rights  to  the  western  domain.  This  county, 
though  its  IxHinilaries  arc  not  defined,  would  really  oomprise,  not  only  nearly 
the  whole  Northwest  Territory,  but  also  undefined  regions  l>eyand.  See 
Hening,  Slaluta,,  I X,  562-5. 

'Tills  proclamation  — which  determined  the  general  farm  of  many  hun- 
dreds of  future  proclamations  for  the  formation  of  counties  in  the  West — U 
printed  in  Albach's  Watem  Annals,  476-7 ;  also  in  Walker's  Athau  Q)un(y, 
93-4. 

•  See  the  description  of  the  ceremony  in  Smith,  St.  Clair  Papert,  I,  148-9 ; 
Cox,  Ohio  Arch,  and  Hist.  QuaH.,  II,  1.^9  f.;  Albach,  WesUm  AntuJji,  477-8. 
On  Sept.  9,  the  first  court  of  quarter  seasions  was  opened  :  Hihlreth,  Pioneer 
History,  233;  Smith,  St.  Clair  Papers,  I,  149.  note  2. 

'On  the  planting  and  development  of  civil  institutions  in  the  Northwest 
Territory,  see  Smith,  St.  Clair  Paptn,  I,  137  ff. ;  Farmer,  HitL  of  Detroit  and 
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(d), — Judicial  Administration. 

The  county  organization  as  gradually  fstablisliwl  in  the 
Northwest  Territ<iry  was  nio<lelled  on  the  type  wliieli  had 
generally  prevailed  during  the  colonial  era.  But  there  was  a 
decided  retrogression  us  comjiare*!  with  the  conteui|K)rary  insti- 
tution in  New  York  and  IVniisylvunia.  For,  in  accordance 
with  the  provisions  of  the  Ordinance,  it  was  wholly  central- 
izetl,  the  right  of  appointment  to  all  })Osition8  Lioing  vested  in 
the  governor.  With  the  exception  of  the  elet;tive  principle, 
however,  the  legal  system  of  Pennsyh'ania,  in  this  as  in  other 
respects,  was  usually  imitated  by  the  territorial  legislation, 
though  the  traces  of  southern  and  New  England  influences  are 
not  wanting. 

Besides  the  high  sheriff  already  mentionefl,  the  officers  of 
the  county  were  a  coroner,'  u  treasurer,^  a  recorder  of  deeds,*  a 
judge  of  probate,  and  the  justices  of  the  county  cx>urte. 

The  judicial  system  of  the  county  consisted  of  five  cla.-^scs 
of  tribunals  :  a  court  of  common  pleas,  a  court  of  genend  quar- 
ter sessions,  a  court  of  probate,  a  court  of  orphans,  and  the 
courts  of  the  single  justices  of  the  peace. 


JfteA.,05fr.,  179  fr.,  1890*.;  Dnnn, /lufiano,  261  ff. ;  HiasAale,  The  Old  North. 
leal,  286  ff, ;  Judge  Joseph  Cox's  Marietla  Centennial  Address ;  Ohio  Arch, 
and  Hitt.  Quarl,,  II,  150-73:  Grabam,  The  LegisUuion  t'n  the  Northwett  Terri- 
tory, lb.,  1, 303-1 8 ;  Chase,  Preliminary  Sketch  of  the  History  of  Ohio,  in  StatiiUt, 
1, 5-48 ;  Howe,  Ijaw»  and  Courtt  of  NortJncett  and  Indiana  I'erritorie* ;  Smuoker, 
Our  TerrUorial  Statemten,  in  Mag.  of  West.  Hit,  I,  207  ff. ;  Our  Firit  Court, 
lb.,  IX,  Nov.  1888 ;  Centennial  .InniiwMry,  lb.,  VII,  April,  1888;  and  VIII, 
8epL,1888;  Albach,  Western  AnnaU.ili-S;  McMaslerB,  History  of  the  People 
of  U.  S.,  I,  513  ff. ;  Perkins,  Fifty  i'ears  of  Ohio:  N.  A.  litvieu!,  XLVII,  15, 
22,  29,  41;  Walker,  Athens  County,  S3ff.;  Atwater,  Hitt.  of  Ohio,  128ff.; 
Burnet,  Notes,  38-()5 ;  Blanchard,  Diteovay  and  Conquests,  187 ;  Monette, 
HisL  of  the  Discovery  and  Settlement,  II,  236-54. 

'The  act  of  Dec.  21,  1788,  provides  for  the  appointment  of  one  coroner 
in  eadi  county :  Cbaae,  Statuits,  I,  102.     Cf.  the  act  of  1795 :  lb.,  198. 

*.\ct  of  1792:  Chase,  Satults,  I,  118. 

'The  recorder'a  office  was  created  in  1795 :  Chase,  SlatuUt,  I,  167-8. 
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The  courts  of  orphans'  and  probate'  were  invested  with  the 
usual  powers.  Out  of  sessions  the  single  juslice  of  the  peace 
could  take  recognizancfs  and  jwrfonu  the  ordinary  duties  of  a 
peace  magistrate ;  and  he  was  also  authorized  to  determine 
petty  offences  punishable  by  fine.' 

The  court  of  i-ominon  pleas  was  composed  of  not  less  than 
three  nor  more  than  five  judges,  appointed  and  commissioned 
by  the  governor.  It  was  held  twice  a  year  at  the  same  place 
as  the  quarter  sessions  ;  and  exercised  jurisdiction  in  all  civil 
suits,  with  apj»oal  to  the  court  of  the  territory.  But  one  or 
more  of  the  judges  could  try  actions  for  debt  to  the  amount  of 
five  dollai's.' 

The  court  of  quarter  sessions  [wssessed  subetantiaHy  the  same 
character  as  the  English  sessions  of  the  seventeenth  century. 
It  was  composed  of  justices  of  the  j)eace  commissioned  for  the 
county  at  large,  of  whom  not  less  than  three  nor  more  than 
five  were  specially  designated  to  hold  the  court.  Any  three, 
one  Ijeing  of  the  quorum,  were  comjwteut  to  act.'  Four  regular 
sessions  and  as  many  special  sessions  as  the  justices  saw  fit  were 
held  each  year.  The  cf.iurt  exereisctl  criminal  jurisdiction  in  all 
cjises  not  involviug  life  or  limb,  im|)risonmeiit  for  more  than 
one  year,  or  the  forfeiture  of  chattels,  goods,  or  tenements.* 

(e). — A  Barbarous  Criminal  Code. 

Few  conimimitics  have  l)een  fotmded  under  more  favorable 
conditions  thau  those  of  the  Northwest  Territory.'     Civil 


'  Estaldislied  by  ihe  ad  of  1795:  Chase,  Ulatutet,  I,  159. 

•  EstaUishtii  Aug.  30,  1788:  Chase,  Slatutes,  I,  96. 
•Chase,  matuta,  I,  94. 

*Chafic,  nUtorieaJ  Shlch,  26-7;  Slaiutei,  I,  95.  In  1790  the  maximttm 
Dumber  of  judges  of  common  pleas  was  fixed  at  seven  and  the  number  of 
terms  increased  to  four:  lb.,  107. 

'Thcju»tii'««of  lliequorum  in  each  county  were  increased  to  nine  in  1790: 
Chase,  Stnlula,  I,  107. 

•  Chase,  Stalula,  I,  94-6.     Cf.  the  act  of  1795 :  76.,  147-8. 

'  "  No  colony  in  America  was  ever  settled  under  such  favorable  auspice* 
aa  that  which  has  just  commenced  at  the  Muskingum.     Information,  pn^ 
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liberty  was  secured  and  popular  education  was  encouraged  by 
t!ie  incomparable  provisions  of  the  comimct.  The  settlers, 
both  magistrates  and  people,  were  conspicuous  for  intelligence 
and  morality.  Nevertljeless,  how  little  rejil  progress  had  yet 
been  marte  in  social  scipncc,  is  strikingly  revealed  by  the  char- 
acter of  the  })ennl  legislation.  Many  years  after  the  coloniza- 
tion began,  the  l<i«tl  tribunals  were  requiretl  to  administer  the 
same  barbarous  punishments  as  ha<l  characterized  the  quarter 
sessions  of  both  Old  and  New  England  in  the  seventeenth 
ceuturj'.  Every  county  had  its  stocks,  pillory,  whipping  jwst, 
and  sometimes  more  cruel  instruments  of  torture.' 

By  the  act  of  Se()tember  C,  1788 — the  first  criminal  code 
established  in  the  Xorthwest' — fl'>gging  a»d  the  ])illory  are 
lavishly  prescribed  for  many  offences.  Thus,  for  ol»structiug 
the  autliority  of  a  magistrate,  the  offender  shall  be  fiue<l  not 
more  than  ibref;  hundred  dollars  and  receive  not  t«  exceed 
thirty-nine  lash&s.  For  larceny,  the  convicted  party,  Ixisides 
restoring  double^  the  value  of  the  thing  stolen,  is  required  to 
pay  a  fine  of  the  same  amount,  or  l)e  whipped  not  exceeding 
thirty-nine  stripes,  according  as  the  court  shall  determine. 
And  the  legislator's  conception  of  the  pecuniary  equivalence 
of  physical  suffering  may  perhaps  be  inferred  from  the  provi- 
sion tliivt  a  person  guilty  of  perjury  or  subornation  of  perjury 
"  shall  be  fined  in  a  sum  not  exceeding  sixty  dollars,  or  be 
whipped  not  exceeding  thirty-uine  stripes,  and  shall  moreover 
be  set  in  the  pillory  for  a  s]>ace  of  time  not  exceeding  two 
hours,"  and  be  forever  incapable  of  holding  office,  giving 
testimony,  or  serving  as  a  juror.* 


erty,  and  Btrenglli  will  be  its  cluuvcteristicit.  I  know  many  of  ibe  oettleni 
personally,  and  thore  never  were  men  better  calculated  to  promote  the  welfare 
of  such  a  community  " :  WuJihington's  letter  to  Uondcnton:  Sparku,  IX,  385. 

'  Chase,  Slatnla,  I,  122-3  (1792). 

'Chase,  Statula,  1,  97-101. 

'Or  the  thin);  stolen,  in  addition  to  its  value. 

'The  disparity  between  the  amount  of  the  fine  and  the  MTertty  of  the 
corporal  punishment  ia,  however,  not  so  strikingly  absurd  in  this  instance 
27 
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The  siirae  number  of  stripes  is  prescriberl  for  the  burglar 
•wliirfie  attempt  at  thefc  has  not  sucfeerled  ;  and  he  is  also  re- 
quired to  liiid  sureties  for  goo<l  behavior  or  go  to  jail  for  a 
period  not  exoeediug  three  years.  I f  .su(?c"essful,  in  addition  to 
the  foregoing  penalties,  lie  shall  1k'  fined  in  treble  the  value  of 
the  proj)erty  stolen,  one-third  to  the  territory  and  two-thirda 
to  tlie  injured  party.  And  if  he  wmmit  or  attempt  to  commit 
violence,  or  if  he  be  eanglit  with  arms  in  his  hands,  with  the 
plain  intent  to  do  injury,  he  may  be  imprisoned  in  any  jail 
in  the  county  for  a  term  of  forty  years.  But  even  this  is  not 
sufficient.  Hi.s  family  must  he  reduced  to  lieggary  and  a  bribe 
oflered  tor  conviction  ;  since  all  his  property,  real  and  jiersonal, 
is  forfeited  to  the  territor}',  the  injin-eil  party  to  be  recom- 
pensed therefrom.  Moreover  this  htst  penalty  is  prescribed 
in  the  ease  of  arson  ;  and  the  offender,  in  addition,  shall  l»e 
whippiKl,  put  in  the  pillory,  and  confined  in  jail  for  a  period 
of  not  more  than  three  years. 

The  governor  and  judges  were  not  quite  so  thoroughly  im- 
bued with  the  s])irit  of  the  Levilical  law,  as  were  the  framers 
of  the  first  codes  of  New  Haven  and  Connecticut.'     Disobedi- 


88  in  the  law  of  1795  for  the  punishment  of  larceny  under  a  dollar  and  a 
hblf.  It  is  provided  llint  auy  person  found  guilty  of  biioh  an  offence  before 
any  two  justices  of  iht-  connly,  shall  "  be  immediately  and  publicly  whipped, 
upon  his  or  her  Ixire  Uiick,  not  exceeiiinj;  lifteen  lashes;  or  be  fined  in  any 
Bum,  at  the  discretion  of  thesnici  jiistices,  not  exceeding  three  dollars;  and, 
if  able,  to  make  restitution,  besides,  to  the  |uirty  wronged:  paying  also  the 
charges  of  the  prosecution  and  whipping;  or,  otherwise,  shall  be  sent  to  the 
work-house,  to  he  kept  at  hiird  labor :  and  for  want  of  such  work-house  to 
he  committed  to  prison,  for  such  charges,  for  a  term  not  exeoeding  twelve 
days."     Chase,  Slaluta,  I,  147.     See  also  Dillon,  Hist,  of  Indiana,  375. 

'"If  any  child,  or  children,  above  sixteen  years  old,  and  of  compelenl 
understanding,  shall  curse,  or  smite,  his,  her,  or  their  nBturall  father,  or 
mother,  each  such  child  shall  be  put  to  death,  Exod.  21.  17.  Levit.  20.  9. 
Exod.  21.  lb,  unlesse  it  be  proved,  that  the  parents  have  been  very  un- 
christainly  negligent  in  the  education  of  such  child,  or  children,  or  so  pro- 
voked them  by  extrenm  and  cruell  correction,  or  usage,  that  they  have  been 
urged  or  forced  thereunto,  to  preserve  themselves  from  death  or  maiming"  : 
New  Haven  Code,  1665:  Trumbull,  Blue  Ixtm,  201.    A  like  provision  in 
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ence  to  parents  was  not  made  a  capital  crime.  But  tlie  fol- 
lowing provision  is  certainly  remarkable,  not  to  say  patriarchal, 
in  character.  It  was  enacted  that,  "  if  any  children  or  ser- 
vants shall  contrary  to  the  obedience  due  to  their  parents  or 
masters,  resist  or  refuse  to  obey  their  lawful  commands,  upon 
complaint  thereof  to  a  justice  of  the  pciice,  it  shall  be  lawful 
for  such  justice  to  send  him  or  them  so  olfending,  to  the  gaol 
or  house  of  correction,  there  to  remain  until  he  or  tliey  shall 
humble  themselves  to  the  said  parents,  or  masters  satisfaction. 
And  if  any  child  or  servant  shall  contrary  to  his  bounden 
duty  presume  to  assault  or  strike  his  parent  or  master,  upon 
complaitit  and  ixjnvietion  thereof,  before  two  or  more  justices 
of  the  peace,  the  otfender  shall  be  whippwl  not  exceeding  ten 
stripes.'" 

The  penal  laws  of  the  Northwest  Territory  remained  in 
force  in  Indiana  after  the  erection  of  that  territory  in  1800; 
and  new  measures  were  enacted  in  the  same  spirit.' 

By  the  early  legislation  of  Illinois,  likewise,  branding  with 
a  hot  iron  was  authorized  ;  and  stripes  upon  tiie  naked  body, 
varying  in  number  from  ten  to  five  hundred,  according  to  the 
nature  of  the  offence,  were  prescribed.* 

Similar  laws  existed  in  the  territory  of  Michigan.     Persons 


^•Imost  exactly  the  iame  words  is  oonLained  in  the  "  (.Capital  Lawii"  of  CoQ- 
'necticut,  1642:  Trumbull,  Blue  Lawt,  69.     And  it  was  incorporated  in  the 
Duke  of  York's  ixnw,  15. 

'  The  horeh  criminal  code  put  in  force  by  the  goveraor  and  judges  in  1788, 
wan  re-enacted  by  the  assembly  of  1799:  Chose,  Slalule*,  I,  212;  and  whip- 
ping, the  pillory,  and  ear-cropping  were  retained  in  the  laws  of  Ohio  until 
1815:  (;ha>%,  StatuJet,  I,  6141)'.  (1S09),  856  0:  (1815).     See  an  intoresting 
Lacconnt  of  the  early  penal  legislation,  by  Harloy  Barnes,  The  Whippiru/  PoU 
Ohio:  May.  of  West.  Hist.,  II,  193-6 ;  and  H.  B.  Curtis'  description  of  the 
[flogging  of  John  Courson  for  stealing  flour,  at  Newark,   Lickinii;  County, 
■1812:  Piotutr  Dayt  in  Oenlral  Ohio,  in  Arth.  and  Hi»L  QuarL,  I,  250-1.    Cf. 
Howe,  The  Lata  and  OnirU  of  Northwest  and  Indiana  Territarie*,  7. 

*  Thus  hicamy  was  made  a  capital  crime :  Howe,  Tht  Lout  amd  OourlM,  16. 
Cf.  Dillon,  HiMt.  of  Indiana,  421. 

'Davidson  and  Stuv^,  HitL  of  III.,  286.     Arson  and   horse-stealing,  on 
ad  conviction,  were  punished  with  death  :  lb.,  287. 
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practising  witchcraft  were  punished  by  fine  not  exceeding 
fifty  dollars,  or  by  imprisonment  for  not  more  than  three 
months.'  On  the  order  of  a  single  justice  of  the  peace,  |>etty 
ofFenders  were  publicly  whipped,  and  their  services  might  be 
sold  at  auction  to  the  highest  bidder  for  a  period  of  three 
months  or  less.'  "  The  whipping  jxist  disgraced  the  Detroit 
market  liouse  until  1831,  when  this  relic  of  barbarism  waa 
forever  removed."" 


(/). — tSabbath  Latoa  and  the  Debtor's  Priton. 

The  practice  of  imprisonment  for  debt  waa  perpetuated  in 
all  its  liiirshuess  and  the  revolting  scenes  of  the  Marshalsea  or 
the  FK-et  were  re-enacted  on  western  soil.  By  aii  act  of  the 
governor  and  judges  of  the  Northwest  Territory  in  1795,  the 
unfortunate  debtor,  for  any  sum  lesn  than  five  dollai-s,  is  made 
liable  to  indefitiile  imprisonment.  On  complaint  before  any 
juatioe  of  the  common  pleas  or  quarter  sessions,  if  the  defendant 
do  not  produce  eff«>cls  sufficient  to  satisfy  the  sum  in  execution, 
the  constable  is  "  required  to  take  such  defendant  into  the  jail 
of  the  proper  county  ;  and  the  sheriS'  or  keeper  of  such  jail 
...  is  required  to  receive  the  person  so  taken  in  execution, 
and  him  safely  keep,  till  the  sum  recovered,  with  costs,  be 
paid,  or  satisfaction  made  by  goods  or  otherwise."*  Subse- 
quently the  impecunious  debtor  was  graciously  allowed  to 
substitute  servitude  for  imprisonment.  It  was  provided  that 
no  person  shall  be  kept  in  jail  after  the  second  day  of  the 
session  next  following  the  day  of  commitment,  unless  the 
plaintiil'  make  it  appear  that  the  debtor  has  undisclosed  estate. 


■  Taritorial  Lam,  I,  113  (1816). 

'  Farmer,  Hi/it.  of  DelroU  and  Mith.,  190.  See  the  act  of  the  governor  mad 
judges  of  Michigan,  July  27,  1818  :  TsrrUorial  Lam,  11,  138-9. 

'  Campbell,  Pol.  HUl.  of  Mich.,  405. 

'Chase,  SlabUu,  I,  143.  For  the  procedure  in  case  of  greater  debta,  see 
/6.,  144f. 
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If  no  sucb  estate  be  fbimd,  then,  if  the  plaintiff  require  it,  the 
debtor  shall  "  make  satisfaction  by  personal  and  reasonable 
servitude  "  for  a  period  not  exceeding  seven  years,  according  to 
the  diseretion  of  the  court.  This  |)enalty,  however,  is  restricted 
to  immarrie*!  debtors'  under  forty  years  of  age,  "  unless  it  may 
be  the  recjtiest  "  of  (lersons  almve  that  age  ;  but  "  if  the  debUir 
be  married,  uud  under  the  age  of  thirty-six,  the  servitude 
shall  be  for  five  years  only."  In  either  case  if  tlie  creditor 
do  not  accept  the  "satisfaction"  the  debtor  shall  be  dis- 
charged.* 

An  act  of  1799  for  the  relief  of  prisoners  for  debt  provides 
that,  where  any  sueh  jierson  establi.*iies  the  fact  that  he  has 
not  sufiBcient  estate  to  support  himself  while  in  jail,'  he  may 
be  set  free ;  but  in  that  event,  the  execution  creditor  is  liable 
for  the  jail  fees  aud  cost  of  diet,  and  these  are  constituted  a 


'  Bachelors  fared  ill  under  the  early  biwB.  The  measure  jiuit  cited  i»  not 
the  only  one  which  reniiiidii  iih  of  the  Kouinn  legislation  of  the  enrly 
Empire.  Thus  by  an  act  for  regulating  county  levies,  passed  liy  the  gov- 
ernor and  juiiges  of  Imlinnu  Territory,  1803,  it  was  provided  that,  "a  tiingle 
man  above  the  a^c  of  twenty-one  years,  not  having  properly  to  the  amount 
of  four  hundre<l  dolhirs  and  neglecting  to  pay  the  tax  aasened  against  him, 
should  be  committed  to  the  county  jail  '  where  he  shall  remain  until  the 
said  tax  shall  he  paid,  unless  some  reputable  person,  in  the  opinion  of  the 
sberif}',  shall  be  forth-coming  therefor.'  Perhaps  this  law  was  not  enacted 
for  revenue  only,  but  also  to  encourage  marrying.  At  any  rate  to  pay, 
marry,  or  run  away,  were  the  only  alternatives  presented  to  the  young  roan 
of  that  day  "  :  Howe,  Latin  and  OourU,  13-14.  See  also  Davidson  and  Stuvd, 
Hillary  of  III.,  2»7. 

'  Chase,  Statutes,  I,  203-4. 

'He  was  required  to  subscribe  the  following  "iron-clad"  oath:  "  I  .  .  do 
in  the  presence  of  Almighty  God,  solemnly  swear  (or  affirm  as  the  cose  may 
be)  that  I  have  not  any  estate,  real  or  [lenioual,  in  possession,  reversion,  or 
remainder,  sufficient  to  support  myself  in  prisou,  or  to  pay  prison  charges, 
anil  that  I  have  not,  since  the  commencement  of  this  suit  against  me,  or  at 
any  other  time,  directly  or  indirectly  sold,  leased,  or  otherwUe  conveyed  or 
disponed  of  lo,  or  entrusted  any  person  or  (lersons  whatsoever,  with  all  or 
any  part  of  the  estate,  real  or  {wrwmal,  whereof  I  have  been  the  lawful 
posseoor,"  with  intent  to  keep  it  from  the  creditor:  Chase,  Stalulet,  I, 
269. 


of  the  County  in  the  Wetltam  Btalea. 

debt  for  which  the  person  discharged  is  responsible  just  as  for 
other  obligations,' 

Finally  it  may  Im?  nntetl  that  tlfe  legislators  of  the  North- 
west Territory  did  not  neglect  the  enactment  of  laws  for  the 
punishment  of  profanity  and  sabbath-breaking.  Their  first 
measure  on  these  subjects  is  unique,  and  will  recall  the  moral 
admonitions  incorporated  in  the  capitularies  of  Charles  the 
Great : 

"Whereas  idle,  vain  and  obscene  conversation,  profane 
cursing  and  swearing,  and  more  especially  the  irreverently 
mentioning,  calling  upon,  or  invoking  the  sacred  and  supreme 
Being,  by  any  of  tlic  divine  characters  in  whicli  he  hath 
graciously  conclesi'endetl  to  reveal  iiis  infinitely  beneficent  pur- 
poses to  mankind,  are  repugnant  to  every  moral  sentiment, 
subversive  of  every  obligation,  inconsistent  with  the  ornaments 
of  polished  life,  and  abhorrent  to  the  principles  of  the  most 
benevolent  religion.  It  is  expected  therefore,  if  crimes  of  this 
kind  should  exist,  they  will  not  find  encouragement,  counte- 
nance, or  approbation  in  the  territory.  It  is  strictly  enjoined 
upon  all  officers  and  ministers  of  justice,  upon  parents,  and 


'  Chaiie,  SuUitlet,  1,  259.  Similar  laws  were  enacted  In  IHinoin  Territory : 
Davidson  and  Stuv(^,  Hitl.  of  lU.,  287.  Imprisonment  for  debt  prevailed  in 
Mii-liigan  until  1822,  when  it  was  conditionallr  aboliHhed  whenever  eetAtes 
wure  ufcsigned  for  the  benefit  of  creditors;  Territorial  Lmut,  1,  838.,  20(S£, 
265  IT. ;   Farmer,  ITiil.  of  Detroit  and  Mich.,  177. 

By  an  act  of  1819,  the  Knglish  institution  of  prison  "bounds"  waa  there 
introduced.  It  is  provided,  "That  everv  person  imprisoned  for  debt,  either 
on  mesne  process  or  execution,  shall  be  permitted  and  allowed  the  privilege 
of  bounds,  which  are  or  may  be  laid  off  and  assigned  by  metes  and  iMunda 
around  or  adjoining  each  county  jail,  by  the  judges  of  the  county  courts  in 
each  of  their  respective  counties:  Provided,  The  same  do  not  extend  in  any 
direction  from  the  said  jail  more  than  seventeen  hundred  and  sixty  yards; 
but  Kucb  prisoner  shall  in  no  instance,  pus  over  or  without  such  limits." 
But  this  indulgence  is  granted  only  to  a  deblor  who  can  give  a  bond,  with 
two  approved  sureties,  in  double  the  sum  for  which  he  stands  committed  : 
Mich.  Territorial  Lav*,  II,  155. 

In  Michigan  the  poor  were  sold  by  the  sheriff  to  the  lowest  bidder: 
TtrriUnial  Lam,  IT,  115  (1817).    C(.  Wit.  Hist.  OoH,  U,  95. 
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others,  heads  of  families,  and  upon  othersof  every  description, 
that  they  abstain  from  practices  so  vile  and  irmtional ;  and 
tliat  by  example  and  precept,  to  tlie  utmost  of  their  powefi 
they  prevent  the  necessity  of  adopting  and  publishing  laws, 
with  penalties  upon  this  head.  And  it  is  hereby  declared  that 
government  will  consider  as  unworthy  its  confidence  all  those 
who  may  obstinately  violate  these  injunctions."  A  similar 
"  injunction  "  is  likewise  laid  down  for  the  proj)er  observance 
of  the  "  first  day."' 

The  foregoing  measure  can  scarcely  be  styled  a  "  law  with- 
out a  sanction,"  for  the  rather  broad  hint  that  government 
patronage  may  be  withheld,  though  a  novel,  is  perhaps  not  an 
entirely  ineffec-tive  penalty  for  the  moral  delinquencies  of 
American  citizens.  However,  in  1799,  the  assembly  found  it 
expetlient  to  resort  to  more  coramonplaoo  metliixls.  Every 
"  profane  curse,  damn,  or  oath  "  was  then  made  punisliable  by 
fine,  or  in  default  of  payment,  by  labor  upon  the  highway 
under  direction  of  the  road  overseer;  and  sabbath-breaking 
was  forbidden  under  similar  penalties.' 

(g). — Civil  Administration  of  the  Quarter  Sessions  and 
Tax  Oommissimiers. 

As  usual  the  justices  in  quarter  sessions  were  constituted  the 
general  administrative  authority  of  the  county.  The  care  of 
highways  dtvulved  upon  them  ;'  they  were  entrusted  with  the 
licensing  of  taverns*  and  the  fixing  of  rates  for  ferries;*  and 
they  had  chai^  of  the  poor.'     They  could  also  divide  the 

'  L«w  respecting  crimes,  Sept  6, 1788 :  Chase,  Slatuta,  1, 101.  Mr.  Howe, 
Lawi  and  Oaurtii,  H,  thinks  this  the  only  known  instance  of  a  "threat  to 
legislate  by  a  legislative  body." 

'Chaae,  &a{u(et,  I,  228. 

'Chase,  Stotu/ei,  ],  120-1,  260 ff. 

♦  Chase,  f^atuUt,  I,  294. 

>  Chase,  S(atule»,  1,  21»-20. 

*  Chase,  SlahUet,  I,  175-8.    The  Pennsylvania  statute  was  adopted. 
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county  into  election  districts,'  lay  out  townships,  and  appoint 
clerlvs,  constables,'  overseers  of  the  poor,*  fence  viewers,*  and 
other  township  officers.  • 

To  the  justices  also  belonged  the  supervision  of  taxation 
and  finance;  but  tbi.s  function  was  ultimately  entrusted  to  a 
board  of  c^>nl»1i^^sioIlers — a  body  which  was  gradually  differ- 
entiated. Thus,  in  1 792,  it  was  made  the  duty  of  the  quarter 
sessions  to  calculate  the  levy  required  for  each  year  subject  to 
the  approval  of  the  territorial  judges.  One  or  more  commis- 
sioners for  each  township  were  to  be  appointed  by  tlie  judges 
of  common  pleas  ;  and  these  comniissionere  were  required  to 
assemble  uiinually  and  appurtion  the  fax  upon  the  respective 
towns  according  to  "  wealth  and  numbers."  The  quotas  were 
then  assessed  in  each  lown  by  three  assessors  likewise  appointed 
by  tiie  common  pleas.*  This  is  the  germ  of  the  county  com- 
missioner system  in  the  West.  But  in  J7D5  the  Pennsylvania 
plan  was  intr(>duc('<l.  An  assessor  was  to  lie  elected  in  each 
town,  for  wiiicli  also  three  commissioners,  one  retiring  annu- 
ally, were  to  be  appointed  by  the  quarter  sessions.  Tlie  asses- 
sors and  coniinissioners,  iti  joint  assembly,  wore  constituted  a 
county  board  of  audit ;  and  they  were  autiiorizcd  to  appoint 
the  tax  collectors."  This  is  the  second  stage  in  the  differentia- 
tion of  the  liiiard  of  comnn'ssl oners  in  the  West. 

A  third  step  was  taken  by  the  first  general  assembly  of  the 
territory',  1790,  when  a  county  board  of  three  commissioners 
was  creatctl  and  entrusted  with  the  levy  and  assessment  of 
taxes  and  the  auditing  of  claims.  But  the  quarter  sessions 
were  still  the  liigher  fiscal  authority.     They  wjuld  appoint  the 


>  Chose,  Slatula,  I,  304. 

'See  the  act  ol'  tlic  lirst  nssenibly,  1799:  Chase,  Statute*,  I,  240,  where  the 
sessions  are  autliorized  to  appoint  constables  as  censtis  takers. 

•Chase,  Stalvta,  I,  107-9,  176-82. 

'Chase,  Slatula,  I,  112.  Here  the  fence  viewer  is  styled  " appraiser  of 
damages  and  viewem  of  inclosnref."     Cf.  76.,  184,  216, 

'Chase,  Sfltui«,  1,  118-19. 

'Chase,  Suuuta,  I,  168-71. 
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commissioners,  hear  appeals  from  them,  and  let  contracts  for 
county  buildings;  but  the  commissioners  might  appoint  their 
own  secretary  or  clerk,  andit  accounts  under  contracts,  and 
take  final  appeal  from  the  decisions  of  the  sessions  to  the 
sni>reme  court  of  the  territory.' 


(/i). — Emancipation  of  the  ibunty. 

Snch  was  the  character  of  comity  administration  in  the 
Nurtliwest  Territory ;  and  it  is  plain  tliat  the  people  were 
allowed  very  little  direct  voice  in  the  matter;  though,  on  the 
advent  of  the  town-meeting,  with  authority  to  choose  local 
officers,  the  means  of  local  self-government  was  in  part  sup- 
plied.^ But  under  the  first  legislation  of  Ohio,  after  that 
portion  of  the  territory  was  erected  into  a  state,  a  much  more 
popular  system  was  introduced.  The  old  cotirti  of  probate, 
orphans,  common  pleas,  and  quarter  sessions  were  at  once 
aholi^hed,  and  their  jurisdiction  and  powers  vested  in  new 
courts  of  common  pleas  consisting  of  three  associate  justices  in 
each  county,  presided  over  by  a  circuit  judge.'  All  county 
officers  were  soon  made  elective;*  and,  in  J 804,  a  board  of 
thi-ee  elective  county  commiasioners  was  institute*!.  In  this 
body  was  vested  the  llsctd  and  general  administrative  authority 
of  the  old  quarter  sessions,  which  had  been  temporarily  lodged 
in  the  courts  of  common  pleas."  With  this  event  that  central- 
ized type  of  I'ree  county  government,  which  has  since  found  its 
way  into  many  western  states  and  territories,  was  organically 
complete.  Furthermore  the  early  institutional  history  of 
Indiana  and  Illinois,  with  respect  to  the  subject  under  con- 
sideration, is  merely  a  continuation  of  that  of  the  Northwest 


> Chase.  SUUula,  I,  27+77. 
'See  above  Cbnp.  IV,  i.  (A). 
•ChsKC,  Statutes,  1,  3oft-6(». 
•Chaiie,  SUUulet,  I,  3G2,  3U4. 
*Chaae,  SlaiuUi,  I,  410-12,  369. 
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cited  that  the  "  said  Francois  .  .  .  shall  be  boimd  to  pay  us, 
our  heirs  and  assign?,  in  our  castle  and  principal  manor,  each 
year,  .  .  .  the  sum  of  fivelivres  quit-rent  and  rent,  and  over 
and  above  for  other  rights,  .  .  .  the  sum  of  ten  livres,  in 
peltries,  gootl  and  merchantable."  Later  these  dues  are  to  l)e 
paid  in  money.  The  grantee  is  to  enjoy  the  right  of  fisiiing 
and  luinting,  except  as  to  hares,  rabbits,  partridges,  and 
pheasants  ;  likewise  (if  trade,  but  no  agents  or  clerks,  not  dom- 
iciled at  Detroit,  may  be  employed,  A  characteristic  French 
custom  is  preserveil  in  the  requirement  that  the  grantee  shall 
*'  come  and  carrj",  plant  or  help  to  plant,  a  long  May-pole  be- 
fore the  door  of  our  principal  manor  on  the  first  day  of  May, 
in  every  year,"  under  penalty  of  three  livrea  for  neglect.  The 
estate  may  not  be  alienate<l  or  liypothecatwl  without  the 
grantor's  consent;  and  in  case  of  sale,  the  latter  has  the  right 
of  pre-emj)tioi),  that  is,  of  taking  the  estate  at  the  same  price 
as  the  other  purchaser  oifers.  This  airresponds  to  the  ntrnit 
ceimuel  i>f  the  seigneur  in  France,  but  it  is  not  authorized  by 
the  Coutume  de  Paris.'  The  estate  is  also  subject  to  banalitS 
of  the  mill,  that  is,  the  proprietor  is  required  to  "  come  and 
grind  his  grain  "  in  the  mill  of  the  seigneur,  and  j»ay  a  toll  of 
eight  pounds  for  each  niinot — about  three  bushels.'  The 
grantee  is  also  bound  to  furnish  timber  for  vessels  and  fortifi- 
cations, when  desire<l,  and  lie  is  ]>roliibitetl  from  working  at 
the  trade  of  blacksmith,  cutler,  armorer,  or  brewer,  without 
special  permission.' 


'Tocqueville,  The  Old  lifgime,  .S34.    Cf.  Cnmpb.-ll,  Pol.  IHft.  of  Mich.,  73. 

'For  an  exiiniiile  of  tlie  usual  burdens  of  a  French  holding;,  Rec  the 
enDmeriition  of  the  revenues  of  the  estate  of  Brosses,  in  Tuirie,  The  AndeM 
lUgime,  405-9.     (t.  lb.,  •J2-« ;  and  Tm.nieville,  The  Old  lilrpme,  333  ff. 

•  Fur  a  iranslutiiin  of  this  convi-yani*,  see  Amrriean  Staie  Papert,  Publio 
Landt,  I,  250-1.  On  the  manors  and  the  scttlenjcnl  of  Detroit,  see  Farmer, 
UiU.  oj  Detroit  and  Mich.,  17  ff.;  Campt)cll,  Pol.  Hi»U  of  Mich.,  70-<5;  Al- 
boch,  AnnoU,  84-6  ;  Blanchard,  Discovery  and  Oontpiests,  72:  Dillon,  HitLqf 
Indiana,  19;  Oau  ManiucripU:  Wit.Hii't.  CbU.,  Ill,  167-S;  Uubbaixl,  Earif 
CUonuotion  of  Detroit:  Miek.  Pioneer  QtU.,  I,  347  ff. 
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Fort  Pontchartrain  was  immediately  built;  and  Cadillac  re- 
mained cHniniaitdant  of  the  post  until  1710,  when  he  departed 
to  assume  the  duties  of  intendant  of  Louisiana.  Throughout 
the  entire  periixl  of  Frencli  supremacy  the  inhabitant*  of  Mich- 
igan were  rulefl  cliictly  by  martial  law,  administered  by  the 
commandant  under  the  sujierior  juriaiiction  of  the  governor 
and  intendant  of  Canada."  But  the  civil  authority  of  Cadillac 
obtained  indirectly  a  higher  sanction.  In  accordance  with 
the  usual  practice  of  the  French,  the  fort,  with  a  certain  tract 
of  land,  was  granted  to  him  as  a  seigneurie,  or  manor ;  and 
doulitless  the  grant  carried  with  it  ]>owers  "  not  les*  than  those 
belonging  to  the  highest  feudal  lordship  of  France."'  More- 
over he  was  authorized  to  alienate  portions  of  the  public 
land,  but  on  sucli  general  conditions  as  were  prescribed  by  the 
Coxtlume  de  Parin  or  by  the  decrees  of  the  king.' 

Accordinglv,  on  March  10,  1707,  two  manors  were  erected, 
one  granted  to  Francois  Fafard  de  Lorme  and  the  other 
to  Jacques  dc  Marsac*  The  conditions  of  the  former  of  these 
conveyances — so  often  described  by  annalists  of  the  West — 
are  precisely  similar  in  character  to  those  of  contemporary 
tenures  in  France.  The  grant  consists  of  two  arpents*  in 
front  by  twenty  in  depth  "  on  one  side  our  manor."     It  is  re- 


gxined  anj  politicol  significance  during  the  eighteenth  century.  See  Cooley, 
Michigan,  ."W-g. 

'  See  Waliter,  The  Northwal  during  the  Revolution :  Mith.  Pioneer  CdlL,  III, 
13 ;  CampbcJl.  Political  History  of  Miek.,  65. 

'Campbell,  Pol.  Hi»t.  of  Mieh.,  78,  66. 

*On  tiie  grant  to  Csulillftc  and  his  authority  to  erect  manors,  see  Farmer, 
Hitttrry  of  Daroil  and  Mich.,  17 ;  <ampbell,  PoL  lliO,  oj  Miek.,  70.  Mre. 
Sheldon's  Early  Hi»lory  of  MleJiif/an  contains  much  valuable  matter  relating 
to  Cadillsc,  hut  liulo  uf  im|>orlaoce  connected  with  law  or  institutions. 

'  In  American  Utate  Paptn,  Public  Landt,  I,  260,  the  name  in  written : 
"  Jacob  de  Manac,  dit  DeerocheB." 

'"  Antoine  de  In  Mothc  Cadillac  ...  is  said  to  have  been  granted  a  do- 
main o[  fifteen  arpcntn  Mjuare.  The  arpent,  however,  was  not  a  uniform 
measure.  The  United  States  standaril  fixes  it  at  1'.I2.24  feet.  A  woodland 
arpent  is  a  little  more  than  a  square  acre:  hut  nrpents  and  acres  are  olVen 
iiied  as  interchangeable  terms : "  Farmer,  UiiL  <if  Dttrvit  and  Mich.,  17. 
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citeil  that  the  "  said  Francois  .  .  .  sliall  be  bound  to  pay  us, 
our  heirs  and  assigns,  in  our  castle  and  principal  manor,  each 
year,  .  .  .  the  sum  of  five  livres  quit-rent  anil  rent,  and  over 
and  above  for  other  rights,  .  .  .  the  sum  of  ten  livres,  ia 
peltries,  piiKl  and  merchantable."  Later  these  dues  are  to  be 
paid  in  money.  The  grantee  is  to  enjoy  tlie  rijfht  of  fishing 
and  hunting,  except  as  to  hares,  rabbits,  partridges,  and 
pheiusanls  ;  likewise  of  trade,  but  no  agents  or  clerks,  not  dom- 
ieiletl  at  Detroit,  may  be  eniployetl.  A  characteristic  French 
custom  is  preserved  in  the  requirement  that  the  grantee  shall 
"  come  and  rarry,  plant  or  help  to  plant,  a  long  May-pole  be- 
fore the  door  of  our  principal  manor  ou  the  fii-st  day  of  May, 
in  every  year,"  under  penalty  of  three  livrea  for  neglect.  The 
estate  may  not  be  alienate<l  or  hypothccatwl  without  the 
grantt)r's  consent ;  and  in  case  of  sjile,  the  latter  has  the  right 
of  j)re-em|>tion,  that  is,  of  taking  the  estate  at  the  same  price 
as  the  other  |)iirohiiscr  offers.  This  corresponds  to  the  riirnil 
cetisuel  of  the  seigneur  in  France,  but  it  is  not  authorized  by 
the  Couturac  de  Paris.'  The  estate  is  also  subject  to  hnnalili 
of  the  mill,  that  is,  the  pro])netor  is  required  to  "  come  and 
grind  his  grain  "  in  the  mill  of  the  seigneur,  and  pay  a  toll  of 
eight  pounds  for  eaeli  minot — about  three  bushels.'  The 
grantee  is  also  bound  to  furnish  timber  for  vessels  and  fortifi- 
cations, when  desireti,  and  he  is  proliibitcd  from  working  at 
tlie  trade  of  blacksmith,  cutler,  armorer,  or  brewer,  without 
special  permission.' 


'  Tocqueville,  The  Old  Rigime,  .334.    Cf.  Ciimpbi-11,  Pol.  JliM.  of  Midi^  73. 

'For  an  exani|ile  of  the  usual  burdens  of  u  French  holding,  Hee  the 
enumeration  uf  the  revenues  of  the  estate  of  Brosses,  in  Taine,  The  Anaait 
Bigime,  VX>-<d.     Cf.  lb.,  22-6;  and  Tocqiiuville,  The  Old  Rfgime,  333  ff. 

•  For  a  triinsliitiiin  of  this  conveyance,  see  Ameriean  State  Papen,  Public 
Land*,  I,  250-1.  On  the  manors  and  the  settlement  of  Detroit,  tee  Farmer, 
Hia.  of  Detroit  and  Mich.,  17  ff. ;  Cnmpbell,  Pol.  Hint,  of  Mich.,  "0-6;  Al- 
bach,  AnnaU,  84-<3 ;  Blanchard,  Discovery  and  Oonijuettt,  72;  Dillon,  HitLof 
Indiana,  19;  Om  ManuxripU:  WU.HitL  Coll.,  Ill,  167-8;  Uubbanl,  BaHf 
OaUmitation  of  Detroit :  Miek.  Pioneer  OalL,  I,  347  ff. 
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Similar  grants  were  subsequently  made  by  Cadillac  and 
others,  on  much  the  same  conditions.' 

Not  less  interesting;  than  these  traces  of  I'ancien  rfgime,  is 
the  apjwaranoe  of  French  commimistic  institutions  in  the 
Northwest,  Within  the  fort  at  Detroit  «  village  gradually 
arose.  There  each  householder  had  \\\h  hit  and  dwelling. 
Outside  the  walLs  was  the  arable  field  in  which  he  had  a  sepa- 
rate share,  and  which  was  enclosed  and  tilled  in  common. 
Moref>ver  each  villager  was  entitled  to  free  enjoy niciit  of  the 
pasture  land  which  lay  Ix-yond.  Tlui;;  we  behoUl  the  elements 
of  the  ancient  mark  society  in  its  manorial  stage :  tJie  undi- 
vided mark  or  waste ;  the  arable  mark,  surrounded  by  its  tun 
or  hedge;  while  tlie  village  il.self  is  a  veritable  burh  or  forti- 
fied townshi]>.'  And  similar  customs  prevailed  elsewhere  in 
the  French  dominions,  for  example,  in  the  nettlcments  of 
upper  Louisiana — notably  at  Vincennes  and  at  Xaskaskia  in 
the  Illinois.* 


'  -^fiMTTcnn  Stale  Paper*,  Public  Lands,  1,  261  ff.  They  are  ducuosed  by 
Fftrnier,  Hist,  of  Detroit  atui  Mich.,  18  ff.  Cf.  lumpbell,  Pol.  Hist,  of  Mitk., 
90-1. 

'  See  Farmer,  Ilitt.  of  Detroit  and  Midi.,  24-5.  Cf.  ParUman,  The  Cm- 
ipiraty  of  Pontiac,  I,  213. 

•  For  an  interesting  aocoiint  of  the  common  fields  at  Vincennes,  bcc 
Dann,  Indiana,  94-U.  Here  the  "  commons  "  or  paslures  were  enclosed,  and 
the  cultivated  lands  were  allowed  to  tie  0[>en.  In  1790  the  inliabitunt«  of 
Vincennes,  in  a  petition,  claimed  a  "  prescriptive  right"  to  the  commons; 
and  Congreaa  allowed  the  claim.  "  In  1799  it  wax  provided  liy  law  that  the 
owners  of  any  common  field  might  assemble,  elect  otScers,  and  decide  on 
such  regulutions  as  they  deem  proper  for  the  management  of  their 
property,  including  the  right  to  levy  assessments  for  necessary  expenses. 
All  questions  were  to  be  decided  by  the  vote  of  the  majority  in  interest. 
The  immediate  supervision  of  the  field  was  to  be  by  three  persons  selected 

I  a  '  Geld  committee.'  Any  proprietor  who  so  desired,  might  fence  in  his 
Jlotment  and  hold  it  in  severalty,  at  any  time:"  Dunn,  p.  97;  Chaae, 
Statuta,  I,  280-2.     Cf.  Law,  Hiit.  of  Vinemncs,  121-3. 

On  the  French  customs  at  Kaska-skia  and  elsewhere  in  Louisiana,  see  Al- 
bacb,  AnnaU,  201-4,  194  ff. ;  Carr,  J/iMourt,  4tl ;  Monette,  Hist,  of  the  Dis- 
covery, I,  181  ff. 


430  Rise  of  the  Oounty  in  the  Wettem  Stales. 

From  an  early  perioti  there  was  at  Detroit  a  deputy  intend- 
ant,  who  actwl  as  local  receiver  of  the  king's  revenue.  He 
may  also  have  exercised  judicial  autliority  ;  and  he  sometimes 
discharged  the  duties  of  royal  notary.  The  notarial  office  was 
everywhere  charactfristic  of  French  administration,  and,  in 
this  iMse,  it  was  retained  after  the  English  conquest.  "  It 
practically  combined  the  duties  of  conrt  clerk  and  register  of 
deeds.  The  notary  kept  copies  of  all  papers  witnessed  by  or 
before  him,  registered  marriage  contracts,  and  was  connected 
with  every  transtiction  in  business  and  in  social  life.'" 

Elsewhere  in  the  French  settlements  minor  civil  disputes 
were  often  settled  by  the  private  arbitration  of  neighbors ; 
while  [»etty  misdemeanors  were  referred  to  the  priest,  who 
might  impose  spiritual  jMjnalties.^  Similar  customs  probably 
prevailed  at  Detroit;'  and  the  practice  of  arliitration  survived 
in  the  curious  procedure  subsequently  established  under  the 
English  rule. 

(6). — British  Commandards  and  Courts  of  Arbilration. 

After  the  conquast  no  attempt  was  made  by  the  English 
authorities  to  provide  civil  government  for  their  western  set- 
tlements. The  commandant  was  the  only  representative  of 
the  crown  at  Detroit.     He  was  practically  sole  judge  and  1^- 


'  Farmer,  Hi»l.  of  Detroit  and  Miek.,  172.  See  Caniijbell,  Pol.  Hut.  of 
Mich.,  96-7  ;  Breese,  Earl;/  Wat.  of  III.,  221. 

'"Id  tho^  little  disttirbanccK  which  would  nnlurally  arise  from  An- 
toioe's  wiving  hard  thiii^  of  his  neighbor,  Baptiiile,  who  hud  killed  his 
dog,  or  whi|i(KHl  his  child,  the  oflTended  |>arty  would  curry  his  complaint  to 
the  good  cur<>,  and  in  the  confes-sional,  or  somewhere  else,  the  '  Umi-feanr' 
would  be  required  to  muke  the  proper  atonement.  It  must  not  be  sup- 
posed, however,  because  the  priest  was  a  Jusuit,  that  his  punishment  pai^ 
took  of  the  cruelty  uf  the  rack  and  the  inquisition — an  ailditionul  avt  and 
credo  was,  in  general,  sufliciont  penance: "  Brceae,  Early  HitL  of  JIL,  222. 
See  his  whole  chapter  XXI  I:  and  compare  Davidson  and  Stuv4,  Oamp.HiiL 
tflU.,  n\  ;  Law,  Hitl,  i^  Vineama,  16-17. 

•Cf.  Cooley,  Michigan,  74. 
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islator,  though  he  might  delegate  his  authority  to  another.' 
Thus  in  1767  was  created  a  court  of  arbitration  of  a  peculiar 
description.  Phiti|)  Dejean,  a  merchant,  whose  name  apjK'ars 
for  some  years  thereafter  in  judicial  annals,  received  a  com- 
mission from  the  commandant,  wliich  nms  as  follows: 

"  I  do  hereby  nominate  an«l  appoint  you  Justice  of  the 
Peace,  to  inquire  into  all  complaints  that  shall  come  before 
you,  for  wliich  purpose  you  are  liereby  authorized  to  examine  by 
oath  sucli  evidences  as  shall  he  necessary  that  the  truth  of  the 
matter  may  be  better  known  ;  provided  always  that  you  give  no 
judgment  or  final  awanl  but  at  their  joint  request,  and  which 
by  bond  they  bind  themselves  to  abide  by,  but  settle  tlie  deter- 
miiuitigm  of  the  matter  by  arbitration,  which  they  are  likewise 
to  give  their  bond  to  abi<le  by,  one  or  two  persons  to  be  chosen 
by  each ;  and  if  they  can  not  agree  and  have  named  two  only 
you  name  a  third,  and  if  four,  a  fifth,  and  their  determination 
or  award  to  be  approved  by  me  before  put  in  execution.  I 
further  autlxirizc  and  inipower  you  to  act  as  chief  and  sole 
notary  and  tal>eiIion,  by  drawing  all  wills,  deeds,  etc.,  proper 
for  that  department,  the  same  to  be  done  in  English  only,  and 
I  also  appoint  you  sole  vendue  master." 

Three  months  later  Dejean  was  further  empowered  as  "second 
judge  "  to  hold  a  court  twice  a  montii  for  the  trial  of  actions 
for  debt,  trespass,  or  contract,  where  the  amount  in  controversy 
shoidd  not  exceed  five  pounds,  New  York  currency." 

By  the  i-elebrated  act  of  1774,*  the  entire  region  west  of 
New  York  and  extending  from  the  Ohio  and  the  Mississippi 
to  Hudson's  Bay  was  ad<led  to  the  Province  of  Queliec. 
L^islative  authority,  subject  in  some  erases  to  tlie  approval  of 


'Thia  was  done  by  Bradstreet,  commandant  in  17A4:  Cooley,  Miehigan, 
88;  Campbell,  Pol.  liil.  of  Mich.,  137,  141.  And  Pierre  St.  Comne  was 
acting  as  justice  of  the  peace  in  1762 :  Parmer,  HxiU  of  Detroit  and  Midi., 
172. 

'  Ree  both  commiaiions  in  Campbell,  Pol.  Hitt.  of  Mick.,  141-S.  Of. 
Cooley,  Michigan,  74. 

'  The  text  of  the  Quebec  Act  U  printed  in  Wi*.  Hitt.  QM.,  XI,  53-80. 
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the  crown,  was  vested  in  a  governor  general,  or  in  his  absence, 
a  lieutenant  governor,  and  a  council  consisting  of  from  seven- 
teen to  twenty-tliree  members — all  appointed  by  the  king. 
But  judicial  decisions  were  to  conform  to  the  English  law  in 
criminal  and  to  the  French  law  in  civil  actions.  In  theory, 
therefore,  Detroit  and  Michigan  were  at  last  provide<l  with 
civil  government.  But  it  was  in  theory  only ;  for  to  secure 
the  protwtion  of  (he  courts,  even  in  petty  actions  f<)r  debt,  it 
woidd  have  been  necessary  for  litigants  to  traverse  the  vast 
distance  between  the  Straits  and  Montreal.'  Accordingly  no 
important  change  was  wrought  in  the  government  of  the 
Northwest.  Martial  law  still  reigned  supreme  at  Detroit. 
The  resident  governor  was  ex  officio  justice  of  the  peace,  and 
freely  exercised  Imth  criminal  and  civil  jurisdiction.'  Similar 
powers  were  cxcrcisetl  by  the  local  commandant,  who  even 
baptized  and  joined  persons  in  marriage.*  In  practice,  how- 
ever, disputes  were  sometime;  submitted  to  arbitration  as 
before;*  and  in  1779  a  new  system  of  arbitration  was  intro- 


'HaUimand  Papmi :  Mieh.  Pioneer  CM.,  XI,  637,  642-3;  X,  466,  462. 

'Sec  the  letter  of  Got.  Carleton  to  Hamilton  in  Farmer's  H'ul.  of  Detroit 
and  Mith^  172;  nnd  in  HnJdImand  Papers:  Mieh.  Pioneer  OulL,  IX,  345-6. 

"All  military  commandants  were  civil  officers  ei  oficio,  whether  so  com- 
musioued  or  not,  and  they  decided  quciilionii  of  [iroiwriy,  und  put  liti);ant« 
into  the  guurd-house  who  diM)beyed  their  depisioim,"  etc.  From  testimony 
of  Thomas  Smith  hefore  the  Commissioners  of  Claims,  July  14,  1821 :  Far- 
mer, 172. 

'  In  1793  on  act  to  legalize  guch  marriages  was  poned :  Frazer,  Introdac- 
tioo  to  Mieh.  Territorial  Lawt,  I,  p.  ix.  Cf.  Farmer,  Hitt.  of  Detroit  and 
Mieh.,  171. 

In  1774  the  whole  npfior  region  was  placed  under  a  "  lieutenant  gov- 
ernor" who  resided  as  superintendent  at  Detroit;  hut  there  was  also  a  local 
oooimandant,  who  sometimea  disputed  the  jurisdiction  of  the  former:  lb., 
172.     See  the  list  of  coniinandunU  in  Ih.,  226-7. 

*  Dejcan  still  continued  to  exercise  judicial  functions,  and  actually  tried 
capital  cases  and  executed  the  death  penalty,  thus  earning  the  title  of 
"Grand  Judge  of  Detroit"  See  (.'ooley,  Michigan,  74-0;  Walker,  The 
Norlhweti  daring  the  Revottiiion:  Mieh.  Pioneer  Coll.,  Ill,  17  ;  Campl)cll,  PoL 
HiMl.  of  Mieh.,  162  ff.;  Farmer,  Hitt.  of  Detroit  and  Mieh.,  172.  The  au- 
thority of  Dqean  was  not  recognized  at  Montreal ;  but  it  appears  that  aa 
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duoed.  "The  commandant  suggested  the  establishment  of  a 
court  of  trustees,  with  jurisdiction  extending  to  ten  pounds. 
Eighteen  of  the  merchants  tlieii  entered  into  u  bond  tliat  three 
of  them,  in  rotation,  would  hold  a  weeitly  court,  and  that  tliey 
would  defend  any  appeals  which  might  be  taken  to  the  courts 
at  Montreal.  This  court  lasted  about  eighteen  months,  and 
then,  as  legal  objections  were  made  to  it,  the  court  was  abol- 
ished." ' 

But  it  should  be  noted  that  these  tribunals  existed  only  by 
sufferuucc  oC  the  comnmndant.  There  was  no  l^.il  means  of 
enforcing  tlieir  decrees,  "  Those  wlio  submitted  their  difl'er- 
ences  to  tlie  arbitrators  could  not  be  compelled  to  abide 
by  their  decisions ;  yet  the  dread  of  the  consequences  of  refus- 
ing to  submit  to  those  determinations  gave  force  to  their 
awards ;  for  those  who  would  not  obey  could  not  recover 
debts,  and  the  commanding  otfioer  refused  to  grant  them 
passes  to  go  for  their  canoes  to  the  Indian  Country.  .  .  . 
People  who  lived  in  Detroit  were  compelled  to  submit,  or  live 
there  as  out  law'd."'  Finally,  in  1788,  the  first  step  was 
taken  toward  the  establishment  of  civil  government  in  the 
western  part  of  the  province.  What  was  soon  to  be  styled 
Upper   (Janada*   was  then  divideJ   into   four   new  districts, 


early  as  1779  Thomas  Williams  was  commissioned  as  justice  of  the  peace 
by  Sir  Frederick  Hiildiniund,  governor  general  of  Caniidii:  Farmer,  pp. 
172,  174. 

■  Farmer,  Hi»L  of  Detroit  and  Mick,  174.  Cf.  Strong,  HiiL  of  Wimyontin 
Tarilory,  1 65-70. 

'From  the  answer  of  William  Robertson,  of  Detroit,  to  the  Committee 
of  the  Council  at  Montreal,  Oct.  2-1,  1788:  Haldimand  Paperi,  in  Mich. 
Pioneer  Coll.,  XI,  (581-2.  Speaking  of  the  court  of  arbitration,  Mr.  Robert- 
son adds:  "  I  can  only  consider  ii  an  a  laudable  but  inefficacious  establish- 
ment devised  by  urgent  necessity  for  the  exigences  of  the  place,  but  which 
never  was  intended  to  supersede,  but  supply,  the  immediate  want  of  a  court 
of  law,"  etc. :  lb.,  043,  649. 

'  By  an  act  of  Dec  26,  1791,  the  province  of  Qoebec  was  divided  into 
two  provinces — Upper  and  Lower  Canada ;  the  Quebec  Bill  was  repealed, 
so  far  as  Upper  Canada  was  concerned ;  and  trial  by  Jury  whs  allowed  in 
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Michigan  and  the  whole  Northwest  being  inchided  in  that  of 
Hesse.'  For  each  district  a  court  of  comnion  pleas,  with 
plenary  jurisdiction,  to  be  held  by  three  judges  nominated  by 
the  governor  general,  was  erected  ;  justices  of  the  peace  were 
conimissione*!,  who  cH>uld  hold  courts  of  general  sessions;  and 
there  were  also  appointed  a  clerk,  a  coroner,  and  a  sheriff.* 
Thus  two  days  liefore  the  county  of  Washington  was  created 
by  proclamation  of  Governor  St.  Clair,  county  institutions 
were  plantetl  in  Michigan  by  proclamation  of  George  III.' 

The  sybteni  tlnis  intrcKluced  remained  in  forw,  with  slight 
mmlilicntion,  until  Michigan  ceased  to  be  a  part  of  the  royal 
doraininn,  in  1796.  As  required  l>y  Jay's  trealy  of  1794,  De- 
troit and  all  other  western  posts  still  held  by  the  British,  were 


both  civil  and  eriiiiinsl  caKcs:  Farmer,  SUt.  of  Detroit  and  Mick.,  84; 
C^mI^lbell,  Pol  Hitt.  of  Mich.,  193. 

'Soe  the  pro<;lnmalioii  creating  these  districts,  in  Haldimand  I  open: 
Mich.  Pionter  0)U.,X\,li2(>-\. 

•Three  judges  of  common  pleas  were  ori^nally  nominated;  but  two  im- 
mediately declined  to  serve,  and  the  people  of  Detroit  sent  a  memorial  to 
the  Rovernor  general  protesting  against  the  np|iointmentti  made.  Those 
nuniiniiled  for  the  common  pleiis  are  mcrchant-f,  ihcy  declare,  and  there- 
fore will  be  interested,  directly  or  indirectly,  in  most  cases  which  may 
arise;  while  severid  of  the  justices  are  illiterate  and  otherwise  until. 
A  committee  of  the  council  was  appointed  to  report  on  the  memorial,  and 
their  proceedings  arc  very  interesting  and  instructive.  See  Haldimand  Pa- 
pert:  Mich.  Pioneer  Chli.,  XI,  021-19,  665-6.  It  appears  that  the  first  con- 
stitution of  the  court  of  common  pleas  was  altered ;  for  in  Dec,  1788, 
a  session  w:i8  held  »t  Detroit  by  a  senior  justice  and  four  associates : 
Farmer.  Ilitl.  of  Dtlroil  and  Mirh.,  174.  ■'Oct.  15,  1702,  the  name  of  I  he 
District  was  changed  from  Hesse  to  Western  District;"  and  the  Inst  court 
of  gener.il  quarter  sessions  under  the  British  rule  was  held  Jan.  29,  1796  : 
lb.,  174. 

For  a  sketch  of  the  early  legal  history  of  Michigan,  covering  the  period 
onder  review,  see  Frazcr's  Introduction  to  J/i>A.  Territorinl  Lnvf,  I. 

^  The  proclamatiun  creating  the  new  districts  runs  in  the  name  of  the 
king  and  bears  date  of  July  24,  17S8.  On  the  same  day  the  lirst  officers 
and  judges  were  nominated  by  the  governor.  The  districts  were  practically 
counties.  Nov.  8,  1788,  Ix)rd  Dorchester,  the  governor  general,  writes  to 
Lord  Sydney  :  "  The  Province  of  Quebec  cunsista  at  present  of  seven  dla- 
triclaor  counties:"  Haldimand  Paper;  in  Mich.  Pioneer  C\>IL,  XI,  662. 
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then  surrendered  to  the  United  States ;  ^  and  in  the  same  year 
Acting  Governor  Sargent  of  the  Northwest  Territory  laid  off 
the  county  of  Wayne,  which  embraced  all  Michigan  within 
its  ample  limits.  Here  w>urts  of  quarter  sessions  and  common 
pleas,  as  provided  for  in  the  laws  of  the  territory,  were 
presently  estalilished.  But,  as  we  have  just  seen,  courts  with 
similar  jurisdiction  and  bearing  the  same  names  already 
existed  ;  and,  besides,  some  of  the  justices  who  had  served 
under  the  provincial  authority  were  continued  in  their  func- 
tions.' And  so  the  continuity  of  English  county  organization 
under  British  and  American  rule  was  in  fact  secured. 

(e). — Rise  of  Vie  Board  of  Superviaora. 

The  institutional  history  of  Michigan  now  merges  in  tliat 
of  the  Northwest  Territory  and  Indiana,  until  ita  erection 
into  a  separate  government  in  1805.     From  this  time  onwanJ 


'  See  8ome  interesting  details  rvliitinji;  to  the  evacuation  of  the  posts,  in 
Farmer,  Hisl.  of  JJetroit  and  MieJi.,  266-7. 

•  Farmer,  Hint,  of  Ihtroit  nrul  Mich.,  190-1,  133.  Cf.  Cnmpl>ell,  Pol.  Hist, 
of  Mich.,  20''>;  antl  his  urtide  in  Maif.  of  Wal.  Hi*!.,  IV,  453  ff. 

Pioneer  judicinl  annals  nre  notoriously  rich  in  anecdote  iind  legend.  Thus 
Green  Buy — for  u  time  included  in  Michigan — l)oufits  a  local  hero,  Judge 
Charles  Rename,  around  whom  a  veritable  rnathon  has  gathered.  He  seems 
to  httVK  received  his  6m  commission  as  justice  of  the  jMjace,  either  froui  the 
British  authority,  or  from  (iovernor  Harrison  of  Indiana  Territory ;  and 
he  long  continued  to  administer  the  law  under  various  jurisdictions.  He  is 
represented  as  issuing  process,  in  manner  oriental,  by  seuding  his  jack-knife, 
by  way  of  a  signet,  to  the  party  summoned.  And  he  appeartt  to  have  had 
the  eccentric  habit  of  condemning  petty  offenders  to  expiate  their  sentence* 
by  physical  eiercise  on  the  private  wood-pile  of  his  honor.  On  one  occa- 
sion, greatly  to  his  astonishment,  the  constable  found  himself  included  in 
the  judicial  decree,  being  condemned  to  split  a  thousand  rails  for  the  court. 
This  he  finally  consented  to  do,  on  condition  that  the  judge  would  board 
him  during  the  term  of  service.  .See  ChUds'  ReeolUetioni :  IFm.  HiH. 
OM,,  IV,  l(i5-6;  Orignon's  RmAleeiioru ;  lb..  Ill,  241,  245-7.  Several  of 
his  writs  and  judgments  are  contained  in  the  Lmce  and  Oriijnon  Popm :  Th., 
X,  01-3,  ISS-a.  See  also  Wis.  Hi»l.  Coll.,  VII,  57  ff.;  II,  S7-9,  105-7; 
Campbell,  Pol.  Uitt.  of  Mich.,  160;  Suong,  Hin.  of  Wii.  Ttrrilary,  79. 
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county  organization  passes  rapidly  through  several  phases  of 
development.  First  was  the  creation  of  four  judicial '  dis- 
tricts, in  eacli  of  which  originally  a  court  was  held  by  one  of 
the  territorial  judges.  Below  this  was  the  single  justice  of  the 
peace,  possessing  a  limited  civil  and  criminal  jurisdiction. 
From  him  appeal  lay  to  the  district  judges ;  and  fmm  the  lat- 
ter, to  the  court  of  the  territory.'  The  constitution  of  the 
district  courts  was  changed  in  1807.  It  was  then  enacted  that 
they  should  henceforth  be  helil  by  a  chief  justice  and  two  as- 
sociates. At  the  same  time  they  were  given  certain  general 
administrative  functions,  similar  to  those  usually  exercised  by 
courts  of  quarter  sessions  ;*  and  thus  the  district  became,  in 
fact,  a  rudimentary  county. 

But  the  new  tribunals  were  of  short  duration.  In  1810 
they  were  abolished,  and  the  cases  which  they  had  tried  were 
probably  remitted  to  the  territorial  court.*  Below  the  latter, 
therefore,  the  only  local  tribunal  was  that  of  the  justice  of 
the  peace,  whose  jurisdiction  was  now  more  carefully  defined.' 

Under  the  wise  administration  of  General  Cass  all  branches 
of  tlie  [>uliti(sil  organism,  local  and  territorial,  entered  upou  a 
more  vigorous  life.  Thus,  in  1815,  he  reconstituted  the 
county  of  Wayne;*  and  in  the  same  year  was  created  a 
"  county  court,"  composetl,  like  the  old  court  of  the  district, 
of  a  chief  justice  and  two  a^isociates,  and  exercising  "  original 
and   exclusive  jurisdiction   in  all   civil   cases   both   in   law 


'  Mieh.  Tariiorial  Lam,  I,  17-18.  But  three  dislricta  were  nt  first 
created  ;  later  u  fourth  was  formed  :  Campbell,  Pol.  Hist,  of  Midi.,  241. 

^  Mick.  TerrHorial  IxuBt,  I,  21,  37.  Sec  also  Campbell,  in  Mag.  of  WtgL. 
Hint.,  IV,  4&4. 

'  Mich.  Territorial  Lam,  11,  7.  Another  act  relative  to  the  district  oonrta 
was  passed  iu  1809 :  Ih^  II,  68.  See  also  Campbell,  Pol.  Uitl.  of  Miek., 
250-1. 

« See  Campbell,  Pol.  Hitt.  of  Mieh.,  263. 

»1/kA.  Tariional  /xjirai,  1,  186-92;  II,  125,  129. 

*  Mieh.  Territorial  Lmta,  I,  323,  The  hiatory  of  the  various  change*  in 
the  limibi  of  Wa/ne  County — itAelf  an  interesting  study — is  iliastrated  by 
a  aeries  of  maps  in  Farmer's  Hist,  of  Detroit  and  Miek.,  1 18-22. 
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and  equity,"  where  the  matter  in  dispute  should  exceed  the 
competence  of  a  justice  of  the  peace,  to  the  limit  of  one 
thousand  dollars,  and  in  all  criminal  offences  except  capital 
crimes.'  Within  the  next  few  years  many  new  counties  were 
forme<l  ;  ^  ami  eaoli  was  to  liave  a  sheriff,  coroner,^  treasurer,* 
and  judge  of  probate' — all  appointed  by  the  governor.  In 
1817  it  was  enacted  that  each  county  should  have  a  court  of 
general  quarter  sessions,  to  be  composed  of  the  justices  of  the 
peace  residing  therein  together  with  the  judges  of  the  county 
court.  The  quarter  sessions  were  especially  entrusted  with 
the  8U(>ervisiou  of  finance  and  taxation.  The  county  assessor 
was  their  nominee ;  they  were  constituted  a  boai"d  of  audit 
and  equalization ;  and  they  could  divide  the  county  into 
townships.'  But  a  portion  of  the  administrative  business  was 
reserved  to  the  county  court;  by  which,  for  example,  road-tax 
lists  were  revised,  taverns  and  ferries  licensed,  and  the  rates  of 
tlie  latter  pre8cril)ed.' 

By  the  acts  of  1815  and  1817,  it  will  be  observed,  the 
organization  of  the  county  as  it  had  existed  under  the  laws  of 
the  Northwest  Territory  was  practically  restored.  The  court 
of  quarter  sessions,  however,  endured  but  a  single  year.  By 
an  act  of  May  13,  1818,  it  is  abolished,  and  "all  the  powers 
and  duties  ...  by  law  vested"  therein  are  transferred  to  a 
board  of  three  county  commissioners."  These  were  at  first 
nominated  by  the  governor;  but  in  1825,  under  authority  of 


'  ilieh.  Terrilorial  Lum,  I,  184. 

•  Mich.  TerHloriat  Lawt,  I,  326-6,  330-6.  Vol.  I  of  the  Mich.  Pioneer 
CM.  is  devoted  chielly  to  the  fonnation  and  organization  of  the  Michigan 
counties. 

'By  aft  of  Nov.  3,  1815,  a  sheriff  and  a  coroner  are  to  be  appointed  in 
each  coqnty:  Utieh.  Territorial  Lams,  I,  220. 
'Mieh.  Terrilorial  Laira,  II,  114. 

*  Office  crest«d  in  1818:  Mieh.  TerrUoriul  lam,  I,  341. 
*Mieh.  Territorial  Lavt.  II,  109-14. 

'  JficA.  Territorial  Uwi,  I,  407,  420;  II,  98,  101,  516;  III,  1071. 
■ificA.  TerritoruU  Lavm,  II,  130. 
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an  act  of  Congress,'  the  office  of  coinmiasioner,  as  well  as  those 
of  coroner  and  treasurer,  v:aa  made  elective.'  The  county 
court,  on  the  otiier  hand,  surviveil  until  1833,  when  it  was 
abolished  ;  to  be  revived  however  with  elective  judges  in 
1846.' 

We  nowoonie  to  the  last  change  in  the  county  organism  of  gen- 
eral constitutional  importance.  In  1827,  as  elsewhere  noted,* 
representative  township-county  administration  on  the  New 
York  ])lan  was  i)itr«hiee<i.  The  l)oard  of  coiunussioners  was 
abolishetl ;  and  all  tlicir  powers  aud  functions  were  transferred 
to  a  new  body  composed  of  the  elective  township  supervisors.* 
And  thus,  aller  many  years  of  experimentation,  the  essential 
principles  of  the  highest  type  of  local  government  were 
planted  iu  the  West. 

III. — The  County  Board. 

(a). — Composition  and  Differentiated  Forma. 

The  constitution  of  the  county  Ixiard  may  fairly  be  taken 
as  the  feature  which  determines  the  character  of  county  gov- 
ernment. Acixd'ditigly  throughout  the  entire  west  but  two 
general  types  of  organization  exist.  On  the  one  hand  is  the 
commissioner  system,  by  which  the  superior  authority  is  cen- 
tratizetl,  usually  in  the  hands  of  three  men  ;  on  the  other,  the 
supervisor  system,  by  which  similar  powers  are  vested  in 
a  more  or  less  numerous  assembly  of  township  representatives. 
The  first  type  prevails  in  tlie  great  majority  of  state  and  terri- 


•  U.  S.  Slalwji  at  Lnrgr,  IV,  SO ;  Micli.  Territorial  Lam,  I,  319. 
'  JIfieA.  7'emVoiia/  Z^iiai,  II,  279. 

'Farmer,  Hat.  of  Detroit  and  Miek.,  192;  Campbell,  in  Mag.  of  WeH. 
HiM.,  IV,  461. 

*  See  Chop.  IV,  J,  (c). 

'  Mieh.  Territorial  Lnvn,  II,  584.  For  some  account  of  the  legislation  of 
earlj  Michigan,  bcc  furlht-r  Si>encer,  Local  Oovenunenl  in  Witeontin :  Wii, 
Hitt.  CW/.,  XI,  502-11. 
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tories ;  and,  as  already  seen,  it  has  descended  in  direct  line 
from  the  colonial  laws  of  Pennsylvania  through  those  of  the 
Northwest  Territory,  Ohio,  Indiana,  and  Illinois, — to  be 
variously  modified  by  the  legislation  of  recent  times.  The 
second  type  exists  in  a  small  gronp  of  states,'  and  we  have  al- 
ready trace<l  its  evolution  from  the  enactment  of  the  New 
York  assembly  in  1703,  to  its  advent  in  Michigan  Territory 
in  1827.' 

The  board  of  commissioners  usually  insists  of  tiiree  mem- 
bers elected  for  three  years,  one  retiring  annually.  But 
in  some  instances  provision  is  made  for  a  greater  numl>er,  and 
for  a  longer  or  shorter  term.* 

Whatever  the  type  of  organization,  the  modern  county  is 
always  a  republic  iu  which  all  offices  are  elective.  Moreover 
it  is  of  itn^wrtaucc  to  observe,  that  even  under  the  oommis- 


'Tlie  ><upervi8or  plan  exbls  in  New  York,  Michigan,  and  Wiaoooaili; 
kliio  in  Illinois  since  184U,  and  in  Nebraska  since  1883.  See  above  Chap. 
IV,  I,  (6)  and  {e);  ii,  (a). 

'See  above  Chap.  Ill,  iv,  and  Chap.  Vlll,  i,  (c). 

'  Commissioners  for  each  county  :trc  chosen  as  follows  in  various  states 
and  territories  —  the  term  being  three  vearB,  unless  otherwise  stated: 
Mebrafika,  3,  or  5  when  the  population  exceeds  70,UO0 ;  OompiUd  Suuutet, 
1887,  p.  295;  Pennsylvania,  S:  Brightly's  Purdon's  Digail,  I,  378;  Illinois, 
3:  Starr  and  Curtis'  Annotated  SuUuta,  I,  157,  1004;  Kansas,  3,  or  I  for 
each  representative  district  when  the  population  exceeds  30,000 :  OampUed 
Laws,  I8S5,  p.  263;  (Janfield,  Local  QovrrnmaU  in  Kamat,  19;  Iowa,  3 
supervisors  {=  commissioners),  but  the  number  may  be  increased  to  6  or  7 
bj  vote  of  the  p»»ple :  McLain's  AniMlaled  Staluleu,  1,  68 ;  Ohio,  3 :  Revittd 
Statuta,  1886,  I,  179;  Indiana,  3:  RevUfd  StatuUi,  1881,  p.  1233:  Colorado, 
8,  or  6  when  the  population  exceeds  10,000 :  Oeneral  StatvJa,  1883,  pp. 
250-7 ;  Oregon,  2  commissioners  who  hold  office  for  four  years,  and  form  a 
board  only  when  sitting  with  the  county  judge:  Hill's  Annotated  Lam,  I, 
036;  II,  1160:  Nevada,  3,  or  5  when  4,000  votes  are  polled— chosen  for 
two  and  four  years:  Oeneral  SlaJula,  1885,  pp.  53()-1  ;  California,  5  supcr- 
Tisors  (=  commissiouerv)  chosen  for  four  years:  Statutes,  1883,  p.  301; 
Wyoming,  3  chosen  for  two  years :  Bepited  SlaltUe«,  1887,  p.  466;  Idaho,  3 
chosen  for  two  years :  United  Statules,  1887,  p.  238 ;  Dakota,  3 :  ChmpHtd 
Lava,  1887,  p.  150;  Minnesota,  3,  or  6  where  there  are  800  voters:  Stal\Utt, 
1878,  p.  135;  Montana,  3,  for  four  years:  United  SbiiiUet,  1879,  p.  38; 
Washington  Territory,  3,  for  two  yean:   (FosAtn^ton  Cbcie,  1881,  p.  403. 
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sioner  system,  the  principle  of  local  representation  is  not 
wholly  disregarded.  Often  the  commissioners,  tbougli  chosen 
by  the  votere  of  the  connty  at  large,  are  each  designated  for  a 
particular  subdivision  of  the  county,  known  as  a  "com- 
missioner district,"  and  from  the  qbalified  electors  thereof.' 
The  snijcr visors  are  deputies  of  organized  municipal  bodies;, 
the  commissioners  are  the  representatives  of  a  neigh t>orhood, 
but  a  ncighlKirhnod  which  may  include  several  townships  or 
precincts  within  its  limits. 

(6). — Relaiion  to  the  Chunfy  and  the  Slate. 

In  new  states  counties  formed  from  the  unorganizetl  do- 
main usually  receive  their  names  and  boundaries  fn)m  the 
li^islature.  And  any  unorganized  territory,  whether  laid  off 
as  a  county  or  not,  may  be  "  attached  "  to  some  ooutiguous 
organized  county  for  all  political  or  judicial  purposes.'  Alter 
a  a)unty  is  created,  the  next  step  is  organization.  The  pro- 
cedure in  that  case  may  be  illustrated  by  tlie  Nebraska  law : — 

Whenever  it  appears  by  affidavit  of  three  resident  free- 
holders that  the  new  county  has  not  less  than  two  hundred  in- 


'  So  in  Nebraska :  OampiUd  Statutes,  1887,  p.  295 ;  Kansas :  OampiUd  Lavi, 
1885,  p.  263;  Inwa :  McLain's  Annotated  Statutet,  1880,  I,  69;  Indiana, 
RaiMd  fiUitules,  1881,  p.  1233-4;  Colorado:  Oenerol  SliUula.  1883,  p.  256; 
(.alifomia:  Statutai,  1883,  p.  301;  Idaho:  Revimd  Slatutet,  1887,  p.  238; 
Minnesota  :  !>lntuta,  1878,  p.  136  ;  Daltola :  CompiUd  Lmns,  1887,  p.  151.  In 
Washinglon  Territory,  two  oommi»i<ioner8  tuny  not  lie  chosen  from  the 
same  election  precinct,  when  there  arc  three  or  more  such  precincts  in  the 
connty:    WaxlUnylon  Oode,  1881,  p.  463. 

'  In  Nebraska  unorganized  territory  may  l>e  attached  to  any  adjoining 
organized  county  on  petition  of  a  majority  of  the  inhabitants  of  such  terri- 
tory addressdl  to  the  commissioners,  and  a  m^ority  vote  of  the  electors,  of 
the  county  concerned:  OampiUd  Statulti,  1887,  p.  287.  And  for  purposes  of 
election,  revenue,  and  jurisdiction,  any  new  county  until  organized,  or  %ay 
other  unorganized  territory,  without  vote  or  petition,  is  legally  attached  to 
the  nearest  organized  county  directly  east;  or,  if  there  be  no  ivunty  lying 
directly  east,  then  to  the  organized  county  directly  south,  north,  or  west,  in 
the  order  named :  OmpiUd  Statutes,  1887,  p.  309. 
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habitants,  the  governor,  on  the  receipt  of  a  memorial  signed 
by  ten  resident  taxpayers,  shall  institute  a  temporary  organi- 
zation by  appointing  three  "special  commissioners"  and  a 
"  special  clerk,"  named  in  the  memorial,  and  by  designating 
some  place  f*ntrally  located  as  a  county  seat.  The  temporary 
commissioners  shall  immediately  proceed  to  divide  the  county 
into  convenient  precinc-ts;  and,  on  thirty  days'  notice,  order  an 
election  for  choosing  permanent  county  and  precinct  officers, 
and  fur  establisiiing  a  permanent  county  seat.' 

In  like  manner,  by  petition  and  vote,  any  territory  may  be 
transferre<l  from  one  county  to  another.  And  the  same  is  true 
of  the  formation  of  a  new  county  by  division  of  any  already 
organized ;  except  that  the  result  of  the  election,  when  in 
favor  of  such  division,  must  be  certified  by  the  clerks  of  the 
respective  counties  affected  by  the  change  to  the  secretary  of 
state,  who  shall  notify  the  governor,  whose  duty  it  then 
beconjes  to  call  an  election  in  the  new  coimty  for  the  choice  of 
officers.'  But  no  such  county  shall  be  formed  containing  an 
area  of  less  than  four  hundred  square  miles.'  On  account  of 
the  interests  involved,  the  creation  of  new  counties  from  old 
ones  is  a  matter  of  great  importance,  requiring  the  utmost  care 
and  deliberation  at  every  step  of  the  procedure.  Provision 
has  to  be  made  for  continuing  existing  precinct  or  township 
officers  in  their  functions ;  for  the  disposition  of  suits  at  law 
pending  in  tlie  courts;  for  the  division  of  the  property,  real 
and  personal,  as  also  of  the  debts  and  other  liabilities,  of  all 
the  counties  concerned ;  and  for  transcrij»tion  of  the  old 
records  for  use  of  the  new  county.  In  the  older  states,  of 
course,  the  gravity  of  these  various  interests  is  greatly  en- 


•  OampiUd  Stalttta,  1887,  p.  283. 

•  Oampiled  Stoiutes,  1887,  pp.  280-7. 

•  Constitution  of  Neb,  Art.  X,  {  I :  OompUed  SlahUet,  1887,  p.  32.  The 
provision  thnt  new  counties  sbnll  not  compriHe  leal  thtn  400  squane  miles, 
is  found  in  the  Inws  of  various  states.  See,  for  example.  Constitution  of 
Pa.,  An.  XJII:  Brigbtly'g  Purdon's  Digett,  I,  43;  Cooal.  of  Indiana,  Art. 
XV:  Rnited  Staiuta,  1881,  p.  32. 
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banced ;  and   consequently  the  procedure   prescribed  by  the 
statutes  is  sometimes  very  elaborate.' 

Tlie  iMiinty,  like  the  township,  is  a  body  politic,  jjossessing 
the  asual  powers.  But  in  this  capacity  its  lepil  repi-esenta- 
tive  is  the  county  board,  by  whom  all  its  functions  as  a  civil 
corporation  are  discharged.' 

(c). — Powers  and  Duties. 

The  western  county  board  is  a  remarkably  powerful  body. 
It  may  be  doubted  whether  any  modern  administrative  au- 
thority, unless  indeeil  it  be  the  council  of  a  city  of  the  higher 
class,  is  legally  possessed  of  such  wide  discretion  in  the  exer- 
cise of  its  functions.  Where  the  connnii=sioner  system  pre- 
vails, the  control  of  several  of  tlic  nuyst  vital  interests  of  the 
community  is  entrusted  wholly  to  two  or  three  men,  with  no 
remedy  save  by  apfwal  to  tlie  higher  courts;  and  with  uo 
other  check  uiion  their  actions,  save  their  official  bond  and  the 
ordinary  responsibility  of  elected  servants  of  the  people.  As 
a  rule,  however,  these  checks  are  sufficient ;  county  business 
is  usually  managed  honestly  and  with  tolerable  ethciency. 
Nevertheless  the  opportunity  for  local  discrimination  and 
arbitrary  action  is  one  of  the  most  cogent  resisons  advanced 
for  the  substitution  of  the  supervisor  system.  On  the  other 
hand,  it  is  objected,  that  the  supervisors  are  unable  to  conduct 
county  affairs  so  speetUIy,  intelligently,  and  impartially  as  the 


'  See,  for  example,  llio  law  of  Pennsylvonia :  Brightly's  Pardon's  Diyett, 
I,  36'.)  IT.;  (hat  of  Ohio:  Williams'  Revited  SuUuUii,  1886,  I,  172  flT.;  and  that 
of  Indiana:  RevUed  Statulet,  1881,  pp.  901  fT.  In  general  on  the  formation 
of  counties,  see  Ilowcira  Annotated  Stalula  oj  Miek.,  I,  195  (]'.  Starr  and 
Curtis'  Annotated  StalvUi  of  JU.,  I,  649  IT. 

•  Ompiied  SlatiUa  of  Neb.,  1887,  p.  289;  McLain's  Annolatal  Utaiutet  of 
lovM,  1880,  I,  61 :  OmpUed  Laws  of  Kan*iu,  1885,  p.  262;  StaltUu  of  Minn., 
1878,  p.  133 ;  Hill's  Annotated  Lam  of  Oregon,  11,  1073 ;  Statulea  of  Oalifomia, 
1883,  p.  299;  Ji/mied  Stalutet  of  iV.  Y.,  II,  924;  Howell's  Annotated  Slatuitt 
of  Miek,  I,  192 ;  Aenwd  SlalfUea  of  Wyoming,  1887,  p.  465 ;  Starr  and  Curlia' 
Annotated  Statutei  of  Id.,  I,  063. 
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commissioners.  The  board,  it  is  asserted,  is  too  large  for  the 
transactiou  of  fiscal  and  other  executive  business  requiring 
careful  iiivestigatioii  and  six^cial  knowledge.     And  it  must  be 

ifessed,  whatever  may  be  the  countervailing  advantages  of 

;  more  democratic  type  of  organization,  that  this  objection 
IB  sometimes  a  very  serious  one,  particularly  when  the  county 
contains  within  its  limits  a  city  or  large  towns  entitled  to  rep- 
resentation on  ttie  board,  whether  by  wards  or  according 
to  population.' 

The  functions  of  the  county  board,  in  number  and  charac- 
ter, are  practically  the  same  wliethcr  it  be  composed  of  com- 
missioners or  supervisors.  Hut  their  importance  varies 
according  to  the  degree  of  centralization.  Under  the  county- 
precinct  system,  the  authority  of  the  body  reaches  its  highest 
point.  And  where  the  townsliij>-county  system  has  Ijeeu  in- 
troducetl,  that  authority  varies  according  to  tlie  type  of  organ- 
ization :  l)eiug  greatest  in  Indiana,  Ohio,  and  wherever  the 
Pennsylvania  plan  prevails;  and  least  in  Minnesota,  and 
those  states,  notably  Mittbigan,  where  the  New  York  plan  has 
been  somewhat  inodifiwl  to  the  advantage  of  town  govern- 
ment. 

A  concise  statement  of  the  powers  and  duties  of  the  board 
will  now  be  presented  ;  and  we  shall  be  able  to  gain  a  correct 
conception  of  the  general  character  of  western  l^islation  on 


'  In  IllinoU  every  town  or  city  with  4000  inhabilantii  is  allowed  one  addi- 
tional hU|>ervi6or;  or  two,  when  it  contains  a  population  of  6500;  and  to 
on  increooing  one  for  every  additional  250U  inlmbilantii :  Starr  and  Curtia' 
AtmotaUd  SbUiUet,  II,  2410,  By  the  Nebraska  iitatnte  it  is  provided  that, 
St  the  first  general  election  after  the  adoption  of  townahip  nrgiinization  in 
any  county,  one  supervieor  for  every  1000  inhabitants  "in  each  city  and 
each  village"  shall  be  chosen:  CompUtd  Slututa,  1887,  p.  387.  In  Lan- 
caster county,  containing  the  city  of  Lincoln,  township  organization  waa 
defeated  in  1885,  when  a  vigorous  efl'ort  was  made  to  adopt  it,  niainly  on 
the  ground  of  the  size  of  the  Ixwrd.  It  would  then  have  comprised  some 
50  members.  Cf.  Bemis,  Local  Qovemment  in  MirJtiyan  and  ihr  Nurlhval,  18, 
who  mentions  Judge  I'-ooley's  criticism  of  the  supervisor  plan.  See  Rcvittd 
Statula  <^  Wit.,  1878,  p.  237 ;  nowell's  Annotated  Statuta  of  Uieh.,  I,  198. 
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this  subject,  with  the  verj'  important  advantage  of  precision, 
by  selecting  typical  examples. 

The  boanJ  is  authorized  to  hold  regular  and  special  meet- 
ings, lu  Wisconsin,  the  annual  meeting  of  the  supervisors 
oocui's  on  the  first  Tuesday  after  the  genera!  election,  and 
special  meetings  may  be  lulled  by  the  county  clerk  on  the 
written  request  of  a  majority  of  the  board.*  The  members 
choose  their  own  chairman  annually;'  a  majority  is  necessary 
for  a  quoruiu  ;  and  all  meetings  are  open  to  the  public.  As 
elsewliere,  the  powers  of  the  county  as  a  Ixxly  politic  are  ex- 
ercise<l  by  the  board.  And  at  any  legal  meeting,  it  is  empow- 
powered  to  make  orders  concerning  the  corporate  property, 
and  for  the  erection,  repair,  or  insurance  of  county  buildings. 
It  may  also  provide  seals  for  the  county  and  county  ofBcers ; 
prescribe  the  form  of  all  public  records ;  and  procure  the 
necessary  books,  furniture,  and  supplies  for  the  various 
departments ;  make  out  lists  of  jurors ;    purchase  grounds, 


^Reeued  Slatuitt,  1878,  p.  237.  Id  Nebraska  the  commissionere  are 
retjuirvd  to  hold  throe  re>;ular  meetings  annually :  on  the  second  Tuesday 
of  Junuarv,  the  third  Monday  iu  June,  and  the  first  Tuesday  in  October. 
Special  meetings  may  be  called  by  the  clerk  by  publiiihing  the  objects  of 
the  meeting  five  days  in  advance:  OompUed  •%ilulai,  1887,  pp.  295-6.  But 
where  the  supervisor  sytitem  has  been  ndopled,  two  regular  meetings  oocar 
respectively  on  the  second  Tuesday  in  January  and  tlic  ttrst  Tuesday 
in  June ;  special  ineetingii  being  called  by  the  clerk  on  the  written  request 
of  at  least  one  third  of  the  members  of  the  board;  but  all  the  objects  of 
such  meetings  must  be  Sfiecificii  in  the  notice:  lb.,  296-7.  Cf.  Starr  and 
Curtis'  AnnoMtd  Siaiuia  of  III.,  I,  061;  McLoin's  Annolattd  Statuta  cf 
loKxi,  I,  69 ;  Revixd  StnliUe*  of  Indiana,  1881,  p.  1234. 

*  Revised  Slaluia,  1S7S,  p.  238.  The  chairman  of  the  superrisors  is 
chosen  in  the  same  way  in  Nebraska:  Oom/iited  SUiiutai,  18S7,  p.  297.  But 
where  township  organization  has  not  been  adopted,  the  rale  is  dilTerent. 
"  In  counties  not  having  more  than  70,000  inhabitants,  the  commissioner 
whose  term  of  office  expires  in  one  year,  shall  be  chairman  ...  for  that 
year,"  and  in  counties  having  more  than  70,000  inhabitants,  the  board,  at 
the  January  meeting,  chooses  its  own  chairman:  lb.,  290.  Ci.  Howell's 
Annotated  Siatuten  of  Mielt.,  1,  198  ;  Starr  and  Curtis'  Annotated  Slatulea 
of  Ml.,  I,  661-2;  Hevited  StaiutCM  of  Idaho,  1887,  p.  239;  SlatuU*  of  Minn., 
1878,  p.  137. 
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not  exoeedinp;  eight  thousand  dollars  in  value,  for  the  use  of 
fairs  and  exhibitions  ;  levy  taxes  ;  examine  claims  ;  settle 
accounts ;  and  represent  the  county  in  all  eases  not  other- 
wise provided  for. 

Besides  these  general  powers,  various  duties  of  a  more 
special  nature  are  prescribed.  Thus  the  supervisors  may  set 
off  and  organize  townships  and  give  names  to  the  same; 
change  or  vacate  town  boundaries ;  a])point  commissioners  to 
lay  out  highways  ;  alter,  vacate,  or  disooutinue  city,  town, 
and  village  plats,  or  state  roads;  offer  bounties  for  the 
destruction  of  wolves,  lynxes,  or  wild  cats ;  change  the  name 
of  any  town,  village,  or  person  residing  within  the  county  ;' 
make  rules  for  the  preservation  of  tiijh  and  fix  the  peritxl  dur- 
ing which  they  may  be  taken ;  and  incorporate  literary 
or  benevolent  .societies.' 

But,  in  various  states,  the  powers  conferred  upon  the  board 
by  law  are  still  more  comprehensive.  Thus,  in  Nebraska, 
besides  many  functions  similar  to  the  foregoing,  the  commis- 
siouers  may  hear  complaints,  and  remove  any  county  officer, 
for  official  misdemeanors.*  On  petition  of  a  majority  of  the 
sheej)  owners  in  the  county,  they  are  authorized  to  apfxiint  a 
sheep  inspector;*  and  they  may  also  construct  dams,  dykes, 
or  embankments,  for  protection  against  high  water,  when  any 
portion  of  the  county  exceeding  three  hundred  and  twenty 
acres  is  endangered  by  the  probable  diversiou  of  the  channel 
of  a  water  course."  In  like  manner  they  may  appoint  a  pro- 
bate judge,  when  the  incumbent  is  absent  or  disqualifie<l  from 
acting  in  any  cause ;'  approve  the  sale  of  lands  of  wards,  ex- 


'  Of  course,  when  legal  application  is  nia<lv. 
'Bailed  Staluia  of  Wia.,  1878,  pp.  237-40. 

*  Cbmp.  SiatxUa,  1887,  pp.  310-U  ;  but  two  members  of  the  boKti  cuoot 
remove  the  tbinl:  5  Nebnuka,  403.  The  superTiaors  alKO  have  jurindiction 
in  HUeh  >ii»e!i:  IS  Neb.,  428. 

♦  Oomp.  Slalulat,  1887,  p.  59.     Cf.  Cbmp.  Lawt  of  Kansas,  1885,  p.  927. 
'Cbmp.  iSliUuln,  1887,  p.  314. 

•  Cbmp.  StatuUs,  1887,  p.  336. 
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cept  those  of  miiioR ; '  prescribe  the  nomber  of  depaties  or 
■mintnnt'  of  the  respective  CDonty  officers ;'  and  dtsclkarge 
varioos  other  duties. 

Bat  the  most  important  Amctioas  of  the  board  are  compre- 
hended onder  the  three  beads  of  roads  and  bridges,  support  of 
Ae  poor,  and  administratioD  of  Snanceaad  taxatioD.  In  each 
of  these  departments  the  commiasiooeis  or  snpervisoirE  posseaa 
mnch  discretionaiT  power  in  the  diapositioa  of  the  public 
moneys.  In  Nebraska,  road  districts  are  created  and  bigb- 
wavs  established,  altered,  or  vacated,  bv  tbeir  antboritr.*  By 
them  also  is  granted  the  right  of  wav  to  pri\-ate  persons  whof>e 
Jands  are  endoeed  or  cot  off  fi»m  the  public  thoroughfares  ;* 
in  counties  not  under  township  organization,  the  location 
and  character  of  all  bridges  and  rulverta,  where  the  cost  ex- 
ceeds one  hundred  dollars,  i«  left  solely  to  their  determina- 
tion.*    Moreover,  when  they  see  fit,  they  may  grade  and  pave 


>  Qmp.  Statalm,  1887,  pp.  S45,  351. 

*  Qm^  SUibUea,  1887,  pp.  299,  437. 
In  genenl  oa  the  poirers  of  the  countr  boanl.  Me  Howell's  An 

of  Midk.,  I,  199-210;  SUrr  ami  Curtis'  Attftolaltid  Sutluta  y  IIL  f , 
SI ;  Bm^  SlaMa  <4  Indiana,  1881,  pp.  123->-tV);  UlUiauu'  Raittd 
I  </  Okie,  1886.  I.  180  tt. ;  Statutao/  iftHK  1878,  pp.  135-41  ;  Berimd 
)of  N.r^  n,  9-2o~b-2 ;  McLoia's  .tiuMtatel  «*— —  </  Itm,  1880.  I, 
70-1 ;  GauraJ  StatiUr*  ^  Cht^  13S3,  pp.  257  ff.;  Gaural  Sla$mUi  tf  Sm^ 
18S5,  pp.  531  ff.;  SUbUa  of  OaL,  1883,  pp.  29»-300,  303  K;  OMiipdail  Lam 
tf  Dak^  1887,  pp.  151  ff.;  Anuerf  SUtttUa  </  /<<aio,  1887,  pp.  240  ff.; 
Bmi»id  Jtotato  </  Wyomi»},  1887,  pp.  467  ff. 
*Omp.  StaMM  c^  iVei..  1887,  pp.  630.  633. 
*Om^SUMIm>^ytb^  1887,  p.  G32. 

*  Qm^  fitoMM  of  A'A^  1 887,  pp.  t>37-S.  When  ander  township  orgBnu*. 
tion,  "  all  conlnic1«  for  the  erev-tion  and  reparation  of  bridges  and  approaches 
thereto,  for  the  huildint;  of  caUertsand  improTements  on  road*,  within  the 
limits  of  anr  towrwhip,  the  cost  or  ex()en.<e  of  which  shall  exceed  one  hun- 
dred dollars,  shall  be  let  I17  the  tuw  n  board  to  the  lowest  cumpetent  bidder  " : 
lb.,  6.39-40.  But  the  oouniy  niav  aid  any  township  in  casts  where  the  cost 
would  be  an  "  unreasonable  burden " :  /I.,  640.  Also  in  counties  under 
township  or^nization,  the  expense  of  building  and  maintaining  bridges  on 
ptiblic  roads  o?er  streams  shall  be  borne  excIusiTelr  by  the  county :  /&.,  841. 
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streets  leading  info  cities,  or  construct  and  repair  bridges  within 
any  incorporated  city  or  village  of  the  county.' 

How  nnrestrictod  is  the  authority  of  the  ixKird  in  the  dis- 
bursement of  the  county  funds,  is  well  illustrated  in  their 
administratiun  of  the  poor  law.  All  warrants  for  the  ex- 
peuHes  incurred  liy  tiie  local  overseers  arc  drawn  by  order 
of  the  board ;  and  they  are  authorized  to  employ  a  county 
physician  at  a  cost  of  not  to  exceed  two  hundre<l  dollars  a  year. 
They  may  also,  whenever  they  see  fit,  and  without  vote  of  the 
people,  purchase  a  farm  of  not  more  than  six  hundred  and 
forty  acres,  and  erect  thereon  a  poor-house,  with  other  neces- 
sary buildings.  For  this  purpose,  they  are  authorized,  from 
time  to  time,  to  le\'j'  a  tax  ou  the  taxable  projierty  in  the 
county  of  not  to  exceed  one  per  cent,  of  the  assessed  valuation. 
They  may  also  appoint  agents  or  superintendents  for  the  man- 
agement of  the  institution,  and  order  all  necessary  expenditures 
for  the  supjtort  of  the  same ;  which  expenditures  are  discharged 
from  the  levy  for  general  county  purjK)ses." 

Already  in  the  days  of  Aethelred  it^  fiscal  business  was  a 
characteristic  frature  of  shire  administration.  Such  is  still 
the  case.  Everywhere  the  supervisors  or  commissioners  are 
given  the  levy  of  the  county  charge.  Moreover,  in  the  major- 
ity of  states,  all  accounts  must  be  allowed  by  them ;  and  they 
are  constituted  a  board  for  the  equalization  of  assessments.' 


Kimp.  Stalvlet  of  SA.,  1887,  pp.  627, 833.  tf.  Bniatd  Statutet  nf  Wis.,  1878, 
p.  240,  where  the  county  board  u  authorized  to  grant  charters  to  persons  to 
roaititain  toll  or  free  liridges,  turnpike  or  plank  roadh,  and  ferries. 

'Comp.  .SVu/u/«  of  2\eh.,  I8S7,  pp.  647-8,  59S.  Cf.  f<larr  and  Curtis'  Anno- 
taled  StatuKtof  ni.,  II,  173S-40;  nriRhlly's  Purdon's  I»(3m/ o/Pn.,  II,  1341. 
In  Ohio  the  county  commissioners  may  ootahlisli  orj)han  asylums  and  ap|X)int 
the  directors:  Williiim.s'  /{rt'i«rf  Slatutef,  1886,  I,  193.  Thoy  may  also  nomi- 
nate the  trustot-H  uf  children's  licmips  and  superintendents  of  intirmnrieii: 
Ib.,  I»4,  200.  See  Omp.  Law ./  KmiMU,  1885,  p.  698,  600 ;  McLain's  Anno- 
ta((it  HiUiiU*  of  Itm.1t,  I,  71  ;  Howell's  AnnoUUed  Slatu(a  of  Mich.,  I,  200-1. 

•Such  is  the  i-ase  in  Nebraska:  Omip.  SitUtUrji,  lti87,  pp.  290,  596,  508; 
Kansas:  Cbmp.  Imw,  1885,  p.  960;  Ohio:  Williams'  ReriMtd  Utatulai,  1886, 
I,  649,  187;  Bnued  ifUilula  of  Jnd.,  18!Sl,  p.  1236;  Washington  Tcrritorr: 
Wcuhinglon  Code,  1881,  pp.  496,  498. 
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But  iu  some  instances  a  departure  is  made  from  the  general 
type  of  fiscal  arraneements.  Thus,  in  Or^on,  the  place  of 
the  ordinary  board  is  taken  by  a  "  county  court "  composed  of 
the  aiiinty  judge  and  two  commissioners.  This  body  is  en- 
trusted with  the  levy  of  taxes  and  the  general  civil  business ; 
but  there  is  a  separate  board  of  equalization  consisting  of  the 
county  judge,  clerk,  and  assessor.'  In  Kansas,  for  counties 
having  over  twenty-five  thousand  inhabitants,  there  is  a  county 
auditor,  to  whom  the  clerk  is  required  to  certify  all  claims. 
The«e  are  then  reported  back  to  the  clerk  with  the  auditor's 
approval  or  disapproval.  But  the  commissioners  may  disallow 
any  claim,  even  after  the  auditor's  sanction.'  The  board  of 
equalization,  in  Minnesota,  consists  of  the  county  auditor  and 
the  commissioners.  In  Indiana  it  is  composed  of  the  commis- 
sioners and  four  freeholders,  residing  in  different  jiarts  of  the 
county,  noniiiiutetl  by  the  judge  of  the  district  court.'  A 
peculiar  plan,  for  special  cases,  exists  also  in  Ohio.  Here,  in 
addition  to  the  commissioners,  there  is,  for  each  county  of 
180,000  inhabitants  containing  a  city  of  the  first  class  within 
its  liraiti,  a  separate  "  board  of  control,"  composed  of  five  mem- 
bers elected  for  tliree  years.  The  l)ody  i-hooses  its  own  clerks 
and  establishes  its  own  rules  of  procedure  ;  aud  it  has  ''  final 
action  and  jurisdiction  in  all  mattera  involving  the  expendi- 
ture of  money,  or  the  awarding  of  contracts,  or  the  assessing 
or  levying  of  taxes,  by  the  boaixl  of  county  commissioners." 
The  latter  body  is  required  to  report  its  proceedings  to  the 
boanl  of  control.  Provision  is  also  made  for  a  joint  meeting 
of  the  two  boards  for  the  purpose  of  prest;ribing  rules  for 
their  odiciaj  intercourse,  aud  the  forms  to  be  observed  iu  cer- 
tain fiscal  transactions.* 

But  in  the  administration  of  finance,  as  in  various  other 


'  Hill's  Annotated  Lam,  Tl.  1294  ff. 
'  Camp.  Laua  of  Kanmu,  1885,  pp.  204-5. 
'  Bevatd  SUituta  of  Indiana,  1881,  p.  1383. 
*  Willianu'  Retitd  StaiuUt,  1886,  I,  208-11. 


The  County  Board. 


449 


departments  of  civil  government,  the  most  complex  methods 
prevail  in  Pennsylvania.  Every  county  has  a  triple  author- 
ity. The  board  of  three  commissioners  discharge  the  usual 
miscellaneous  functions.  To  them,  for  example,  belong  the 
construction  and  repair  of  bridges,'  the  oversight  of  the  poor,' 
the  letting  of  contracts  for  public  works,'  and  tlie  levy  of 
taxes.* 

But  the  accounts  of  the  commissioners  are  subject  to  the 
approval  of  the  Ivoard  of  auditors,  consisting  like  the  former, 
of  three  members  elected  for  three  years,  one  retiring  an- 
nually.' The  statute  carefully  excludes  interested  parties 
from  serving  upon  the  boaitl.  No  guardian  of  the  poor, 
inspector  of  prisons,  controller  of  public  schools,  member  of 
the  board  of  health,  nor  any  person  employed  in  the  office  of 
sheriff,  treasurer,  or  county  commissioners,  is  eligible.  The 
regular  meeting  occurs  on  the  first  Monday  of  January  ;  but 
special  meetings  may  be  held.  Two  meml)ers  constitute  a 
quorum  ;  and  it  is  their  duty  to  audit  the  aocounts  of  the 
sheriff,  treasurer,  and  coroner,  as  well  as  those  of  the  com- 
missioners and  the  officers  eutnistetl  with  the  care  of  the  poor. 
Appeal  from  their  decisions  lies  to  the  county  court  of  common 
pleas." 

Superior  in  some  particulars  to  either  the  commissioners  or 
the  auditors,  is  the  court  of  quarter  sessions,  held  by  judges  of 
the  common  pleas.'  The  ancient  administrative  functions  of 
this  body  have  survived  with  wonderful  tenacity.  Besides  a 
limite<l  criminal  jurisdiction,  it  possesses  an  extensive  civil 
authority.  Thus  the  quarter  sessions  are  required  to  approve 
the  official  bonds  of  the  commissioners;  and  a  vacancy  in  the 


■Brightly's  Purdon'i  Digat,  II,  1506-7. 
■Brighlly'g  Punlon's  Dige$l,  II,  1^41. 
»  Brightly'9  Pardon's  Digetl,  I,  366  fl".,  380. 
« Brightly"*  Purdon's  DiyeM,  II,  1682  ff.,  1610,  etc. 
»  Brightly's  Purdon's  Diyeit,  I,  43-4,  375. 
•  Brightly'g  Punlon's  Digat,  I,  375-7. 
^  Brightly'g  Purdon'g  Digal,  II,  1401. 
2» 
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latter  body  is  temporarily  filled  by  them  acting  jointly  with 
the  surviving  raeml>ers.'  They  may  also  establish  school 
districts,'  incorporate  boroughs,' erect,  change,  or  divide  town- 
ships,* alter  election  districts,*  approve  constables'  bonds  and 
fill  vacancies  in  that  office,'  license  taverns  and  jieddlers,'  and 
nominate  certain  town  officers  on  failure  of  the  people  to 
elect.*  Finally  the  commissioners  are  authorized  to  erect 
county  buildings  and  borrow  money  for  that  purpose  only 
after  receiving  the  approval  of  the  quarter  sessions  and  two 
successive  grand  juries." 


rV. — The  County  Officers  and  Their  Functions. 
(a). —  The  Clerk,  Auditor,  and  Register. 

Administratively  the  clerk  is  the  most  imjwrtant  officer  of 
the  county.  He  has  inherited  a  portion  of  the  duties  of  the 
ancient  c-lerk  of  the  peace;  and  as  custodian  of  the  county 
records,  he  also  represents  the  English  ciuttos  roUdorum. 

Primarily  he  is  secretary  of  the  county  board,  being  re- 


'  But  one  of  the  justices  of  quarter  gesaions  raay  approve  Ihc  commis- 
sioner's  bond  :  Briglitly's  Purdon's  LHijat,  I,  37S-tl. 
'  Brightly '»  Purdon's  Digenl,  I,  283. 
'  BriKlidy's  Purdon's  Digt*t^  I,  196-7. 

•  Briglilly's  Purdon's  Digal,  I,  371. 
'Brightly'.H  Purdon's  Digest,  1,  40,  076. 
•Bri^hlly's  Purdon's  Dige»t,  1,  310. 

'  Brightly's  Purdon's  Digttt,  II,  1077,  1308. 

•  Brightly's  Purdon's  Digesl,  II,  1638. 

•  Brightly's  Purdon's  Digest,  1,  366-7.  This  power  of  the  grand  jury  U 
also  bunded  down  from  the  eiglileenth  renlury. 

A  dual  fiscal  authority  exists  in  Michigan  for  Wayne  county  which  in- 
cludes the  city  of  Detroit.  There  i»,  first,  the  board  of  supervisors  for  the 
equalization  of  taxes  and  for  the  apfKirtioument  of  the  county  and  stale 
taxes  among  the  towns.  All  other  ordinary  duties  of  tlie  supervisors,  in- 
cluding the  levy  of  taxes,  belong  to  a  second  lioarri  of  three  auditors  : 
Howell's  AnnoluUd  Statutes,  I,  210-11.  Of.  Farmer,  Hut.  of  Detroit  cmd 
ifteA.,  124. 
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quired  to  attend  its  meetings,  record  its  proceedings,  preserve 
its  official  docnmentj^,  and  countersign  all  warrants  drawn 
upon  the  treasury. 

Where  the  more  centralized  forms  of  county  government 
exist,  the  clerk,  in  addition  to  the  functions  growing  directly 
"out  of  his  relations  to  the  board,  performs  a  vast  number  of 
special  diitie?*  of  an  execulive  ami  secretarial  nature.  He  acts 
as  a  check  upon  the  treasurer,  keeping  an  account  of  all 
receipts  and  expenditures.  In  Kansas  he  is  required  to  certify 
to  the  secretary  of  state  the  names  and  boundaries  of  all  new 
townships  formed,  or  any  change  in  town  boundaries ;  assess 
property  when  the  assessors  have  failed  so  to  do ;  countersign 
the  treasui-er's  receipts;  file  lists  of  officers  with  the  secretary 
of  state;  administer  oaths;  and  submit  annually  to  the  state 
auditor  a  financial  exhibit  of  the  revenues  and  expenditures  of 
his  county.'  Furtiiermore  it  is  his  duty  to  issue  certificates  of 
election  to  town  officers;'  deliver  lists  of  taxable  real  estate 
to  the  assessors  ;'  publish  meetings  of  the  board  of  equaliza- 
tion ;*  keep  a  record  of  strays ;'  make  return  of  the  census  ;* 
and  execute  deeds  in  fee  simple  to  unredeemed  lands  sold  for 
delinquent  taxes.' 

Similar  functions  are  discharged  by  the  clerk  in  New 
York,"  Michigan,*  llliuois,'°  Wisconsin,"  Nebraska,"  Oregon,"* 


'  Oomp.  Lam  of  Kan.,  1886,  pp.  272-3. 
>  Oomp.  Lam  of  Kan.,  1885,  p.  986. 
»  Oomp.  Lam  of  Kan.,  1885,  p.  955. 

♦  Omp.  Lam  of  Kan.,  1886,  p.  960. 
»  Omp.  Lam  of  Kan.,  1886,  p.  923. 

•  Oomp.  Lam  of  Kan.,  1886,  p.  132. 
'  Oomp.  Lam  of  Kan.,  1885,  p.  972. 
'  Jltviiied  Statula,  1,  Index. 

*  Howell's  Annolatai  Slatuitt,  I,  58:  ConstitutioD,  Art.  X. 

<°8tarr  and  Curtiti'  Annotated  Slahitai,  I,  167  :  Comtitation,  Art.  X,  {  8. 

"  Revited  Statute*,  1878,  pp.  248-50. 

"  Omp.  Statate*,  1887,  pp.  298-302. 

"Ilill'B  AnnotaUd  Lam,  I,  98;  Conrtilulion,  An.  VII,  {{6,  7. 
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Colorado,'  and  Wyoming;*  and  by  the  county  auditor — who 
takes  the  place  of  the  clerk — in  Ohio,'  Indiana,*  Minnesota,* 
Iowa,*  Washington,'  and  Idjiho."  But  in  several  instanoes 
provision  is  made  for  both  office-s;  and  in  that  event  the 
clerk  performs  the  usual  secretarial  duties,  while  the  special 
business  of  examining  claims  and  accounts  is  relegated  to  the 
auditor."  But  whatever  the  plan,  the  county  board  is  gen- 
erally the  superior  authority  for  the  settlement  of  claims. 

Two  other  important  county  officers  are  the  recorder  or 
roister  of  deeds'"  aud   the  clerk  of  the  district  or  circuit 


>  Qmcral  Slaiule$,  1883,  pp.  266  ff. 

'ReviMd  StatuU$,  1887,  pp.  474  ff. 

•Willinms'  RnUed  Slatuta,  1880,  I,  212-23,  181. 

*RemHd  Staiuta,  1881,  p.  1267. 

^  SlaluUi  0/ Minn.,  1878,  pp.  141-4. 

•McLain'g  AnnolaUd  fi(alulf»,  I,  7&-80. 

1  Wathington  Code,  1881,  pp.  470-3. 

'  Here  the  recorder  of  deeds  is  ex  offlcw  auditor:  Ranted  Statutea,  1887, 
pp.  249,  276. 

'Such,  as  we  have  seen,  is  the  case  in  Kaosaaand  Michigan  for  populous 
counties  ;  and  the  special  auditing  Itnarda  of  Ohio  and  Pennsylvania  have 
also  been  discussed.  Each  county  in  California  nuiy  have  a  clerk  and  an 
auditor,  but  the  ofBct-s  may  lie  combined  in  the  same  hands:  Siatuta  of  QtL, 
1883,  p.  315.  A  similar  law  exists  in  Dakota;  but  when  there  is  also  a  reg> 
ister,  then  the  clerk  is  ex  officio  auditor :   OompU«i  Lavn,  1887,  pp.  164-6. 

'"Thus,  in  Nebraska,  a  register  is  elected  in  every  county  having  at  le««t 
18,l>03  inhabitants ;  otherwise  the  duty  of  recorder  is  performed  by  the 
county  clerk  :  Uomp.  StatuUs,  1887,  p.  298-9.  Sejiarate  registers  or  record- 
ers are  chosen  in  Kansas:  Comp.  Lawt,  1885,  p.  405;  Ohio :  Williams'  Rt- 
riMtf  &4iiul(!«,  1886,  I,  235-9.;  Indiana:  iZevuai ,S(<i/utoi,  1881,  p.  1272;  Wis- 
consin: Ratiied  Staiuta,  1878,  p.  246;  Minnesota :  &a/iUa,  1878,  pp.  150-3; 
Iowa:  McLAin's  AnnoVaitd  SlaltUet,  I,  157-8;  and  Oregon:  Hill's  Aimolatai 
Leaa,  II,  1 139.  The  offices  of  clerk  and  register  are  combined  in  Wyoming: 
Reriaed  StatxUa,  1887,  pp.  474-8 ;  and  in  Colormlo:  Oeneral  Utatulet,  IS8S,  p. 
266.  They  may  be  united  in  Michigan:  Howell's  AnrutUUed  Statult$,  I, 
225-6  ;  Constitution,  Art.  X  :  76^  1,  58 ;  also  in  California :  Statutes,  188S. 
p.  315.  In  Idaho  the  recorder  L"  ex  officio  auditor:  Revi*td  Statutes,  18S7,  p. 
249;  in  Dakota,  either  the  register  is  ez  officio  clerk,  or  the  clerk  is  ex  officio 
Mditor:  Omp.  Laws.  1887,  pp.  163-6. 
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court.'  These  are  often  sepanitely  choeen  by  the  electors ;  bat 
in  administrative  practice,  their  duties  sometimes  devolve  upon 
the  auditor  or  clerk. 

(b). — The  TVeaaurer  and  Aaaeaaor. 

Politically  the  county  treasurership  is  the  most  important 
local  office  in  the  gifl  of  the  people,  since  it  is  the  most  lucra- 
tive. As  custodian  of  the  county  funds  and  temporarily  of 
the  state,  and  sometimes  of  village  and  city,  revenue  tlorived 
from  taxation,  the  treasurer  is,  of  course,  a  very  responsible 
officer;  and  he  is  required  ttj  execute  a  heavy  bond  for  the 
faithful  discharge  of  his  trust.  He  always  receives  a  liberal 
salary,  graduated,  as  a  rule,  according  to  the  population  of  the 
county  for  which  he  is  chosen.'   Besides  this  is  the  advant^e, 


'  In  Nebraska  a  clerk  of  the  district  court  is  quadrennially  chosen 
in  every  county  having  a  population  of  8000  inhabitants ;  in  other  coun- 
ties the  clerk  officiates :  Camp,  Statuta,  1887,  p.  387.  In  each  county  a  clerk 
is  separately  elected  for  the  common  picas  in  Ohio:  Williams'  Revistd 
Statuta,  1886,  pp.  'Z.'>4-9;  for  the  circuit  court  in  Wisconsin  and  Indiana: 
Begiied  Statulet  of  Wii.,  1878,  p.  246 ;  BmMtd  Statuia  of  Ind.,  1881,  pp. 
1263-9;  for  the  district  and  circuit  courts  in  Iowa:  McLaio's  Annolaied 
Slaluta,  I,  167-8.  In  lllinuis  there  is  an  elective  clerk  of  the  circuit  court, 
who,  however,  is  a  officio  register  of  deeds,  except  in  counties  having  60,000 
inhabitants,  when  a  separate  recorder  must  be  chosen :  Starr  and  CHirtis' 
Annotated  Statutes,  I,  157,  1004.  But  the  county  clerk  is  a  officio  clerk  of 
the  circuit  court  in  Michigan:  Howell's  jlnnofa/*rf  iS'(<i/«/«,  1,  .52:  Constitu- 
tion, .\rt.  VI ;  of  tlie  courts  of  record  in  Nevada:  Qetural  Statulet,  1885,  p. 
32:  Constitution,  .\rl.  IV  ;  and  of  the  superior  and  county  courts  in  New 
York ;  Bentii  Slatxita,  1,  344. 

'At  present,  in  Nebraska,  the  treasurer,  like  the  clerk,  sheriff^  and 
oonnty  judge,  is  allowed  certain  fees;  but  in  counties  having  less  than  25,000 
inhabitants,  when  the  fees  amount  to  more  than  2000  dollars  a  ycur,  the 
excess  must  be  turned  into  the  treasury ;  elsewhere  he  receives  a  salary  of 
3000  dollars  a  year.  But  in  other  states  a  much  higher  salary  is  often  paid. 
In  Kansas  the  fees  collected  by  the  treasurer  and  clerk  are  deduote<l  from 
their  salaries  :  Compiled  Lawt,  1885,  p.  277.  In  California,  for  the  purpoae 
of  grading  the  compensation  of  officers,  the  counties  are  arranged  in 
48  classes:  SlatuUt  o)  JSS.I,  pp.  332-5;  Stulutet  of  JSSS,  pp.  19.V-8;  and, 
nmilorly,  in  Idaho,  there  ore  6  claasea  :  Reviud  Statuta,  1887,  p.  275. 
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often  much  more  important  than  the  salary,  which  he  derives 
from  deposits  of  the  public  moneys :  a  practice  tolerated  by 
the  community,  but  not  contemplated  by  the  law. 

The  county  treasurer  is  usually  ex  officio  collector  of  the 
oounty  and  state  taxes.'  By  the  Nebraska  statute,  where 
township  organization  has  not  been  introduced,  he  is  more- 
over the  collector  of  taxes  levied  in  villages  and  in  cities  of 
the  second  nlass;'  butwhore  such  organization  has  been  adopted, 
the  local  treasurers  are  the  collectors.'  In  tiie  former  case,  the 
county  trea.'^urer  is  required,  on  proper  demand,  to  pay  to  their 
respective  treasurers  all  moneys  collected  by  him  for  school 
districts,  villages,  or  cities ;  in  the  latter,  the  local  collectors 
must  settle  with  the  county  treasurer,  aa-ounting  for  all  funds 
save  those  levied  for  their  own  districts.  And,  furthermore, 
it  is  the  duty  of  the  county  treasurer  to  settle  annually  with 
the  auditor  of  public  accounts,  and  jiay  over  when  required 
all  moneys  due  the  state.* 

Generally  the  assessment  of  taxes  is  entrusted  to  precinct 
or  township  oflficers.  But  in  several  states  and  territories  a 
county  assessor  appears.  Such  is  the  case  in  Missouri,*  Wash- 
ington,* Dakota,' California,*Oregon,°Nevada,"' Colorado,"  and 
Wyoming ; "  while  in  Illinois,  the  treasurer  is  ex  officio  assessor 


'  Each  oouDtj  is  authorized  to  elect  a  separate  collector  in  California ; 
bat  the  office  may  be  combined  witli  that  of  treasurer:  SUUuUt,  1883,  p. 
316.     There  is  also  a  county  colleetor  in  Missouri :  Shaunon,  OuiU  Ootl.,  308. 

•  Comp.  Slalula,  1887,  pp.  190,  205. 

•  Omp.  Statula,  1887,  pp.  60(M. 

♦  Oomp.  StatuUt,  1887,  pp.  616-17,  696-7. 
'Shannon,  Civil  Gonemmenl,  309. 

*  Wtuhingtnn  Code,  1881,  p.  477.     But  in  some  oonntiea  the  gheriffacts. 
'  Comp.  Lau-t,  188",  p.  150. 

»Stalutet,  1883,  p.  315. 
*HiW»  Annotated  Lava,  II,  1160. 

'•  Oeneral  Statulu,  1 885,  pp.  568, 570.  But  the  duties  of  the  office  are  p«r- 
formeH  by  the  sheritT. 

"  Oenerai  Statuta,  1883,  pp.  280-1. 
"  Rtvited  StaMa,  18S7,  pp.  480-1. 
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in  counties  where  township  organization  haa  not  been  estab- 
lished.' But  to  facilitjite  the  administration  of  his  office,  the 
county  is  usually  divided  into  districts  and  the  assessor  is 
authorized  to  appoint  deputies. 

(c). —  The  Sheriff',  Coroner,  Surveyor,  and  Superintendent. 

The  western  sheriff  is  perhaps  not  equal  in  rank  and  social 
prestige  to  the  Normau  vioecomes,  nor  even  to  the  contem- 
porary magistrate  of  the  English  shire.  Nevertheless  the 
office  is  one  of  dignity  and  power.  Though  chosen  by  the 
electors  of  his  district,  he  is  still  the  representative  of  the 
majesty  of  the  state ;  and,  practically,  he  still  remains  the  con- 
stitutive officer  of  the  county.  For  whatever  functionary 
may  be  dispensed  with,  without  a  sheriff  tliere  is  no  shire. 
The  emoluments  of  the  office  are  only  second  in  impor- 
tance to  those  of  the  treasurer ;  and  consequently  the  post  is 
usually  the  object  of  sharp  political  rivalry. 

The  statutory  provisions  relating  to  the  duties  of  the  sheriff 
are  everywhere  much  the  sjiiue.  He  is  always  a  peace  njagis- 
trate  and  the  ministerial  othcer  of  tlie  higher  courts ;  wliile, 
here  and  there,  a  trace  of  his  original  fiscal  power  survives.' 

Other  elective  officers  of  every  western  county  are  the 
coroner,  whose  functions  are  important,  especially  in  populous 
districts ;  the  land  surveyor,  whose  office  has  descended  from 
colonial  times  ;  and  the  8uperiiiten<lent,  who  is  entrusted  with 
the  examination  of  teachers,  the  visitation  of  schools,  and  the 
ap[)ortioHment  of  the  public  school  funds  among  the  various 
districts  of  the  county. 


■Starr  and  Cnrtia'  Annotabid  Slatulet,  I,  1003. 

'ThiiH,  in  Nebnuku,  tlie  Bheriffwas  originally  a  officio  county  aseaaor: 
tee  the  Code  of  1S55-6:  Oomp.  Sestion  Laws  of  Neb ^  I,  238-9;  «nd  such  ia 
the  cage  in  Nevada :  Gen.  iitatuUt,  ISSct,  p.  568.  In  Californiii  the  officvs  of 
sherifT  and  collector  may  be  united:  Slatuta,  1883,  p.  315;  and  they  are 
united  in  Oregon:  HiU'i  Annotated  Laum,  II,  1300  It.  In  Washington  the 
RheriiTia  aometiinea  county  asaeaaor:  OxU,  1881,  p,  477, 
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(d). —  The  ProseeiUing  Attorney,  Public  Administrator,  and 
County  Judge. 

Besides  the  prosecuting  attorney,  chosen  like  other  officials 
by  popular  vote,  the  only  important'  officers  of  tlie  county  not 
already  mentioned  are  tlie  public  administrator  and  the  county 
judge.  The  duties  of  the'  former,  as  the  name  implies,  are 
concerned  with  the  administration  of  estates;  but  they  are 
usually  pei'fbrnied  by  the  county  judge.' 

The  higher  civil  and  criminal  jurisdiction  formerly  belong- 
ing to  the  e^nunty  courts  of  common  pleas  and  quarter  .sessions 
is  now  vcste<J  chiefly  in  the  circuit  or  district  court.'  But 
there  is  still,  in  many  states,  a  county  court  presided  over  by 
a  single  elective  judge.  This  tribunal  usually  exercises  original 
and  exclusive  jurisdiction  in  matters  of  probate,  administra- 
tion, and  guaniianship.     Sometimes  it  possesses  a  wider  com- 


'  Occasional ly,  however,  other  officera  appear.  Thua,  in  Nevada,  each 
county,  wtien  necessary,  may  have  an  eliaor,  appointed  by  the  judge  of  pro- 
bate or  other  judge,  to  ezecnte  procew  in  the  abttenoe  or  disability  of  the 
Bherifl':  Gcntral  Slaluta,  1885,  p.  581.  In  New  York  there  arc  elective 
county  superintendents  of  the  poor:  lievUed  StaltUai,  III,  1873;  also  a 
scaler  uf  weights  and  meaHnres  appointed  by  the  supervisors:  lb.,  II,  1848  ; 
and  coiiiDiissiontrs  of  turnpikes  Lii  certain  counties:  Tb.,  I,  .348.  Some 
oountieN  in  Washington  choose  wreck  masters:  Code,  1881,  pp.  484-8. 

'Public  administrators  are  chosen  in  Nevada,  where  they  are  a  ofido 
coroners:  General  tHaluUs,  1885,  pp.  593  ff. ;  in  California,  where  the  office 
may  be  combined  with  that  of  coroner:  Slatuta,  188.3,  p.  315;  but  in 
Idaho  the  county  treasurer  is  ex  officio  administrator:  Revi$ed  Statute*,  1887, 
pp.  643,  249. 

'The  district  or  circuit  court,  like  the  courts  of  the  itinerant  juMices 
under  Henry  II  and  his  successors,  is,  in  an  important  sense,  a  court  of  the 
shire.  The  district  may  comprise  several  counties;  but  the  court  is  held 
"  in  and  for"  each  particular  county,  and  its  mesne  processes  do  not  usually 
run  beyond  the  county  limits.  In  Nebraska,  however,  final  process  runs 
throughout  the  state ;  and  the  jurisdiction  of  the  judge  "  at  chumbera  "  may 
be  exercised  anywhere  in  his  district.  But  in  general  with  respect  to  the 
serving  of  processes,  the  authority  of  the  court  b  precisely  the  same  for  any 
other  county  of  the  state  as  it  is  for  any  oouDty  of  the  district  in  which  it 
is  not  sitting. 
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petenoe.  Thus,  in  Nebraska,  the  county  judge  is  granted 
the  ordinary  priwers  of  a  justiw  of  tlie  peace ;  and,  in  civil 
cases,  a  jurisdiotion  concurrent  witii  that  of  the  district  court 
in  any  sum  not  exceeding  one  thousand  dollars.  But  he  is 
expressly  prohiliitwl  from  trying  actions  for  malicious  prose- 
cution, official  misconduct,  slander  or  libel,  and  those  relating 
to  the  sale  or  title  of  real  estate.'  Various  other  duties  are 
prescrilx>d  by  law.  Thus  he  may  appoint  persons  to  assess 
damage  for  right  of  way,  issue  marriage  licenses  and  record 
marriage  certificates,  prosecute  tram [>s,  commit  children  to  tlie 
reform  school,  enter  decrees  of  adoption,  and  try  contested 
elections.' 

Such  is  the  general  character  of  the  modem  county  court  in 
its  most  developed  form.'  Only  in  one  or  two  instances,  in 
the  group  of  states  imder  consideration,  have  tnices  of  the 
judicial  system  of  the  colonial  period  been  partially  preserved. 
Thns,  in  New  York,  "courts  of  sessions"  are  held  by  the 
county  judge  and  two  justices  of  tiie  peace.*  And  in  Penn- 
sylvania, courts  of  comiuon  pleas  and  quarter  sessions  are  still 
maintained.  But  these  are  now  composed  of  the  same  mem- 
bers—  a  president  and  two  associate  judges.  The  common 
pleas  are  autliori2e<l  to  try  all  "causes  civil,  personal,  and 
mixed ; "   while   the   quarter  sessions,  in   addition   to   their 


^Oomp.  StotelM,  1887,  p.  331. 
^On  these  poweni,  see  Conip.  Statuta,  1887,  pp.  249,  5<M-5,  683,  831,  ."JM. 

fProbale  judges  are  chosen  in  Michigan :  Howell's  Annotated  Statutes,  I, 

h  Const.,  Art.,  VI ;  Dakota:  Comp.  Lav,  1887,  p.  150;  Minnesota:  Slatntet, 
1878,  pp.  167,  672;  Kansas:  Ckmpited  Lam,  1885,  p.  280;  Idaho:  Revi»ed 
Statula,  1887,  pp.  249,  2.51. 

There  is  a  county  jndge  in  Illinois:  Starr  and  Cktriis' Annotated  fslatKtt*, 
(,  134:  Cbnst.,  Art.  VI,  2  18;  and  in  counties  having  60,U00  inhabitants  also 
■  probate  judge:  CVjnst.,  Art.  VI,  J  20;  in  Wisconsin :  Revised  Statute',  \H7», 
pp.  282-a ;  Oregon :  Hill's  AnnotaUd  Lam,  I,  636,  101-2.  Cf.  Slimson, 
Atnerican  Statute  Law,  liy,  126. 

'Reviled  Statutes,  III.  •2;<64-5,  2377,  2544-5;  C!on»t,  Art.  VI,  J  15=  ■»-, 
I,  97.     Cf.  SliuiBOD,  American  Statute  Law,  1,  117. 
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criminal  jurisdiction,  still  participate  in  the  work  of  civil 
administration.' 


V. — The  Cocntv  m  the  East  and  South. 
(a). — Rise  of  EUctive  Commissioners  in  New  England. 

The  evolution  of  local  organisms  in  the  West  constitutes  a 
remarkable  era  in  the  history  of  English  instit\itiuns.  A 
hundred  years  of  experiment  liave  produced  results  of  great 
constitutional  significance.  The  pro}x^r  Imlance  of  local 
autlioritics  has  beeu  restored.  The  township,  the  county, 
and  the  state  have  each  been  assigned  their  just  share  in 
the  work  of  self-government.  And  that  these  results  are  of 
really  national  importance,  we  shall  better  appreciate,  if  we 
now  examine  the  history  of  county  organization  in  the  East 
and  Soutli.  For  the  (^hanges  of  most  general  interest  which 
have  occurred,  or  are  gradually  taking  pLicc,  in  those  regions, 
consist  in  the  introduction  of  the  coimty  board  and  the  adop- 
tion of  the  primdple  of  election  in  the  choice  of  officers  ;  while 
here  and  there,  as  the  social  conditions  become  more  favorable, 
the  rudiments  of  the  co-operative  township-county  system  are 
making  their  appearance.  Aiid  who  will  doubt  that  these 
innovations  are  due  in  part,  esjKciully  in  the  southern  and 
southwestern  states,  to  the  intluence  of  previous  experience  in 
the  West? 

But  in  New  England,  with  respe<'t  to  the  fwwers  and  uses 
of  the  county,  no  real  progress  has  beeu  made.  Tlie  county 
is  still  a  feeble  organism  employed  for  a  limited  number  of 


'  "  Judges  of  the  courU  of  common  picas  learned  in  the  law  shall  be  jadgea 
of  the  courts  of  oyer  and  terminer,  quarter  gesaions  of  the  peace,  and  general 
jail  delivery,  and  of  the  orphans'  court,  and  within  their  respective  districU 
aball  be  justiccH  of  the  peace  as  to  criminal  matters:"  Const.,  Art.  V,  {9: 
Poor,  CharUr»,  II,  1580;  Brightly'a  Purdon'n  Digt$t,  I,  36,  268-79.  Cf. 
Chap.  VIII.  Ill,  (6). 
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purposes.  Indeed  in  some  cases  it  is  of  even  less  govern- 
mental significance  than  it  was  in  the  seventeenth  century. 

Thus,  in  Rhode  Island — to  begin  with  the  body  in  its  most 
rudimentary  condition — each  of  the  five  counties  is  merely  a 
circumscription  for  the  holding;  of  courts,  and  for  the  election 
of  a  sheriff  and  tfie  clerks  of  the  supreme  court  and  the  court 
of  common  pleas.' 

Each  county  in  Vermont  chooses  one  commissioner  annu- 
ally, whose  duty  it  is  to  appoint  agents  for  the  various  towns, 
to  sell  .spirituous  liquors  for  medicinal,  chemical,  and  mechani- 
cal purposes."  Besides  this,  the  county  court  exercises  a  higher 
jurisfliction  in  coitain  questions  connected  with  the  highway 
administration.'  But  all  real  local  authority  belongs  to  the 
towns. 

Somewhat  more  developed  is  the  organization  in  Connecti- 
cut. The  state  is  divided  into  eight  counties,  for  each  of 
which  three  commiasioners  are  periodically  appointed  by  the 
general  assembly.*  They  are  entrusted  with  the  care  of  the 
county  property  and  may  purchase  and  sell  real  estate  on  its 
behalf;  but  all  conveyances  are  made  in  the  treasurer's  name. 
To  them  also  belongs  the  oversight  of  tlie  county  jail,  and 
they  may  fix  the  number  of  employes,  jailors,  and  other 
oflScers.*  They  are  authorized  to  assess  damages  c-aused  by 
the  coast  survey;'  establish  rules  for  the  government  of 
county  work-houses;'  and  levy  money  for  the  repair  of  the 


^I^Mie  SUUvla,  1882,  pp.  39,  74.     A  court  of  common  ]>lens  is  held  in 
each  coanty  by  some  one  or  more  of  the  justices  of  the  supreme  court 
B.,  510. 

'Beviaed  Lmc*,  1880.  pp.  732-3. 

'Ranted  Lam,  1880,  pp.  209,  570-2.  But  a  representative  county  con- 
vention is  held  quadrennially  to  equalize  the  assessment  of  lands.  It  is 
composed  of  del«^tcs  ap|)ointed  from  their  own  members  by  the  town 
listers:  Tb.,  124-5. 

♦  Omerat  Statuta,  1888,  pp.  2,  429-30. 
»  Oenenl  SuUiUei,  18S8,  pp.  740  ff. 

•  Oeneral  SlxUutet,  1888,  p.  412. 

*  Oeneral  Statute*,  1888,  p.  748. 
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court-house  or  jail,  when  the  cost  does  not  exceed  six  buih* 
dred  dollars.' 

But  by  a  curious  arrangement,  the  superior  authority  in 
fiscal  matters  is  given  to  a  joint  assembly  of  the  state  senators 
and  representatives  for  the  (bounty.  This  body  is  required  to 
meet  biennially  at  a  suitable  place  in  the  state  capitol  designated 
by  the  speaker  of  the  house.  The  meeting  is  called  to  order 
by  the  representative  who  is  senior  in  years,  after  which  a 
chairman  and  a  clerk  are  chosen.  The  business  of  the  assem- 
bly fxiusists  in  making  specific  appropriations  for  any  of  the 
items  of  county  expenditure;  estimating  and  apportioning 
the  county  taxes  ;  and  in  appointing  from  their  own  number 
two  auditors  to  examine  the  accounts  of  the  treasurer,  commis- 
sioners, and  jailor.  .\nd  at  any  time  when  the  commissioners 
think  a  special  tax  is  needed,  they  may  call  the  body  together 
to  make  the  levy.' 

The  remaining  officei-s  of  the  county  are  the  coroner, 
appoluteil  every  throe  years  by  the  judges  of  the  superior 
court  on  reoom  mendation  of  the  state's  attorney  ;  the  treasurer, 
nutninated  by  the  eorumissioners ;  and  the  sheriff,  chosen  quad- 
rennially by  |xtpular  vote.* 

A  novel  system  prevails  likewise  in  New  Hampshire. 
Here  the  elective  principle  is  thoroughly  carried  out ;  each 
of  the  ten  counties  clmosing  every  two  years  a  sheriff,  treasurer, 
solicitor,  register  of  deeds,  register  of  probate,  and  three  com- 
missioners.* 


'  The  cost  of  such  repairs  maj  be  apportioned  among  the  towns,  when 
■uch  cost  can  nut  be  dofroved  from  the  coanty  treosary :  General  SUitult*, 
1888,  p.  432. 

^  Qeneral  Suuuia,  1888,  pp.  432-3.  At  sat-b  special  meetings  the  clerk 
of  the  superior  court  is  secretary. 

'  Oaural  SuUates,  1888,  pp.  189,  430,  434-6.  In  several  counties  of  Con- 
necticut a  court  of  common  pleas  is  held  by  judi^es  appointed  by  the  general 
assembly:  /6,  178,185.  Probate  bnsincss  docs  not  Iwlong  to  the  county ; 
but  the  state  is  dividc<l  into  n  Inrge  number  of  districts  in  each  of  which  A 
judge  of  probate  is  biennially  elected:  Jb.,  46-50,  107. 

'The  state  is  divided  into  10  counties:  Otneral  Lout,  1878,  pp.  80-2,  89. 
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But  the  coramissioners  possess  little  independent  authority. 
In  all  imporiiint  matters  they  are  subject  tn  the  amtrol  of  a 
''county  convention,"  which  is  composetl  of  the  ''representa- 
tives of  the  towns  of  the  count}'." '  The  regular  meeting  of 
the  convention  occurs  biennially  in  .Tune,  notice  being  given 
by  the  sjicaker  of  the  house  of  repn^sentatives.  The  bixly 
elects  its  own  chairman  aud  clerk ;  levies  the  county  taxes ; 
and  authorizes  the  commissioners  to  issue  bonds  and  to  repair 
buildings  whenever  the  cost  shall  exceed  one  tliousand  dollars. 
Moreover  it  is  empowered  to  choose  biennially  two  auditors 
of  accounts,  who,  by  a  singular  provision,  are  to  be  selected 
"one  each  from  the  two  leading  political  parties."' 

The  county  commissioners,  however,  may  elect  from  their 
own  number  a  clerk  to  record  their  proceedings;  have  the 
care  of  county  property;  take  charge  of  paupers;  and  lay 
out  highways.  But  they  are  allowed  to  e.stal>lisli  houses  of 
correction  and  purchase  or  convey  real  estate,  only  when 
authorized  by  the  convention.' 

More  varied  and  more  important  are  the  powers  of  the 
county  in  Maine,  where  the  entire  supervision  of  the  tinancial 
business  is  entrusted  to  three  elective  commissioners.' 

But  it  is  in  INIassachiisctts,  now  as  formerly,  that  New 
England  county  government  reaches  its  highest  development. 
And  here  the  point  of  chief  historical  interest  is  the  genesis  of 
the  elective  board. 

Until  1828  the  civil  administration  of  the  cK)unty,  origi- 
nally vestcfj  in  the  general  sessions  of  the  peace,  was  exercised 
by  a  court  of  "  sessions,"  composed  of  a  chief  justice  and  two 
associates,  appointed  by  the  governor.'     But  already  in  1826 


'  Oeneral  Lam,  1878,  p.  88.  Note  that  aenators  are  not  included  as  they 
are  in  Connecticut. 

'  Oeneral  Lam,  1878,  pp.  87-8,  91-2. 

*General  Lava,  1878,  pp.  90-2,  176  ff. 

'Revued  Slalulen,  188.3,  pp.  644-48;  and  Index. 

'  In  1814  the  powers  of  the  furmer  courts  of  seasions  were  transferred  to 
new  "circuit  courts  of  common  plena;  "  but  by  an  act  of  Feb,  20,  1819,  the 
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an  important  step  was  taken  in  the  differentiation  of  a  newJ 
authority  for  the  management  of  civil  affairs.  By  an  act  of 
that  year,  the  laying  out  of  public  roads  in  each  county  was 
given  to  five  commissioners  of  highways,  to  be  ap|K»inted  by 
the  governor  for  a  term  of  five  years.'  Tiiis  is  the  germ  of 
the  board  of  commissioners  in  Massachu.setts;  and  it  is  inter- 
esting to  ol)serve  that  here  it  was  the  management  of  high- 
ways for  which  a  botly  se]mrate  from  the  court  of  sessions  was 
first  required  ;  whereas,  in  New  York  and  Pennsylvania,  the 
6U|>ervisoi"8  and  oommissioners  were  originally  employed  solely 
for  the  administration  of  taxation  and  tinance. 

'l\vo  years  later,  in  1828,  appeared  a  statute  by  which  was 
outlined  the  principal  features  of  county  organization  as  it 
still  exists.  The  governor  is  authorized  to  appoint  three  or 
lour  oommissioners  for  each  county,  who  arc  to  perform  all 
the  duties  of  the  oommissioners  of  highways  as  well  as  the 
general  fuui-tions  of  the  courts  of  sessions.  Besides  the 
regular  or  "  standing  "  commissioners  two  "  special  "  com- 
missioners are  to  be  a]>pointed  for  each  cnunty ;  and  these  are 
to  serve  as  substitutes  when  any  of  the  standing  commissioners 
are  disqualified  from  acting.* 

Finally,  in  1835,  Iwith  classes  of  oommissioners  were  made 
elective.*  And  so  it  appeara  that  not  until  ten  years  after 
their  advent  in  Michigan,  were  county  commissioners  insti- 
tuted in  Massachusetts  ;  and  in  the  latter  state  they  were  not 
chosen  by  popular  vote  until  thirty-one  years  after  they  were 
so  chosen  in  Ohio,  and  eight  years  after  the  elective  town 
8ui)ervisors  had  su|)erseded  them  iu  Michigan.' 


latter  tribunals  were  uboliahed  and  their  jurUdiction  again  vested  in  couru 
of  gessionB:  Lau*  of  M<u».,  1819,  pp.  189-92.  The  courts  of  "general  aea- 
sions  of  the  peace"  appear  to  have  survived  until  the  act  of  June  19, 
1809:  LautojMat,.,  1809,  pp.  22-3. 

^Lauu  u/MoM.,  1826,  pp.  304-e. 

•  Act  of  Feb.  26,  1828 :  iouw  of  Mass^  718-28. 

'lUtiued  SUUvtrt  of  Man.,  1836,  pp.  160  G. 

*Se«  above  Chap.  X,  I,  (A),  ii,  (e).    But  whether  the  origin  of  commi*- 
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At  present  Massachusetts  has  fourteen  counties.  The  offi- 
cers are  a  treasurer,  a  sheriflF,  tliree  commissioners  of  insol- 
vency,' a  register  of  deeds,*  a  district  attorney,  a  roister  of 
probate  and  insolvency,  and  a  clerk  of  the  courts.  These  as 
well  as  the  three  regular  and  the  two  special  commissioners 
are  all  (.-hosen  by  popular  vote. 

The  commissioners  possess  somewhat  more  extended  powers 
than  in  the  either  New  England  states.  It  is  their  duty  to 
provide  lor  the  erection  and  repair  of  county  buildings ;  to 
levy  and  apportion  the  county  ta.\e8 ;  equalize  a-ssessments  ;* 
license  ferries  and  prescrilje  tolls  therefor;*  and  alter,  discon- 
tinue, or  lay  out  higliways  from  town  to  town.'  They  may 
also  examine  the  accounts  of  the  treasurer ;  audit  the  fees  of 
mediial  examinci-s ;'  divide  the  county  into  representative 
districts;'  superintend  houses  of  correction;  provide  houses 
of  refonnution  for  juvenile  offenders  and  enact  rules  there- 
for;* establisli  truant  schools;'  hear  appeals  from  Ixjards  of 
health  on  tliuir  refusal  to  abate  nuisances;'"  regulate  fast  driv- 
ing on  county  bridges  ;  and  jierforni  various  other  s{)Ocial 
duties  prescribed  by  law.     But,  on  tlie  whole,  the  supervisory 


rioners  in  MuiisavhiiselU  in  due  mninly  to  tlie  influence  of  the  middle  and 
western  states;  or  whether  it  miiy  lie  rcgnnled  as  n  reminiscence  of  the 
colonial  practice  of  choosing  commissionen  for  tlie  equalization  of  taxes 
and  oiher  purposes,  is  an  ictoresting  question  which,  so  far  ns  I  urn  aware, 
has  never  been  investlijrated.  But  at  any  rate,  ihe  assertion  sometimes 
made  that  the  coniniii«ioner  sr!<tcm  was  carried  from  Massachusetts  into 
the  Northwest,  is  without  foundation. 

'  But  Worcester  county  has  four:  PuUU  SuUuta,  1862,  p.  92. 

'Or  one  for  each  "ilislrict  for  the  registry  of  deeds"  when  the  county  is 
divided:  PiUilic  Statutei,  1882,  p.  92. 

'  PMie  SlatuUi,  1882,  pp.  110,  207-10. 

*  PuUie  SlatuUt,  1882,  pp.  368-9. 
^PtMie  StatMtai,  1882,  pp.  ;VJ4  fl". 
*Pubi(e  Slalula,  1882,  p.  223. 

^  PubUe  Statuin,  1882,  p.  44. 

•  Public  Statvta,  1882,  pp.  1223-6. 
*I^Mic  Staluta,  1882,  p.  319. 
">Pubiie  SuUuUt,  1882,  p.  441. 
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autlion'ty  of  the  coniraiasioners  with  respect  to  the  towns  is 
not  equal  to  that  of  the  quarter  sessions  in  colonial  days.    • 

In  conclusion  it  may  be  noted  that  the  ordinary  civil  and 
criminal  jurisdiction  of  the  old  county  courts  is  now  vested 
partly  in  the  superior  court  sitting  in  the  various  counties;' 
partly  in  the  court  of  probate;'  and  partly  in  the  "trial  jus- 
tices : "  the  latter  being  sjjecially  designated  by  the  governor 
for  the  trial  of  petty  civil  and  criminal  causes.' 

(b.) — Transformation  of  the  Oaunty  in  Virffinia. 

The  primitive  constitution  of  the  Virginia  county  by  which 
almost  the  entire  administrative  authority  was  centered  in  the 
hands  of  the  justices  of  the  peac«,  was  maintained  with  slight 
moditiailion  until  afler  the  Civil  War.  At  an  early  day,  how- 
ever, the  business  of  assessment  was  hande<l  over  to  "  com- 
missioners of  the  revenue";  and  by  the  constitution  of  1851, 
the  people  in  each  magisterial  district — a  <livi8i()n  of  the 
county  at  that  time  introduced — were  allowed  to  elect  four 
justices  of  the  peace.'  The  county  court  thus  became  an  as- 
sembly of  district  representatives,  similar  in  this  regard  to  the 
county  commissioners  of  the  West. 

No  further  important  change  was  made  until  the  legislation 
of  the  reconstruction  period,  which  has  Hiially  resulted  in  the 
diB'erentiatioti  of  the  couuty  court  into  two  distinct  iMidies: 
the  board  of  supervisors,  who  are  given  control  of  the  financial 
business;  and  the  new  county  court,  held  by  a  "county  court 
judge,"  who,  in  addition  to  his  ordinary  judicial  competence. 


■  PiJ>lic  Suauteti,  1882,  p.  841  (T.  This  court  ii  componed  of  one  chief 
justice  and  ten  assucialcs ;  hut  any  one  or  more  are  competent  to  hold  a 
legal  BeasioD. 

*  Held  in  each  coiinly  by  the  "judge  and  register  of  probate : "  Public 
Statula,  1882,  pp.  871-7. 

'  From  two  to  thirty  trial  justices  are  nominnled  in  each  county  for  a 
term  of  three  years:  Public  Staluia,  1882,  pp.  862-70. 

"ConsUtulion,  Art.  VI,  }  27  :  Poore,  GharUn,  II,  1936. 
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retains  a  very  large  sliare  of  the  general  civil  authority.  In 
accordance  with  the  requirement  of  the  constitution  of  1870, 
as  we  have  seen,'  the  New  York  system  of  townshiji-county 
government  was  introduced,  with  a  full  corjw  of  elec^tive  county 
officers  and  a  board  composed  of  the  township  supervisors.* 
This  system  was  abrogated  in  1874 ;  but  the  new  county  court 
and  the  lioaixl  of  supervisors  were  both  retained ;  the  latter 
being  now  composed  of  supervisors  chosen,  not  in  townships, 
hut  in  mai^iiiterial  districts  which  practically  corresjx»nd  to  the 
precincts  in  those  western  states  which  have  not  adopted  town- 
ship organization."  Let  us  now  see  how  tlie  work  of  adminis- 
tration is  distribute*!  by  this  dual  arrangement. 

The  board  of  supervisors  meets  regularly  on  the  fourtli 
Monday  of  July;  but  special  meetings  may  be  called  on  the 
wrilteii  request  of  two  members  addresse<i  to  the  clerk  of  the 
Imard.  The  botly  cluKises  its  own  chairman.  Its  duties  are 
primarily  concerned  with  finance.  By  it  county  and  school 
taxes  are  levied  ;  accounts  are  audited  ;  and  claims  allowed. 
As  usual,  also,  the  boanl  is  entrusted  with  tlie  erection,  repair, 
and  insurance  of  the  public  buildings;*  and  it  is  authorized  to 
levy  money  for  the  siipiHirt  of  the  poor;*  to  negotiate  loans;* 
establish  hospitals;'  otTer  premiums  for  the  destruction  of 
noxious  animals;"  and  exercise  varioas other  powers. 

On  the  other  hand  appeal  from  the  action  of  the  supervisors 
in  making  the  levy  or  auditing  claims,  lies  to  the  county 
court.'   The  latter  may  also  resnBe  assessments ; '"  remove  county 


>aM  above,  Chap.  IV,  x,  (6). 

'See  tbe  act  of  July  11, 1870 :  AeU  of  the  Auembly,  186»-70,  pp.  257-M. 
•  Acit  of  tht  Auembly,  1874-5,  pp.  354  tT. 
« Code  of  Va.,  1887,  pp.  253  ff. 
'CWoq^Vii.,  1887,  p.  264. 
*OxU^  Va.,  1887,  pp.  346-7. 
^OodeofVa.,  1887,  p.  448. 
•Cbdeo/Fa..  1887,  p.  250. 
*Oode  of  Va.,  1887,  pp.  257-8. 
"CWeo/Fb.,  1887,  p.  198. 
30 
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and  district  officers ; '  rearrange  road  precincta  and  magisterial 
districts;'  direct  assistance  to  be  given  to  the  i)oor;'  appoint 
commissioners  to  lorate  mill  dams;*  determine  election  con- 
tests;* authorize  the  choice  of  additional  justices  or  constables 
in  any  magisterial  district;*  provide  a  standard  of  weight 
and  measures;'  and  apfwint  rcgistmrs  and  judges  of  electic 
for  towns.* 

Besides  these  and  some  other  duties,  it  is  interesting  to  ob- 
serve that  a  peculiar  function  of  the  former  justices  has  survived 
to  our  own  times.  It  is  provided  thsit  "  the  county  court  of 
every  county  ...  in  which  the  records  of  deeds  and  wills 
have  been  lost  or  destroyed,  .  .  and  the  courts  of  such  other 
counties  as  may  deem  it  necessary,  shall  divide  their  countic 
into  so  many  precincts  as  to  them  shall  seem  most  convenient, 
for  prfxsessioning  the  lands  of  all  persons"  in  such  counties  or 
parts  of  counties,  "  as  to  such  courts  may  seem  proper." 
Moreover  the  court  is  required  to  "  appoint  three  or  more  in- 
telligent honest  freeholdere "  of  every  precinct,  to  see  such 
processioning  pt'rfurnie<l  and  to  make  return  of  every  person's 
land  processioned  and  "  of  the  persons  present  at  the  same." 
But  the  prtx.'cssioners  may  employ  a  surveyor  when  they  deem 
it  necessary.' 

The  administration  of  the  highway  law  is  divided  about 
equally  between  the  two  bodies.  Thus  the  sujx^rvisors  may 
appoint  the  local  road  surveyors ;  levy  taxes  for  road  pur- 
poses ;  and  prescribe  rules  and  plans  for  keeping  the  roads  in 


'  Oode  of  Va.,  1887,  p.  251. 

'  Oode  of  Va.,  1887,  p.  247.    For  the  purpose  of  rearranging  road  precincts 
commiMioneni  are  nppuinted  by  the  court :  lb,,  295. 

•  Oode  of  Va.,  1887,  p.  266. 
*OodtofVa.,  1887,  p.  368. 
'CMeo/Vii.,  1887,  p.  104. 
*OodtofVa.,  1887,  p.  89. 
'  Oode  of  Va.,  1887,  p.  488. 
•CWeo/Fa.,  1887,  p.  299. 

*  Oode  of  Va.,  1887,  pp.  587-8. 
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repair.'  But  new  ways  are  laid  out  under  direction  of  the 
county  court.' 

We  shall  not  be  able  to  gain  a  clear  conception  of  the  com- 
plexity of  the  Virj^iuia  system,  without  noticing  the  manner 
of  making  the  a.ssessment.  This  business  is  entrusted  in  each 
wHinty  to  the  so-calletl  "commissioners  of  revenue."  Formerly 
these  were  nominateti  by  the  state  auditor  ;'  but  by  the  present 
law  they  are  chosen  by  popular  vote  as  in  early  days.* 

The  general  assessnient  of  property  is  made  by  the  commis- 
sionera;  but  the  valuation  oflamls  is  taken  for  them  by  other 
officers.  The  present  statute  provides  that  the  attorney,  the 
judge,  and  (he  clerk  of  the  court  in  each  county,  shall  consti- 
tute a  board,  who  slmll  in  1890  and  every  fifUi  year  there- 
after, appoint  as  many  aasessors  as  there  are  commissioners  of 
revenue,  to  a.ssess  the  cash  value  of  all  lands  and  lots  in  the 
county.*  And  the  valuation  thus  tixed  is  accepted  by  the  com- 
missioner in  making  the  general  assessment.* 

The  clerk  of  the  county  court,'  the  sheriff,  and  treasurer  are 
now  elective ;  but  the  superintendent  of  schools  is  ap}K)inted 


'  Cbde  <^  Va.,  1887,  pp.  28ft-9. 

'  Code  of  Va.,  1887,  p.  282  ff.  The  court  appoints  viewera  in  the  ewe  of 
altering  or  establishing  highways,  and  cooimissioners  to  aaaeag  the  dainmge 
caused  thereby.  It  may  also  authorize  the  construction  of  tram  roads, 
landings,  and  wharves :  lb.,  293. 

'AeU  of  Ike  AuenAly,  1869-70,  pp.  4fr-M.  Commissioners  of  revenue, 
so-called,  to  be  appointed  by  the  county  court,  appear  to  have  been  created 
in  1786:  Heiiing,  SlaiuUi,  XII,  243  if.  But  these  were  an  outgrowth  of 
the  " commissionfra  of  the  tax"  introduced  by  an  act  of  1777;  and  the 
latter  were  elected  annually  by  the  "  freeholdcrti  and  hougekeepets  "  of  the 
county :  lb.,  IX,  3<}1.  The  office  is  also  elective  by  the  oonMitution  of 
1861 :  Art.  VI,  J  30:  Poore,  Charttri,  II,  1935. 

'The  number  varies  from  1  to  4;  and  when  a  county  has  several,  they 
are  elected  for  districts:  CbJe  of  Fb,  1887,  pp.  172  ff.,  88. 

»  Code  of  Va.,  1887,  p.  167. 

'OodtofVa.,  1887,  p.  173. 

^Thc  clerk  of  the  county  court  is  a  officio  clerk  of  the  circuit  court  in 
connties  with  a  population  of  less  than  15,000;  elsewhere  the  offices  are 
distinct:  Code  of  Va,,  1887,  p.  88. 
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by  the  state  board  of  education :  ^  Jhe  land  surveyor  and  the 
superintendent  of  the  poor,  by  the  county  judge;'  the  coroner, 
by  the  governor  from  a  double  number  nominated  by  the 
county  court;*  and  the  county  judge,  by  a  joint  vote  of  the 
two  houses  of  the  general  assembly.*  The  latter  holds  his 
office  for  six  years.  The  sheriff,  it  may  Ijc  noted,  continued 
to  act  as  collector  and  custodian  of  the  county  funds  until 
1870,  when  the  treasurership  was  created.' 

(c). — Rise  of  Democratic  County  Government  in  other  States 
of  ike  South. 

Elsewhere  in  the  southern  and  southwestern  states  county 
organization  has  developed  along  the  same  lines  as  in  Vir- 
ginia. Everywliere  there  is  a  tendency  to  introduce  the 
elective  principle  and  to  lo<lge  the  administration  of  finance 
in  the  hands  of  a  county  board.  But  tliere  is  much  variation 
in  the  degree  of  development  and  in  constitutional  details. 

Maryland  ha.**  elective  county  commissioners  with  the  usual 
powers ;  and  there  the  judicial  functions  of  tlie  old  justices' 
tribunals  are  relegated  to  the  circuit  court,  which  holds  at  least 
two  terms  annually  in  each  county,  and  "  when  in  session  is 
Btyleil  the  county  court."' 

In  Delaware,  as  elsewhere  shown,'  the  old  levy  court,  com- 
posed of  commissioners  elected  in  the  various  hundretls,  still 
manages  the  county  affairs.  The  treasurer  is  lumiinated  by  the 
commissioners ;  but  the  sheriff  and  coroner  are  chosen  by  ballot,*  I 


'  Oade  of  Fa.,  1887,  p.  388. 

'  Cbde  of  Va.,  1887,  pp.  88-9.    But  they  are  nominaled  on  recommenda- 
tion of  the  board  of  8iii>erTi8or8. 
'Code  of  Va.,  1887.  p.  270. 

«  Code  of  Va.,  1887,  p.  731 ;  Condi.,  Art.  VI,  |  13:  /J.,  42. 
'See  tlie  noU'§  by  Mr.  Munford  in  the  Code  of  Va.,  1873,  pp.  90,  87. 
•  Wilhelm,  Local  Iml.  of  Md.,  92-3. 
'  See  Chap.  V,  iv,  (c). 
•Const.,  Art.  VII :  Lavit  of  Dd.,  1874,  p.  xlL 
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Alabama  has  adopted  a  commissioner  system,  with  elective 
officers;'  and  her  free  county  government  is  similar  to  that  of 
many  western  states.  In  Mississippi  all  the  principal  county 
officers  are  chosen  by  the  people ;  and  the  board  is  composed 
of  five  sujjervisors  elected  each  for  a  particular  district  every 
two  years.'  And  every  county  in  Arkansas  has  three  com- 
missioners chosen  in  the  same  manner.'  Similar  powers  are 
exercis<'d  by  the  commissioners'  court  in  Texas;*  while  in 
Louisiana  tlie  admiuistrative  area  is  styled  a  parish ;  but  its 
organization  is  on  the  general  model  of  the  county  elsewhere 
in  the  South. 

Three  county  commissioners  are  elected  biennially  in  South 
Carolina,  with  jurisdiction  over  roads,  bridges  and  ferries,  and 
in  all  matters  relating  to  taxation,"  Moreover  in  this  stale  a 
singular  plan  for  taking  the  assessment  has  been  adopted.  For 
each  county  the  governor,  with  the  approval  of  the  senate, 
appoints  an  auditor  to  whom  the  general  management  of  the 
assessment  is  given.*  But  tlie  work  of  assessment  is  performed 
in  each  townsliip  or  tax  district  by  a  board  of  three  assessors 
nominated  by  the  auditor.  The  town  board  chooses  its  own 
chairman ;  and  the  chairmen  of  all  the  town  boards  of  the 
county  constitute  the  county  board  of  equalization.  The  presi- 
dent of  the  latter  body  is  the  county  member  of  the  board  of 
equalization  for  the  state.' 

But  it  is  in  North  Carolina  that  the  ancient  constitution  of 
the  southern  county  survives  with  greatest  tenacity.      Here 


'  Oode  of  Alabama,  1886,  1, 123,  253  ff.  But  the  county  board  is  styled  the 
"  court  of  county  commissioners,"  and  is  composed  of  the  probate  judge  and 
four  other  members:  lb.,  240.  This  plan  U  similar  to  that  existing  in 
Oregon  :  see  Chap.  X,  lu,  (a). 

'  Const.,  A  rt.  V  I,  J  20 :   Code  of  Miu.,  1 880,  pp.  29-30,  77. 

'Arkanaiu  Digai,  1874,  p.  235. 

*  Reviled  Slaiuttt  of  Ttxcut,  1879,  pp.  1 56  ff. 
*Qener<il  StnluU*  of  S.  C,  1882,  pp.  183  ff. 

•  Oeneral  Statute*  of  S.  C,  1882,  p.  84. 

">  Oeneral  StatuUs  ofS.  C,  1882,  pp.  93-4. 
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new  methods  have  been  introduced  without  abrogating  the  old. 
Ekch  county  has  a  board  of  from  three  to  five  coinmiasionM«  ji 
but  they  possess  little  independent  power.    They  arc  appointe 
biennially  by  the  justices,  with  whom  they  are  required  to 
meet  in  joint  session.     The  commissioners  may  audit  claimsj 
and  accounts,  and  tliey  have  the  management  of  highways.' 
But  they  may  levy  taxes  only  with  assent  of  a  majority  of  the 
justices.*     The  officers  are  all  elective,'  except  the  judges  of  the 
inferior  court  and  the  superintendent  of  schools :  the  former* 
are  appointed  by  the  justices;  and  the  latter,'  by  thejustioesi 
acting  jointly  with  the  county  board  of  education. 

Among  the  officers  of  the  North  Carolina  county  two  primi- 
tive functionaries  have  survived.  These  are  the  proceasioner 
and  the  ranger ;  but  the  former  is  now  an  onlinarv  land  sur- 
veyor, whose  principal  duty  is  the  determination  of  disputed 
boundaries  ;*  while  the  duties  of  the  ranger  as  recorder  of 
strays  devolve  ex  officio  ujwn  the  register  of  deeds,  and,  in 
every  township,  ujtou  the  justices  of  the  peace.'  In  this  state,  . 
likewise,  the  sheriff  retains  his  ancient  character  as  a 
officer.  He  is  the  collector  of  taxes ;  and  the  justices,  when- 
ever they  see  fit,  may  abolish  the  office  of  treasurer  and  vest 
its  duties  in  the  sheriff.*  And,  finally,  it  may  be  noted  that 
the  constitution  of  the  county  of  North  Carolina  has 
repr(Hluced  in  Tennessee,  whose  territory  long  formed  a  part  ' 
of  the  dominion  of  the  older  commonwealth." 


«  Code  oJN.  C,  188;i,  I,  287-92,  773,  777,  781,  etc. 
*Oudeo/y.C.,  1883,1,312. 

•  Oode  ofN.  a,  18K3,  H,  177. 

•  Oode  of  y.  a,  1883,  I,  315. 

'The  commissioners  are  constituted  the  board  of  education :  Cbd«<j^iV.  G, 
1883,  II,  136,  137-8. 

•  Oode  o/y.a,  1883,  I,  728-30. 
'  Cbdt  of  y.  a,  1883,  II,  569  ff. 

•  Cbd«  o/y.  O,  1883,  I,  290,  304. 
'See  the  interesting  sketch  of  local  goTernment  in  North  Carolina  and 

Tenneaiee,  in  Phelnn's  Uiitory  of  Tenneuec,  203-14. 
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VI.    The  Elective  County  Board  a  Survivai.  of 

THE   ShIREMOOT. 

At  the  close  of  the  last  chapter  it  was  pointed  out  that  the 
ooiinly  courts  of  the  colonial  era  were  the  representatives  of 
the  English  quarter  sessions ;  and  that  the  earlier  shiremoot 
had  survived  in  the  electoral  assemblies.  Now,  however,  with 
the  results  of  another  century's  history  liefore  us,  we  are  able 
to  see  that  already  in  that  period  a  process  had  l)egun  which 
has  finally  resulted  in  a  more  complete  restoration  of  the 
ancient  lyody.  And  here  we  encounter  a  most  remarkable 
example  of  the  alternate  intcp;rati<i»  and  differentiation  of 
institutional  organisms.  Mr.  Freeman  has  shown  us  that  the 
lEnglish  monarchy  ends,  as  it  began,  with  the  acknowledged 
source  of  its  authority  in  the  will  of  the  people.'  In  a  man- 
ner somewhat  analogous,  the  "  cycle  has  come  round  "  in  the 
goveniment  of  the  shire. 

There  was  first  a  long  era  of  gradual  dissolution.  We  have 
already  seen  how,  after  Edward  I,  the  functions  of  the  county 
ooui-t  slowly  decreased  in  importance;  and  how,  after  Edward 
III,  the  jiislices  of  the  peace  in  their  various  capacities 
absorbwl  all  of  its  remaining  administrative  powers,  while 
receiving  back  more  than  the  original  criminal  jurisdiction 
which  the  court  had  surrendered  to  the  royal  judges.'  But  it 
was  not  without  regret  that  the  democratic  constitution  of  the 
shire  was  overthrown.  In  the  seventeenth  century,  we  find 
writers  lamenting  the  n^lect  of  the  cwria  comltalug  and  plead- 
ing for  its  restoration.' 


'  Growth  of  the  Englith  Oonttitviion,  parliculftrly,  pp.  144-69. 

•See  Chap.  VI,  V. 

'  See,  for  example,  the  little  treatise  printed  in  London  during  the  Pro- 
tectorate, 1657,  entitled  Curia  Oomitalut  Rediviva,  or  the  fratujve  Part  of  the 
lOmMy  Court  Ret-ired.  In  his  preface  the  author,  W.  Greenwood,  evidentlj 
a  young  lawyer,  ihuii  addrcisses  the  reader:  "Considering  the  utililie  and 
profit  a  pcece  of  this  nature  would  produce  to  the  Countrey,  pr«st  ine  for- 
warda  (out  of  [)rofound  and  authentick  Aathorg)  to  demonstrate  the  anti- 
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But  that  restoration  was  to  be  first  realized  on  American 
soil.  And  the  process  by  which  it  has  been  accomplished  is 
precisely  the  reverse  of  that  which  has  just  Ijeen  described. 
Now  it  is  the  justices'  court  which  gradually  decays,  gi\'ing 
up  its  civil  authority  to  the  people's  representatives.  Every- 
where, in  the  beginning,  we  behold  the  same  phenomenon. 
In  New  York  and  Pennsylvania,  in  early  Michigan  and  the 
Northwest  Territory,  in  Massachusetts  and  the  southern  states, 
a  dual  authority  arises.  On  the  one  hand  there  is  a  popular 
board,  whose  powers  slowly  expand ;  on  the  other  a  court, 
whose  members  are  usually  nominated  bj'  the  central  authority, 
and  whose  functions  tend  more  and  more  to  become  strictly 
jadicial.  Furthermore  it  is  significant  that,  in  almost  every 
instance,  it  is  the  management  of  finance  of  which  the  quarter 
sessions  are  at  first  wholly  or  in  part  deprived.  And  thus,  in 
the  county  as  in  the  nation,  the  revival  of  popular  government 
has  its  genesis  in  tlie  control  of  taxation. 

The  highest  result'*  of  this  process  of  readjustment  have 
been  attained  in  the  West.'  Here  the  quarter  sessions  have 
been  dissolveil ;  yielding  their  judicial  antiiority,  partly  to  the 
county  judge,  and  partly  to  the  circuit  or  district  court.'  The 
fiscal  board,  on  the  contrary,  has  absorbed  all  of  the  general 


quitie,  justness,  and  lurisidiction  of  this  Court;  for  the  more  the  Country 
knows  it,  and  the  practice  thereof,  the  more  they  will  love  and  aflect  it." 
And  elsewhere  he  adds:  "This  Court  continuing  (untill  the  time  of 
William  the  Conqueror,  and  ever  since  during  the  times  and  raigna  of  the 
antienl  Kings)  and  doth  yet  contintie  (in  manner)  the  same  forme,  aod 
substance  that  it  then  was,  .  .  .  the  Pleas  ouijht  no  more  to  be  taken  from 
it,  now  in  our  dayes  (without  cause)  than  they  oUKht  then  to  have  li«;n," 
etc. :  Cfuria  Com.  Red.,  4-5.  The  work  contains  a  full  discussion  of  the 
officers,  jurisdiction,  and  procedure  of  the  court,  with  citations  from  the 
early  statutes. 

'  But  similar  results  have  been  already  reached  in  New  England ;  while 
throughout  the  south  the  process  is  fairly  begun,  and  in  some  instancea  it 
b  far  advanced. 

*  The  circuit  or  district  court  is  the  American  counterpart  of  the  ancietit 
pfeniu  comilatut,  or  full  county  court  held  by  the  royal  justices. 
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civil  powers  of  the  county.  It  is  the  legal  center  of  the  cor- 
porate? life.  And  while  its  leading  functions  are  imme<liately 
inherited  from  the  quarter  sessions,  it  is  nevertheless  histori- 
cally connected  with  that  body  only  by  irregular  filiatiou. 
For  ifc)  constituent  principle  and  its  essential  attributes  are 
those  of  the  shirenioot,  though  its  form  may  be  widely  dif- 
ferent. Its  authority  still  flows  from  the  popular  will ;  but 
it  is  now  strictly  representative,  having  freed  itself  from  the 
intermixture  of  feudal  elements.  It  retains  a  vestige  of  its 
judicial  character,  since  appeal  from  its  orders  lies  to  the  higher 
courts.  And  when  composed  of  the  town-reeves  or  super- 
visors, the  resemblance  to  its  prototype  is  indeed  striking. 
Then  it  becomes  a  deliberative  local  council,  invested  with 
restrictwl  legislative  powers. 

Thus  the  restoration  of  local  self-government  has  at  length 
been  accomplished.  And  it  is  with  intense  interest,  at  this 
moment,  that  the  American  student  looks  toward  the  mother 
country,  where  by  act  of  Parliament  the  quarter  sessions,  after 
five  hundred  years  of  uninterrupted  sway,  are  surrendering  a 
portion  of  their  administrative  authority  to  "  county  councils  " 
chosen  by  the  people.' 


'  Cf.  Bryce,  TheAmfriean  Common u<enltJi,  I,  583.  The  work  of  Mr.  Bryce, 
which  I  have  received  while  preparing  these  last  page«,  contaiiui  two  valu- 
able diapters  on  town  and  i-ounty  government  in  the  United  States:  Vol. 
I,  581-92.  But  sc-ant  justice  is  done  to  the  use  made  of  representation 
under  the  western  township-county  syntenia.  See,  for  example,  Vol.  I,  571, 
686,  591.  The  Ixjcal  tlovernraent  .Art  of  1888  takes  eflect  April  1,  1889. 
The  new  ttninty  council  is  composed  of  menibeni  chosen  by  the  people  for 
ports  of  the  county  called  "clectoml  divisions."  See  Chamberfi,  A  Popular 
Summary  of  the  Law  relating  to  Local  OovemmaU,  London,  1888. 
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,  '  To  obviate  the  necessity  of  repeating  nearly  the  entire  list,  the  authorities 
for  Volume  II  are  here  included.  But  a  supplementary  list  will  hereafter 
be  presented,  should  further  investigation  render  it  desirable. 
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MiCHlOAN,  Territorial  I.AW8.     4  vols.     Lansing,  1871-4.     Vol.  I  contains 

an  historical  Introduction  by  A.  D.  Frsser,  of  the  Detroit  Bar. 
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Moses,  Bernard.    The  Establishment  of  Municipal  GoTemmeot  in  San 

Francisco.     In  J.  H.  U.  Studies,  VII. 
MuKFOKD,  Oko.  W.    Historical  Synopsis  of  the  Changes  in  the  Laws  and 

Constitution  of  the  State  of  Virginia.     In  the  Code  of  Virginia,  1873. 
Nebraska  State  Historical  Society,  Transactions  and  R«[x>rtt>.    2  vols. 
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Phelan,  James.    History  of  Tennessee.     Boston  and  New  York,  1888. 
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System  of  Missouri.     New  Y^ork,  1882. 
Shaw,  Albert.     Local  Government  in  Illinois.     In  J.  H.  U.  Studies,  I. 
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Chicago. 
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Wisconsin  Historical  Society,  Collections  of.    11  vols.    Madison,  1866-88. 
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^^^^_    Act,  the  first  tovuship,  of  Massacbu- 

Almshouses,  controlled  bv  selectmen,                 ^^1 

^^^B       setts,  68. 

81  ;  overeecrg  of,  83,  97.                                           1 

^^^^^F   AdamK,  Henrv,  on  the  origin  of  pri- 

Analyst,  the  county,  316.                                             1 

^              Tate  jurisdictions,  26,  note  2;  on 

Ancestor-worship,  0  imd  note  2.                                   1 

^^M               the  origin  of  the  shire  and  hun- 

Andrews,  Chas.  M.,  his  manuscript                         1 

^H               dred,  301,  nor<3. 

on  Anglo-Saxon  Manorial  Life,  26, 

^^m           Adama,  Herbert  B.,  on  the  Germanic 

note. 

^^1               origin  of  New  England  towns,  50, 

Andros,  Governor,  ordinance  oi,  ee- 

^^M              note  1 ;   on  commoners  and  non- 

tablishing  conrts  on  the  Delaware, 

^^M              commoners,  58,   note   7 ;   on   the 

369-70. 

^^M              hog-reeve,  92.  note  3. 

^^m          Adams,   Sumuei,   in    Boston   town- 

Apaturian    festival,   registration   of 
Ijirths  at,  243-4. 

^^M              meeting,  74. 

Appraisers  of  property  condemned 

^^1           Adelphia,  lirsl  nnmeof  Marietta,  411. 

on  execution,  378. 

^H           Adfathaniire,  2G0  und  note  3. 

Apprentices,  admitted  to  practice  by 

^^H           Administration,  of  estates,  in  Massa- 

selectmen,  81,  82;  how  r^nlated 

^H              chusetts,   331  ;    New   York,  362 ; 

in  Boston, 80-7;  indentures  of,  87 

^H               PennHvlviinia,   371,   37(i;    North- 

and  note  1 ;  runaway,  how  punished. 

^^1               west  territory,  415;  western  states. 

325. 

■ 

Arbitration,    courts    of,    on    Long 

^H          Administrators,  coanty,  456  and  note 

Island,    106,    369-6U;    in    Penn- 

H 

sylvania,      37S-4;      at      Detroit, 

^H          Affeercr,  to  assess  penalties  in  the 

430-5;    in   early    French    settle- 

^H              court  lecl,  29;  in  Mnrylnnd,  116. 

ments,  430  and  note  2. 

^^U          Agnates,  definition  of,  3  und  notf  2. 

Archos,  chief  of  genos,  7 ;  of  phra- 

^^1           Agriculture,couimon,17-18;  in  Gng- 
^^M             land,  20  und  nolr  1 ;  on  the  manor. 

tria,  243. 

Argadeis,  5. 

^^H              31 ;  in  French  settlements  of  the 

Aristotle,  on  the  family  as  the  social 

^H               Northwest,  429  and  note  8. 

unit,  4. 

^^M           Aigikoreis,  5. 

Arizona,    school    district    in,    236; 

^^M          Alabama,  township  in,  234,  nntf  2 ; 

school  franchise  in,  237,  note  5.  _ 

^^1              free  schools,  237;  county  organi- 

Arkansas,  county  commissioners  in, 

^H              zatlon,  469. 

409. 

^H          Alarms,  how  sounded,  279,  349-60, 

Arpenl,  427  and  note  3. 

^M 

Ashley,  W.  J.,  his  Introduction  to  Eng- 

^^M         Albemarle  county,  divided  into  pre- 

lish  Eeonomie  Hittory  and  Theory, 

^H              cincts,  129. 

26,  note. 

^^M           Allen,  W.  F,,  on  early  (lermiin  occn- 

AaaeiBinent  committee,  of  the  parish, 
41,42;  of  the  union,  185  nnd  note  2. 

^^P              pation   and  settlement,   14,  note; 

^^1               attacks  Seebohm's  theory  of  the 

Assessment  of  tajies,  parish  commit- 

^^B              English  village  community  for  the 

tee  of,  41,  42;  by  town  offii'erB  in 

^^M              early  period,  19,  note  5. 

New    England    colonies,   00;    by 

^^H         Alms-chetit,  to  whom  entrusted,  193. 

overseers  under  Duke's  laws,  106, 

^^^^^^    « 
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108;  by  jurie*^  177-8,  179-80; 
hide  (Dpereeden  by  knight's  fee 
as  the  unit  of,  179;  procedure  in 
meditcval  Englund,  181  and  note 
3;  fifteenth  and  tenth  established 
aa  »  rale-unit,  1334,  1S2-3;  under 
the  C'oninionwealtli,  183;  under 
law  of  1602,  183-4;  in  New  Eng- 
land colonies,  186-7,  342-4;  New 
York,  111,  362;  New  Jersev,  367  ; 
Pennsylvania,    380,    381-3;    Vir- 

flnio,  281,  397-9,  467  ;  Maryland, 
26-6,  277,  405 ;  Delaware,  284-6 ; 
Northwest  territory,  424-6;  wes- 
tern states,  188-91, '447 -50,  454-6; 
Majisaohuselts,  341-3,  463;  South 
Carol  i  na,  469.  See  Assessor,  Taxes, 
Taxation,  and  Rates. 

Aasessments,  equalisation  of,  by  the 
union  committee,  185  and  note  2; 
in  Massachusetts,  342-3, 463;  New 
Jersey,  366-7  ;  Pennsylyania,  382 ; 
by  the  county  board,  in  the  western 
states,  190,  447  and  note  3 ;  in  some 
western  states,  by  special  boards, 
448-60 ;  iu  Delaware,  286 ;  North- 
west territory,  424-6  ;  South  Caro- 
lina, 469;  Virfpnia,  466;  Vermont, 
469,  noU  3. 

Aaeeasor,  eyolution  of  the  office,  176- 
85 ;  derivation  of  the  term,  177  and 
note  4 ;  the  jury  as,  177-8, 179-80; 
oricin  of  elective,  180-1 ;  who  were 
under  law  of  1692,  183-4;  various 
parish  officers  as,  41,  42,  184-5; 
vestry,  the  original,  184. 

——  rise  of,  in  the  American  colo- 
nies, 186-8;  in  New  England,  60, 
91,  186-7,  333;  New  York,  106, 
108,  111,  187;  New  Jersey,  187, 
366-7 ;  Pennsylvania,  187-8,  378, 
380,  381-3,  384;  Virginia,  188, 
397-9;  Maryland,  188;  Delaware, 
188,  281,  284-5. 

•^^  in  various  western  states,  188- 
91,  167,  note  1 ;  Northwest  terri- 
tory, 424 ;  Pennsylvania,  380, 
382-3 ;  Rhode  Island,  227  ;  Con- 
necticut, 228.  note;  Virginia,  231, 
467;  South  Carolina,  469. 

Aaieasor,  county,  in  Michigan  terri- 
tory, 437 ;  in  various  western 
states,  454-5. 

Assistance,  parish  committee  of,  41 ; 
germ  of  select  vestry,  42,  76. 


Assistants,  in  Massachusetts,  ex  ofUo 
justices,  62;  hold  great  quarter 
courts,  322 ;  sit  in  quarter  coarta, 
322-3;  how  elected,  351-5. 

Assize  of  Arms,  assessment  of  r«Dts 
and  chattels  for,  179. 

Assize  of  Bread,  82. 

Assize  of  Clarendon,  twelve  legk] 
men  of,  268. 

Assizes,  court  of,  according  to  Duke's 
laws,  359-60 ;  in  New  Jersey,  3(S5. 

Associates  of  Msssachnaetts  connty 
courts,  323,  328. 

Athens,  did  not  overcome  tendency 
to  city  autonomy,  7. 

Attorney,  the  county,  466. 

thedistriet,inMaasaehusetls,464. 

Attorneys,  how  licensed,  in  Virginia, 
395.  ■ 

Auditor,  the  county,  in  various  wes- 
tern sUtes,  448-^9,  452 ;  in  Soutii 
Carolina,  469. 

Auditor,  the  parish,  39. 

Auditors,  county  board  of,  in  Penn- 
sylvania, 449;  in  Wayne  county, 
Michigan,  450,  note  9. 

Auditors,  town  board  of,  in  Penn- 
sylvania,  160,  note  2. 

Ausmarker,  55. 

Authorities,  list  of,  475-98;  Sat 
Bibliographical  Notes. 

Bachelors,  discriminated  against  in 

laws  of  Northwest  territory,  421 

and  note  1. 
Baeda,  on  old  Saxon  institutions,  296. 
Bailey,  Sarah  Loring,  her  Historital 

Skelchtt  of  Andover,  61,  note. 
Bailtfl',     manorial,    represents     old 

bydel,  27 ;    as  assessor,   177,  note 

I ;  in  hundred  court,  270. 

town,  98  and  note  14. 

Baron,  the  court,  38 ;  in  New  Y'ork, 

105  and  note  1 ;  also  in  Carolina, 

113-14;  in  Maryland.  114-17. 
Barony,  provided  for  in  New  Eng- 

laniJ,  113,  272;  also  in  CarolinL 

113-14. 
Beadle,    the    colonial    marshal    of 

Massachusetts  338. 

for  cattle  running  at  lur;ge,  378. 

the  parish,  39,  218. 

Beaver,  as  a  legal  tender,  344. 
Beisossen,  65  j    after   16th   ccntanr 

absorb  political  powers,  63,  note  S. 
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Bell,  Chu^  hia  HittoTy  of  Chala; 
51,  nolt. 

Bellman,  the  town,  83,  ()l3. 

BemiH,  Kdward  W.,  on  curly  laws  of 
Michifran,  164;  on  influence  of 
Gen.  C;iss,  156;  on  bjr-lawsof  wes- 
tern township,  1S6. 

Beverley,  Robert,  quote<l  on  precari- 
ous livings  of  ministry,  121-2. 

Bibliof^raphit-al  note^t,  the  chief  mar- 
ginnl :  the  family  as  the  sficial  unit, 
3,  note  1 ;  agnates,  3,  note  2 ;  abso- 
lute power  of  house  father,  4,  nott 
1 ;  patriarrhal  family,  o,  nott  1 ; 
ancestor-worship,  6,  note  2;  occu- 
pntion  of  land  in  time  of  Tacitus, 
13,  noltii  1  and  6 ;  theories  of  early 
German  land-holding',  113-17,  noUs 
2  and  3 ;  murk  system  in  England, 
19,  notei  3  and  6 ;  common  fields 
in  England,  20,  note  1  ;  tithing, 
24-5,  nola ;  manor,  26,  note  2 ; 
origin  of  private  jurisdictions,  26, 
note  2;  court  baron,  28,  note  3; 
court  leet,  31,  note  1 ;  oriKin  of  the 
parish,  33-4,  note*,-  the  New  Eng- 
land town,  50,  note  1 ;  parish,  pre- 
cinct, and  district,  62,  note 3;  num- 
ber of  selectmen,  75,  note  1  ;  Dutch 
colonies  and  village  communities, 
102,  note  1 ;  New  York  manors, 
105,  note  1 ;  ordinnni*  of  178.>,  141, 
note  2 ;  ordinance  of  1787,  authori- 
ties, 142,  note  3,  41U,  note  2;  ordi- 
nance of  1787,  text  where  found, 
410,  note  2;  moderator  of  western 
town-meeting,  163,  note  2 ;  western 
township  officers,  1(37,  note  1 ;  deri- 
vation uf  assessor,  177,  note  4; 
carucage,  179,  note  7  ;  western 
asMSsor,  188,  note  6:  care  of  the 
poor  in  Saxon  perioil,  192,  note  3 ; 
English  poor  laws,  194,  note  2; 
relief  of  the  poor,  cost  of,  198,  note 
1 ;  western  overseer  of  the  poor, 
200,  note  2 ;  Irinoda  meraiUu,  203, 
note  1 ;  western  road  offieerK,  210, 
note*  4  and  5 ;  Lammas  meudows, 
215,  note  1  ;  beating  boys  at  boun- 
dary murks,  217,  note  1 ;  western 
fence  viewers,  224,  note  5;  school 
franchise  of  women,  237,  note  5; 
phratries,  241,  note  2,  244,  note  3 ; 
common  lands  of  the  hundred,  255, 
note  5;  use  of  gnu  and  pagus,  256, 


note  4  ;  rachineburgii,  259,  Tioten  2 
and  3;  odfathamire,  260,  note  3; 
reipiis,  260,  note  4;  scnbini,  263, 
note  2 ;  old  English  hundred,  269, 
no<«3;  hundred  in  Virginia,  274, 
note  1 ;  phuld,  290,  note  1 ;  early 
Teutonic  kingship,  296,  note  3; 
origin  of  the  shire,  301,  note  3; 
Gauverfassnng,  304,  note  1 ;  assem- 
bly of  Frankish  hundred,  309,  note 
2;  Massachusetts  colonial  courts, 
338,  note  1 ;  taxes  payable  in  kind, 
wampum,  and  beaver,  344,  notes/ 
Pennsylvania  colonial  county  or- 
ganization, 368,  note  1  ;  Virginia 
colonial  county  organiiation,  388, 
note  1 ;  legislation  of  Northwest 
territory,  409,  note  2 ;  first  counties 
in  the  west,  413,  note  4;  origin  of 
civil  institutions  in  the  Northwest 
territory,  414,  note  3;  criminal 
laws  of  the  Northwest  territory, 
419-23,  nottM ;  land  grants  and 
manors  of  Cadillac,  427-8,  notet  ; 
common  iiclds  in  western  French 
settlements,  429,  note«;  Dejeunund 
the  early  courts  at  Detroit,  431-4, 
note*/  Charles  Bcaume,  justice  at 
Green  Bay,  4.35,  note  2;  lioard  of 
county  commissioners  in  various 
western  stales,  439,  note  3 ;  commis- 
sioner districts,  440,  note  1 ;  meet- 
ings,orgnnization,nnd  powers'of  the 
county  (K>ard,  444-60,  notes/  register 
of  deeds,  452,  note  10;  clerk  of  dis- 
trict or  circuit  court,  453,  note  1;  pro- 
bate or  county  judge,  457,  »iote  3. 

Blackstone,  William,  on  origin  of 
highway  officer,  202,  note  4;  on 
appointment  of  the  same,  205. 

Borowhoad,  37,  note  3. 

Borsholder,  37,  note  3. 

Boston,  chooses  constables  for  de- 
pendent towns,  55,  note  4 ;  natioiml 
importance  of  her  to^vn-nieeting, 
74 ;  duties  of  her  selortmen,  80-2; 
ordinance  of,  regulating  constable's 
watch,  84-6 ;  regu  lat  ion  of  appren- 
tices in,  86-7  ;  number  of  ollicers, 
99;  origin  of  elective  aaseasors, 
186;  overseers  of  the  poor,  origin, 
195,  note  2;  perambulators,  220; 
fence  viewera,  hay  wards,  and  cow 
keepers,  221 ;  long  continuance  of 
town  government,  229,  note  3. 
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Boeton  Record  CommiBsion,  reports 
of,  5(1,  note  1. 

Boueries,  or  house-IoU,  104. 

Boundurieg,  perambulation  of,  214- 
24;  ciirseH  on  the  ilisturbers  of, 
217-18  and  nolat  2  and  3;  how 
described  in  Old  and  New  Eng- 
land, 220,  note  2;  eslabli»hed  and 
recorded  by  Heloi-tmen,  80. 

Boundary  stones,  puninhment  for  re- 
moval uf,  218  and  liole  1. 

BounlicD,  for  de«triu-iinn  of  noxio\i8 
animalB,  in  New  England,  65,  note 
3;  on  Jvong  Island,  107  and  note 
4;  in  Pennsylvania,  .S81;  Virginia, 
395,  46.5 ;  western  Blates,  445. 

Boy  train  bandn,  349-50. 

Boyd,  Ret'.  John,  quoted,  133,  note 
3;  mentioned,  134. 

Braintree,  number  of  officers,  99; 
fence  viewers,  haywardu,  cow 
keepers,  and  field  drirers,  221. 

Branders  of  cattle,  in  New  England, 
98. 

Brett,  Rev.  Daniel,  mentioned,  134. 

Brewers,  elected  by  the  town,  97. 

Bridges,  local  administration  of,  in 
Maasacbusetts,  331,  4ti3 ;  Pennsyl- 
vania, 371;  Virginia,  394;  South 
C'.nrolina,469;  western  states,  210- 
14,  44(5. 

Brodheud,  J.  R.,  his  Hulory  oj  Hew 
York,  cited,  3&S,  note  3. 

Brotherhood  or  ward,  241-52. 

Brycgbot,  202. 

Bryc-geweorc,  202,  note  3. 

Bull,  the  town,  95  and  note  2. 

Burgesfics,  in  Virginia,  274  and 
note  1,393-4,  30tS ;  in  Maryland, 
275-7. 

Burh,  a  more  strictly  organir^  town- 
ship, 23. 

Burial  acts  parish,  4(i, 

Bvdel,  the  town  messenger,  21 ;  sur- 
'vival  of,  27,  39,  218. 

By-laws,  derivation  of  term,  21,  note 
3;  of  manorial  oourtii,  28,  30;  of 
the  parish,  203;  New  England 
towns,  64,  66,  334-5;  selectmen, 
80,  81,  84-8;  New  York  towns, 
106,  110;  early  courts  on  the 
Delaware,  309,  372;  Virginia 
county  courts,  124;  western  town- 
ship,  1G5-6. 


Cadillac,  La  Mothe,  settles  Detroit, 
426 ;  erects  manors,  427-9. 

Ctesar,  on  early  Uernian  society,  12- 
13,  296. 

California,  origin  of  the  township  in, 
151-2, 157,  note  2;  county  oollector 
of  taxes.  454,  note  1,  4o6,  note  2; 
county  board  of  supervisors,  439, 
note  3  r  county  asseasor,  4.!i4. 

Cambridge,  town-meeting  of,  eaforces 
right  of  pre-emption,  53;  care  of 
poor  in,  194, 

Cannoneers,  town,  98. 

Carucnge,  179  and  note  7. 

Cass,  Oen.  Lewis,  influence  of,  on 
local  self-government  in  Michi- 
gan, 164,  tiou  3,  155,  436. 

Cattle,  town,  94  and  note  2. 

Cayugas,  phrntries  of,  250. 

Caziques,  of  Locke's  charter,  114. 

Ccntena  or  \inlerpau,  257-63;  orirani- 
iution  of,  according  to  Lei  Salicii, 
2.'i8-61 ;  centenariusor  thunginus, 
268;  the  mallus,  derivation  of 
term,  258;  racliineburgii,  259  and 
note  2,  263;  sacebaro  and  grafio, 
260;  organization  of,  under  Prank- 
ish empire,  261-3;  scabiDi,263and 
note  2.  •$<«  Hundred  and  Uuudert- 
schaft 

Cenlenarius,  258,  261.  262,  270. 

Cenluria,  relation  of,  to  the  curia, 
244-9. 

Cenlurio  or  centurionus,  commander 
of  a  centuria,  248. 

Chaloiers,  >L  I>„  on  causus  uf  sepan- 
tion  of  civil  and  ccclcsinstical  par- 
ish, 43;  anecdote  by,  touching 
small  parishes,  ih,  note  2;  on 
modern  ecclesiastical  pnrisli,  47 ; 
on  the  sexton,  49. 

Chimney  sweepers,  83,  98. 

Church-rate,  origin,  .36;  compalsory, 
abolished,  1868,  47.    See  Hates. 

Churchwaniens,  instituted,  1127,  35; 
ex  officio  overseers  of  the  poor,  40, 
45,  48 ;  character  and  duties  of,  38 
and  note  4:  lall  vestry  meeting, 
41 ;  in  niodern  ecclesiastical  p.tr- 
ish,  who  eligible,  48;  of  the 
Duke's  laws,  108-9 ;  a  officio  over- 
seers of  poor  in  New  'iork,  109, 
note  4;  in  Virginia:  chosen  for 
early    hundreds  and   pUntatioiu^, 


^^^^^^^^^^                         Index.                                                     ^^H 

^H              118;  number  and  duties,  122-3, 

Collector,  of  alms,  40,  198.                                  ^| 

^H               395-6;   care  of  poor,   196-7;   in 

^H                MarTlnnd,  120  and  note  2;  South 

454  and  note  1.                                                 ^^M 

^H               Csrulina,  127,  128;   North  Caro- 

of  the  hundred,  in  Delaware,                 ^^| 

^^m               linn,  131 ;  aa  aaseasor  of  church 

285,  286.                                                          ^M 

^H                rate,  184. 

of  parish  t&zes,  39,  123,  131.                     ^M 

of  the  town,  91  and  note  5;  in                  ^^M 

^^M            Cincinnati,  foundation  of,  412. 

^^H            City,  highest  cunoeption  of  1  he  state 

New   York,  111;   in  the  western                  ^^M 

^^H                among   the  Greeks,  9,   307 ;   nn- 

states,  175  and  note  1.                                       ^^M 

^^M                known  to  primitive  Germans,  13; 
^^H                an  integral  part  of  English  shire, 

Colonies,  the  Dutch  of  New  Nether-                 ^H 

land,  102-5.                                                        ^H 

^H 

of  1-w-ke's  charter,  114.                               ^^M 

^^M            gravitation  towards  in  .America, 

Colorado,   school   districts   in,  2,36;                  ^^H 

^^H                ISO,  note  ]  ;  resistance  to,  in  New 

school   franchise  in,  237,  note  6 ;                  ^^H 

^H                Rngland,  229  and  note  3;   use  of 

county  board,   439,  note  3;   com-                 ^^M 

^^H                term  in  early  Virginia,  389-90. 

missioner  districts,    440,   note   1  ;                  ^^H 

^^M            Civitas,  identical  witli  volkeischafl. 

county  assessor,  454;  county  clerk,                  ^^H 

^^B                 15;    organization    and   duties   of, 

^M 

^^M                292-8 ;  used  for  pamu  in  Gothic 
^^H                and  Lombard  laws,  308, 

Colverton  (CaWerton)  manor,  116.                 ^^M 

Comes  civitatis,  analogue  of  the  graf,                 ^^H 

^^1            Clan,  as  tlie  prototype  of  the  town- 

308.                                                                  ^M 

^^M                ship,  3-10;  not  an  artificial  pro- 

Comes  patrimonii,  analogue  of  the                  ^^M 

^^H                duct,   6 ;    its    bond    was   common 

domesticus,  308.                                                 ^^H 

^^P                blood   and   common    worship,   6; 

Comitalus  or  gefolge,  296.                                    ^^M 

^H^                organization  of,  7 ;  still  exists  in 

Comitia  curiata,  246,  291.                                    ^^M 

^H                  India,  8;  of  Celtic,  Turanian,  and 

Commander,  of  the  county  in  Mary-                 ^^| 

^H                 Semitic  peoples,  8. 
^M             Clerk,  of  the  band.  348-9. 

land,  405.                                                        ^H 

of  the  hundred  in  Marvhind,                 ^^M 

^^B           of  the   county.     Set   County 

280-1.                                                              ^H 

H 

of  plantations  in  Virginia,  273                  ^^U 

^^M            of  the  county  court  inVirginia, 

and  note  4,  400-1.                                              ^H 

^m                302;  in  Maryland,  405. 

Commissioners,    county    board    of,                  ^^M 

^^m            of  tle<-tion8,  in  Pennsylvania 

genesis   in    Pennsylvania,   382-3,                  ^^U 
385-7;  in  Delaware,284-5;  North-                  ^H 

^H                386-7  ;  in  Delaware,  284. 

^H            of  the  market,  91,  99. 

west  territory,  40^^26;  stages  in                  ^H 

^^B            the     parish,    38-9 ;     surviv- 

development  of,  424-6 ;  in  Michi-                  ^^H 

^^H                ing   duties   of,    49 ;    in   Virginia, 

gan  territory,  437-8;  in  the  west-                 ^^M 

^^M                VaU;  elective,  in  South  Carolina, 

em  states,  438-50 ;  rise  of,  in  New                  ^^M 

H       ^'^- 

Enghind,  4.')8-64;  in  various  south-                  ^^| 

^^H            of  the  peace,  origin  of,  815; 

ern  states,  469-70.                                             ^^M 

^^M                prototype  of  modern  county  clerk, 
^^M                315;  in  .MnstiitchuKett.s,  338 ;  New 

of  the  county  court,  in  Conneo-                 ^^M 

ticut,  320.                                                        ^H 

^H                York,  361;  Pennsylvania,  384  and 

of  courts,  in  Virginia,  390-1.                     ^^M 

^^1                note  6;    Michigan,  under  British 

of  equalization  of  assewments,                  ^^M 

^M                rule,  434. 

98,  342-3.                                                           ^H 

^^H            the  townahip,  represents  ves- 

^^B                try  clerk,  39;   duties  of,  in  New 

of  the  hundred  in  Delaware,  285.                 ^^M 

of  insolvency,  in  Mofeachnsetts,                  ^^M 

^H                England,  89-90;    in   New    York, 

^H 

^H                112;  in  the  west,  163,  173-4. 

to  Join  in  marriage,  99,  331,                      ^^M 

^^M           the  vestry,  in  England,  39;  in 

of  the   revenue,  in    Virginia,                  ^^M 

^^H                Virginia,   123,  noteo;   Marvland, 

464,  467  and  tiolen  3  and  4.                               ^H 

^V                126;  North  Carolion,  131. 

road   or    highway,    in    South                  ^^H 

^B            of  the  writs,  90  91,  331. 

^^V            dicnu,  sharers  in  the  family  sacra, 

Carolina    parish,    128;    in    New                  ^^U 

York,  209,  213 ;  in  the  west,  21$-                  ^H 

^B                3,  note  3. 

14  ;  in  Delaware,  283.                                      ^H 
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Connnusioners,  of  small  causes, 
chosen  in  town-meeting,  61,  98, 
323;  or  appointed  by  general 
court,  329. 

tax,  early  EnRlish,  181,  note  3; 

of  the  Mttssui'liusetts  tiliire,  186-7, 
341-3;  the  Knglish  county  board 
of,  1692,  183;  in  Virginia,  467, 
note  3. 

to  carry  votes,  98,  355. 

water,  170. 

CbmmitteeB,  of  correspondence,  1772, 
74. 

the  parish,  41. 

Commoners  as  opposed  to  non-com- 
monere,  in  New  kngland,  54, 62-3; 
in  Germany,  63  und  note  3. 

Common  driver,  chosen  originally  in 
the  leel,  39-40,  218;  called  field 
driver,  cow  keeper,  herder,  neat- 
herd, and  harward,  93  and  iiolt  3, 
221 ;  duties  of,  93-4. 

Common  fields,  among  the  Germans, 
16-18  and  notea;  in  England,  IS- 
IS; of  the  hundred,  question  as 
to,  255  and  nota  4  and  5 ;  in  New 
England,  53, 80,  22*^9,  and  note  1 ; 
New  Nctherland,  104;  in  western 
French  settlements,  429  and  note  3. 

Common  peace  makers,  court  of,  in 
Pennsylvania,  373-4. 

Common  pleas,  county  court  of,  in 
Khode  Island,  320,  449,  457 ;  Mas- 
sachuttells,  330;  New  York,  361; 
New  Jersey,  .S67;  Pennsylvania, 
375-6,  449;  Northwest  territory, 
414,  415,  416;  Michigan:  under 
British  rule,  434 ;  under  North- 
west territory,  435 ;  dissolution  of, 
in  the  west,  456. 

Community  of  blood  and  religion, 
the  bond  of  primitive  society,  6, 
242,  289 ;  survived  among  early 
Germans,  14-15,  254,  203;  and 
old  English,  18,  19,  20,  22. 

Connecticut,  general  court  of,  enforces 
right  of  pre-emption,  54  ;  supervi- 
sion of  towns  of,  by  the  general 
court,  69;  unit  of  representation 
in,  61  and  note  4;  origin  of  towns- 
men in,  76 ;  origin  of  road  survey- 
ors in,  207-8;  modern  township 
of,  226  and  note  2,  227  and  no(«  4 ; 
origin  of  the  county  in,  319-20; 
mcaem  county  of,  459-60. 


Constable,  the  hundred,  in  England, 
267,  269,  270;  office  of,  permi— 
sivelv  abolished,  271 ;  in  Mary- 
land' 278,  277,  280;  in  Delanrare, 
283,  284,  286. 

the  township,  parish  or  mano- 
rial, chosen  in  the  leet,  37 ;  consti- 
tutive officer  of  the  parish,  37; 
various  names  of,  37,  note  3  ;  called 
petty,  270 ;  decay  of  the  office,  40 ; 
calls  vestry  meeting,  40;  office 
practically  extinct,  in  England, 
45;  original  road  overseer,  202—4; 
in  New  England :  chosen  for  de- 
pendent towns,  55,  note  4 ;  gives 
warning  of  town-meeting,  63;  col- 
lects and  and  disburses  taxea,  79, 
89 ;  sometimes  nominated  by  select- 
men, 83;  his  watch,  ordinance  for, 
84-6;  constitutive  officer  of  the 
town,  89 ;  numlier,  90  ;  road  duties 
of,  20S;  judii'ial  functions  of,  under 
the  Duke's  Uws,  1U6,  359;  under 
the  New  York  province  laws,  112 
and  note  2;  appointed  for  the  par- 
ish, in  South  Carolina,  128;  in 
North  (.'arolina,  234;  the  western 
stjites,  175 ;  Pennsylvania,  380,  382, 
386;  in  Northwest  territory,  424. 

Control,  liourd  of,  in  Ohio,  448. 

Convention,  county,  in  New  Hamp- 
shire, 461 ;  in  Vermont,  459,  note!i. 

the    nominating,    genesis    of, 

353-.i. 

Combury,  Ix>rd,  ordinance  of,  estab- 
lishing courts,  367. 

Coroner,  the  county,  origin  of,  314  ; 
still  chosen  in  old  county  court, 
317;  in  Pennsylvania,  382,  384; 
Virginia,  395 ;  Maryland,  405  ; 
Northwest  territory,  415;  Michi- 
gan :  under  British  rule,  434 ;  dur- 
ing territorial  period,  437,  438 ;  in 
the  western  states,  455;  ConiMc- 
ticut,  460 ;  Virginia,  468. 

Cortlandt  Manor,  105,  note  1. 

Coulanges,  Fustel  dc  oppoMs,  popa- 
lar  theory  of  Teutonic  village  com- 
munity, 17,  mite  3. 

County  or  sliire,  evolution  of  the 
org;ini8m,  289-318. 

the  tribe  as  the  prototype,  289- 

92. 

the   volkerachafl,  292-a.     St* 

Volkerschaft. 
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Coantjor  shire,  the  old  English,  298- 
309;  origin,  298-301  ;  lufribed  to 
Aelfred,  298;  why  colled  teir, 
299-;iU0 ;  annlopy  with  Uoiimn 
tribus,  299;  significanc'e  of  rape, 
lathe,  and  riding  nn  intermediate 
divisions  of,  301  ;  dual  govern- 
ment of  scirgerefa  and  ealdorman, 
signiticance  of,  301-2 ;  the  scirge- 
mot,  302-3;  coiuparibon  of  the 
shire  system  and  the  Usuverfas- 
sung.  30+-9. 

the  Norman,  309-14:   at  the 

mercy  of  the  shuriff,  309-12;  the 
county  eoiirl,  the  meeting-place  of 
local  and  national  organisms,  313- 
14;  functions  of,  in  age  of  Edward 
1,31:^14;  fiscal  administration  of, 
313-14. 

the  modem  En^UHh,  314-18: 

the  court  supt-reeded  hy  the  quar- 
ter 8es»ionH,  314-15;  rise  of  the 
costoi  rotuloriim  and  clerk  of  the 
peace,  315;  rise  of  the  lord  lieu- 
tenant, 316;  other  county  otiiecrs, 
316-17;  effects  of  modern  legisla- 
tion, 317-18. 

rise  of,  in  the  New  England 

colonies,  319-67  :  origin  in  various 
jurisdictions,  319-22;  evolution  of 
the  Ma.s.siicliut<ctlK  shire  rourta, 
322-38:  quarter  c-ourts,  322-7; 
county  courts,  327-31 ;  genernl 
functions  of  the  county  court, 
331-2;  supervision  of  the  towns, 
333-35 ;  records  of  a  court  of 
general  sessions,  335-8;  court  offi- 
cers, 338-9;  the  shire  as  a  fiscal 
unit,  339-44:  the  county  rate, 
839-41 ;  the  country  rate,  341-2; 
equalization  of  aswessmeiitj*,  342-3; 
taxes  payable  in  kind,  343-4  ;  the 
■hire  as  a  militia  district,  346-51 ; 
genesis  of  the  primary  and  nomi- 
nating convention,  351-0 ;  com- 
parUon  of  the  Massachusetts 
countv  with  the  English  shire, 
356-7. 

rise  of,  in  New  York,  3,i8-64 : 

the  riding  of  the  Duke's  laws, 
358-60;  the  county  of  the  New 
York  royal  province,  3t)l>-2;  dual 
administration  of  supervisors  and 
justices,  362-3 ;  as  a  military  unit, 
364. 


Countjr  or  abire,  rise  of,  in  New 
Jersey,  366-7 :  under  the  first 
proprietors,  365;  under  the  sec- 
ond proprietors,  366-7 ;  under  the 
royal  province,  367. 

rise  of,  in  Pennsylvania,  368- 

87  :  genesis  of  the  organism,  368- 
73;  judicial  administration,  373- 
77 ;  Indian  courts,  377 ;  civil  ad- 
ministration, 377-9 ;  fiscal  odmin- 
btration,  379-83;  self-government 
of,  383-5;  prototype  of  the  county- 
precinct  and  townshi[>-coun(y  sys- 
tems, 3.S6-7. 

rise  of,  in  Virginia,  388—404: 

origin  and  character,  388-90;  evo- 
lution of  the  court,  390-3;  repre- 
sentation and  civil  administra- 
tion, 393-7 ;  fiscal  administration, 
397-9;  militarv  administration, 
400-4. 

rise  of,  in  Maryland,  404-5. 

the  provincial  county  courts, 

a  survival  of  the  quarter  setsions, 
406-7. 

rise  of,  in  the  western  states, 

408-73:  genesis  of  the  commis- 
sioner system  in  the  Northwest 
territory-,  408-26:  the  first  terri- 
torial constitution,  4O8-10;  the 
inauguration  of  civil  institutions, 
411-12;  the  first  county  organiza- 
tion, 412-14;  judicial  administra- 
tion, 416-16;  a  barbarous  crimi- 
nal code,  416-20;  sabbath  laws  and 
I  he  debtor's  prison,  420-3 ;  civil 
administration  of  the  tax  com- 
missioners and  qaurter  sessions, 
423-5;  emancipation  of  the  county, 
426-6;  genesis  of  the  supervisor 
system  in  Michigan  territory,  426- 
38:  French  manors  and  common 
fields,  426-30;  British  command- 
ants and  courts  of  arbitration, 
430-5 ;  rise  of  the  board  of  super- 
visors, 436-8;  the  western  county 
board:  composition  and  differenti- 
ated forms,  438-40  and  noln;  rela- 
tion to  the  c-ounty  and  the  state, 
440-2;  powers  and  duties,  442-50; 
county  officers  and  their  functions : 
the  clerk,  460-1 ;  auditor,  452 ; 
register  and  clerk  of  the  courts, 
452-3and  »o«a;  treasurer,  453-4 ; 

454-6;   slieriff,  455  and 
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note  2 ;  coroner,  surveyor,  uod 
loperintemlent.  45o;  prosecuting 
attorney  and  public  udministra- 
tor,  460  and  noU  2 ;  county  or 
prolmte  judge,  456-7  and  notet; 
survival  of  colonial  courts,  457-8. 

in  modern  New  England,  458- 

64:  influence  of  the  west  on  the 
East  and  South,  468;  the  county, 
in  Rhode  Island,  459 ;  inVermotit, 
469;  in  Connecticut,  459-60;  in 
New  Hampshire,  460-1 ;  in  Maine, 
4(31 ;  in  Massachusetts,  461-64. 

■ in  various  southern  .sUite* :  Vir- 
ginia, 464-8;  Maryland  and  Delo- 
ware,  468;  Alabama,  Mississippi, 
Arkansas,  Texas,  and  Louisiana, 
469;  South  Carolina,  409;  North 
Carolina,  469-70:  Tennessee,  470. 

-^—  the  elective  county  Injanl  a  sur- 
vival of  the  shiremoot,  471-73. 

Counties,  new,  how  formed,  440-2. 

County  assembly, in  (.'onnecticnt,  460. 

County  board,  in  the  west,  438-60. 
.5e«Coramissionersand  Supervisors. 

County  clerk,  represents  the  clerk  of 
the  peace,  315;  the  clerk  of  the 
commissioners,  in  Pennsylvania 
and  the  Northwest  territory,  382, 
383,  425  ;  the  clerk  of  the  county 
court,  in  Virginia,  392;  the  office 
in  the  western  stale-i,  450-1. 

County  convention,  in  New  Hamp- 
shire, 461  ;  in  Vermont,  459,  uoteZ, 

County  courts:  the  si-irgemot,  302-3; 
its  orpanization  imiqne,  309. 

in  the  Norman  reigns,  310-11 ; 

meeting  place  of  local  and  national 
or(f«ni»n)s,  312-14:  after  Henry  II, 
held  in  two  forms,  312;  decay  of, 
after  Edward  I,  314-18;  super- 
sedetl  bv  quarter  sessions,  l36, 316, 
471-3.  ■ 

in  the  New  England  Colonies: 

Connecticut,  319-20;  Rhode  Ib- 
laud,  320;  Plymouth,  321. 

in  Massaehusetts,  322-39:  the 

quarter  court,  322-3 ;  records  of  a 
(juarter  court,  323-7 ;  the  county 
court,  327-31  ;  equity  jurisdic- 
tion, 330;  general  sessions,  330-1; 
general  functions,  331-2;  subor- 
dination of  towns  to,  333-5;  rec- 
ords, 335-8 ;  officers,  338-9. 

in  New  York,  361-3,  467. 


County  Courts,  in  New  Jersey,  305-7. 

in    Pennsylvania,    the    ouljr, 

369-70;  records  of,  371-3;  the 
common  peace  makers,  37S— 1; 
evolution  of  the  common  pleas 
and  quarter  scssion.s,  .374-6 ;  In- 
dian lourts,  377 ;  general  civil 
administration,  377-9 ;  the  mod- 
em, 449-.W,  457-8. 

in  Virginia,   developoienl   of 

the  organiution,  390-2  ;  officers, 
302-3:  general  functions,  394-5, 
397-8:  survival  of  legistaUiTe 
power  iind  representation,  396-7; 
the  ni'ilern,  465-7. 

in  tlie  Northwest  territory,  in- 
stituted, 414,  415-16 ;  civil  uJmin- 
i.nnition  of,  423-5;  abolition  of, 
425. 

in  Michigan,  under  British  rule, 

434  and  nola;  during  the  terri- 
torial period,  486-7. 

in   the   western  states,  456-8 

and  vota. 

in    modem    New     England: 

Rhode  Island,  459 ;  Vermont, 
469;  Massachusetts,  464. 

in  various  southern  8l»t«s,  468, 

470. 

County  courts,  the  new  English,  of 
1846,  317. 

County  judge,  in  various  western 
stJites,  446,  466-7  and  note  .S. 

County-precinct  system,  prototype 
of,  in  Pennsylvania,  385 ;  au- 
thority of  county  board,  443;  ele- 
ments of,  in  Virginia,  464 ;  Dela- 
ware, 282,  2S4-5,  468;  in  other 
southern  states,  468-70. 

Court,  of  assizes.     Set  Assizes. 

of  common  pleas.    .Se*  Coiiimun 

Pleas. 

of  common  right,  in  New  Jerser, 

366. 

county.    See  County  Court. 

general,  supervision  of  towns 

by,  50-62:  iis  the  source  of  loaU 
aiithority,  66-9 ;  in  I'lyinouth,  61 ; 
Massachusetts,  322;  Virginia,  300, 

hundred,  ordinary  trtbiiual  of 

the  freemen,  21,  257;  the  old 
English,  composition  and  func- 
tions, 2tJ7-8 ;  two  courts  dlH'ercn- 
tialed,  270;  in  Manrlmnd,  279, 
281. 
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Im.                                    507       ^^M 

^H           Court,  of  sessions,  or  Dake'8  laws,  359, 

Cutler,  M«naaseh,  mentioned,  142,         ^^^^| 

■                369-70 ;  of  New  Jersey,  365 ;  New 

^^H 

■                York,  437;  MaSKaoliusetts,  461  and 

Cyclops,  OS  the  type  of  savage  life,  in          ^^^^H 

^1              note  5. 

Homer,  4  and  note  4.                                 ^^^^^t 

^m           town,  of  the  Duke's  laws,  359 ; 

Cynn,  derivation  of,  6.                                ^^^^H 

^fc^         not  etilublished  on  the  Delaware, 

^^^^^1 

^^K        369  ;  of  New  Jersey.  365,  366. 

Dakota,     flexible    township-oounty          ^^^^^| 

^^^^    Courts,  circuit,  in  western  states,  456 

plan  of,  152-3;  type  of  township           ^^^^| 

^^^        and  TM)(<r3;  Miiryland,  468. 

o^anization  in,  158 ;  township  ^^^^| 
officers  in,  168,  note/  headship  of           ^^^^H 

^1            district,  in  Michigan  territory. 

^M                153,  436;   in  western  states,  456 

town  vested  in  a  hoard,  169,  172;           ^^^^H 

^H                and  rtote  3. 

overseer  of  highways,  210,  note  4;          ^^^^H 

^P            equity,  in  Massachusetts,  380  j 

school  districts,  236 ;  school  fran-          ^^^H 

^M               New  Jersev,  365;   PennsylTania, 

chise,  237,  note  5;  county  assessor,          ^^^^| 

■               376;  Virginia,  392. 

^^H 

^1           levy,  in  Delaware,  284-5. 

DebtoN,  imprisonment  of,  in  North-          ^^^^| 

^H           manorial,  in  England,  27-30, 

west  territory,  420-2.                                 ^^^^^ 

H               36;   New  York,   105  and  note  1  ; 

Dei'ania  or  deciiria  of  Franks,  a  divi-           ^^^^^ 

^M                provided    for,   in   New    England, 

sion  of  the  host,  24,  note  1.                        ^^^^H 

^H                113;    and    Carolina,    113-14;    in 

Decuria  of  foot  and  bor>>e,  248.                     ^^^^^| 

H                Maryland,  114-17. 

Decurio,  commander!  ifudecuria,  248.          ^^^^^| 

■           monthly,ofVirginia,390-l,401. 

Dedham,  creation  of  the  township  of,           ^^^^H 

^H           of  orphiin^,  in   Pennsylvania, 

■               375-6;   New   York,  362;   North- 

^^H 

Deeds,  registration  of,  in  New  Kng-  ^^^^H 
land  towns,  57.     See  Register.                 ^^^^H 

^H              west  territory,  415.    See  Admin- 

^H               istralion,    General    Sessions,   and 

Deer  inspectors,  97.                                    ^^^^H 

^H               Quarter  Sessions. 

reeves,  97  and  note  5.                           ^^^^H 

^H          probate.     Set  Probate  Jaris- 

preservers,  97.                                    ^^^^H 

^H              diction. 

Dejean,  Philip,  justice  at   Detroit,          ^^^^| 

^H           quarter,  the  gratt,  of  Massa- 

431,  432,  note  4.                                          ^^^H 

^B              cbuseltH,  322. 

Delaware,  assessments  in,  188;   the          ^^^^H 

^H           quarter,  the  county,  of  Maass* 

hundred  in,  281-6 ;  county,  468.             ^^^^1 

■               chusells,  322-3. 

Demesne,  of  the  Maryland  manors,          ^^^^^| 

^M           Coutume  de  Paris, enforced  in  North- 

^^^1 

■                west,  428. 

Demos,  the  Kleisthenian,  9,  note  4;          ^^^^^| 

■           Cow  kevper,  83,  93,  221. 

relation  of,  to  early  localized  geafi,          ^^^^H 

^M           Crier,  the  town,  96. 

10,  7iotel,  292,  notel.                                ^^^H 

^H            Crimes  and  ofleuees,  harsh  punish- 

Detroit,  settlement  of,  by  Cadillac,          ^^^^H 

^H                ment  of,  in  New  Knghind,  325-7; 

426;    manors  at,   427-8;    a  bwh,           ^^^^H 

^B                in  Northwest  territory,  416-23. 

429 ;  common  fields  at,  429 ;  French          ^^^^H 

^m           Cullers  of  tish,  97. 

notaries  in,  430;  British  comman-          ^^^^^| 

^1            Cullers  of^uives,  83,  97. 

dunts   and    courts  of    arbitration          ^^^^H 

^H           Curia,  u  union  of  geutes,  5;  analogue 

in,  430-5;  martial  law  in,  under          ^^^^H 

^H               of  hundertschaft,  11;  its  relation 

Britisli  rule,  432.                                     ^^^^1 

^H               to  the  centuria,  244-9 ;  number  and 

Diknearchoo,  on   the  phratrio,   242          ^^^^H 

^H               cx>m|>osition  of  the  curies,  244-5; 

^^^^^1 

^H               derivation  of  the  term,  246,  note  4. 

Disobedience  to  jiarents,  how  pun-          ^^^^H 

^H            Curio,  president  of  curiu,  245. 

ished  in   New  Kn^luud,  418  and           ^^^^H 

^H           Curses  on  disturbers  of  boundaries. 

note  1  ;    in   Northwest  territory,          ^^^^M 

^M               217-18  and  notes. 

418-19.                                                     ^^^H 

^H           Customary  court,  27-S. 

Distributors  of  alms,  40,  193.                        ^^^H 

^H           CnstOB  rotulorum,  origin,  315;    the 

District,  evolution  of  the  parochial.  ^^^^H 
32-4;    extrH-|iArochial,  44;    used          ^^^^^| 

^H               office  usually  conferred  on  the  lord 

^B              lieutenant,  310 ;  survives  in  county 

for  parish,  in  New  KngUnd,  52,          ^^^H 

^M               clerk,  450. 

^^^^1 

^^^V         608                ^^^"            Index.                 ^^^^^^^^^^^^B 

^^^^B           Dutrict,  subdivision  of  tlie  county, 

Kiting,    Irving,    his    Dutch    ViUa^      ^H 

^^^^H               in  New  York,  110  and  note*  4  und 

Gnamunt/tu,  102,  note  1.                       ^^M 

^^H 

Engrossers,  91  and  note  7.                          ^H 

^^^^H          oommiMioner,  440  and  note  1. 

Evans,  deputy  governor  of  Peniuvl-       ^H 

^^^^H           judidal,  io  South  Carolina,  128, 

vania,    ordinance    of,    reflating       ^^M 

^^^1 

courts,  375.                                             ^H 

^^^^H           judicial,  in  Michifiran,  1805, 153. 

^^H 

^^^^1           rowi,  in  tlio  west,  210and  nof«4. 

Family,  the  unit  of  ancient  society,       ^^M 

^^^^^1           magisterial,  in  Virginia,  231-2. 

3-5 ;    the   patriarchal,    more  ex-       ^^ 

^^^H               So:  Scliool  District. 

tended  than  the  modern,  3,  noM              1 

^^^^B           Doctors,  town,  98. 

3  ;  importance  of,  in  early  German              j 

^^^^H           Dogs,  persons  chosen  to  keep  them 

state,  16,  note  1.                                         ^^1 

^^^^H               out  of  church,  98. 

Funum,    converted    into    christian        ^H 

^^^^H          Domesday  Book,  compilation  of,  178; 

church,  33.                                                ^H 

^^^^H              the  aasessment  list  for,  178-9. 

Farmer,  Silas,  his  History  of  Detrmt        ^H 

^^^^H           Dorchester,  extracts  from  town  rec- 

and  Michigan  quoted,  427,  noU  6,        ^H 

^^^H               ords  of,  65,  note  3,  66-7;    school 

430,  432,  note  2,  433.                                ^H 

^^^^1               ordinance  of,  1645,  68-72;  admis- 

Feldgraswirthschaft,  18.                              ^H 

^^^^H               sion  of  strangers  io,  88  and  note  1 ; 

Fences.     See  Fence  Viewer.                       ^H 

^^^^H               number  of  officers  of,  99;  of  fence 

Fence  viewer,  evolution  of  the  office,        ^^| 

^^^^1               viewers,  221. 

214-25;    the    English    havwvd,        ^H 

^^^^H           Dowell,    Stephen,    quoted    on    the 

218;  io  New  England,  83;  dntiea,        ^H 

^^^^H               as8C!»iiit'nl  of  movables,  181,  note 

91-2,  221 ;  number,  99,  221 ;  van-        ^H 

^^^^H               3;  on  Ibc  settlement  of  the  fifteenth 

ous  names,  91,  note  6,  221 ;  in  the        ^^| 

^^H               and  tenth,  1334,  182. 

west,  224-5;  Delaware,282;  North-        ^H 

^^^H            DreireMwirllischaft,  18. 

west  territory,  424.                                   ^^| 

^^^^H           Drummer,  town,  83;   duties  of,  96. 

p'eorm-fulliim.'ntiandnoteS,  303.            ^H 

^^^^1           Duke  of  York,  laws  of,  relatin;,'  to 

Ferries,  administration  of,  in  Mana-        ^H 

^^^^1               the  town,  105-9 ;  enforced  on  the 

chusetta,  81 ;   Pennsylvania,  378  ;        ^H 

^^^^1               D>elaware,  105,  note  4  ;  relating  to 

Virginia,   395;    Northwest    lerri-        ^H 

^^^^1               assessments,  187;  relating  to  the 

tory,  423;  Michigan  territory,  437.        ^H 

^^^H               riding,  358-60. 

Festus  on  the  curia  and  decuria,  243,        ^H 

^^^^1           Dutch  colonies  and  village  commu- 

note                                                             ^H 

^^^H              nilies,  102-5. 

Femlal    tenures  of    Europe    trans-        ^H 

^^^H           Dux  or  herzog,  295,  302. 

[limited  to  the  Hudson,  102;   in        ^H 

^^^^H           Dux,  analogue  of  shire   ealdurmoii 

Michigan,  427-8.                                      ^H 

^^^^H               among  Lombards,  309. 

Fielddriver,  93,  99,  221.                            ^M 

^^^^1           Djmanes,  Dymanatae,  9,  note  2. 

Fitialdorfer,   in   New   England,   55       ^H 

and  note  4.                                              ^H 

^^^H           Ealdor.  of  the  hundred,  266-7 ;  sur- 

Fire  ordinances,  enacted  by  aelect-^^^| 

^^^^H               vived   after   the   Conquest,   270; 

^^^^H 

^^^^H               partially  superseded  bv  high  con- 

Firewards,  84.                                     ^^^^^H 

^^^H               stable  and  bailiti;  269-70. 

Fishers,  town,  98.                              ^^^^H 

^^^m           Ealdorman,  the  shire,  301-2,  303; 

Folc-land,  dependent  townships  orw     ^^| 

^^^^V               analogue  of,  in  the  Qati,  308-9; 

ted  from,  26.                                             ^^| 

^^^H                office   becomes  extinct,   310  and 

Folkmoot, of  the  volkerschafl,  202-4;       ^H 

^^^^H                note  5;  reappears  as  county  lieu- 

of  the  shire,  302-3;   in  the   Ply.       ^H 

^^B               tenant,  316,  347,  400-1. 

mouth  jurisdiction,  61 ;  the  town-       ^^| 

^^^^B            Elections,  inspectors  and  clerks  of. 

meeting  as,  74 ;  in  Dutch  villa^^ea,       ^H 

^^^H               in  Delaware,  283-4;  in  Pennsyl- 

104 ;  of  New  Y'ork  towns.  111;  of       ^H 

^^^H                           38(^7. 

the  Maryland  hundred,  279,  281 ;       ^H 

^^^^1           Elisor,  county,  in  Nevada,  456,  note 

of  the  tribus,  291 ;  of  the  Maaa-       ^H 

^^H 

chusetts  shire,  349 ;  of  tlie  Pean-      ^H 

^^^^B           EUlis,  Sir  H.,  quoted  on  Domesday 

sylvaniu  county,  384-5.                           ^^H 

^^^H              useaunent,  178. 

Forestallers,  91  and  note  7.                       ^H 

Index. 
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Franchue,  political,  by  whom  pos- 
sewed  in  New  England  toirn!),  62 
and  note  3 ;  extended  to  women, 
237  and  note  5 ;  in  Virginia,  394. 

Frankpledge,  view  of,  in  toum,  41, 
271 ;  provided  for  in  first  charter 
of  Carolina  and  in  Locke's  Grand 
Model,  113;  in  Maryland,  115. 

Frec<lom8  and  exemptions  of  IS29, 
102. 

Freeman,  Edward  A.:  regards  origi- 
nal Roman  tribes  us  local,  10,  note 
1 ;  quoted  on  the  evolution  of  Teu- 
tonic social  groups,  10-11 ;  on  the 
establishment  of  the  mark  system 
in  Britain,  19  and  note  3;  on  the 
relation  of  century  and  hundred, 
247,  252 ;  bis  use  of  pagui  and  gau, 
257,  note;  on  the  significance  of 
shire,  299,  SCO;  on  the  evolution 
of  the  English  monarcbr,  471. 

Freeman,  Frederick,  his  Hulory  of 
Cape  CM  mentioned,  51,  no^«. 

Functional  ism,  in  New  England, 
96-9,   228. 

Fundamental  constitutions  of  Locke, 
113-14. 

Gardiner's  Island,  manor  of,  105, 
note  1. 

Gastalde,  analogue  of  scirgerefa,  309. 

Gau,  authorities  on  the  use  of  the 
term,  256,  noli  4:  later  use  uf, 
262,  307-8.    .5m  Hundertschaft. 

Gaugers  of  tar,  83. 

Oauverfassung,  compared  with  the 
shire  system,  304-9. 

Geisthurdt,  S.  L.,  oommunication 
from,  228,  note  1. 

Oeleontes,  5. 

General  sessions  of  the  peace:  in 
Rhode  Island,  320;  Mossacha- 
•etls,  330-8,  461-2;  New  Jereey, 
367. 

Gkns,  genos,  a  union  of  families,  5 ; 
whether  localized,  10,  note  1 ;  a 
state  in  miniature,  6;  embryo  of 
towruhip,  6;  ritual  of,  6-7;  rela- 
tion Ui  phratria,  242-3;  the  Iro- 
quois, 252. 

Geographer  of  the  United  States, 
office  of,  instituted,  137. 

Georgia,  free  schools  in,  237. 

Qerefa,  of  township,  21  and  note  5; 
survives  as  lord's  steward,  "27. 


Qewere  or  poasession  as  opposed  to 

sondereigen,  16-17. 
Gilbert's  (Douglas)  Manor,  113,  note 

3. 
Glebe,   provided    for    ministers   in 

Virginia,    120;    and    in    North 

Carolina,  132. 
Gneisl,  Rudolph,  on  the  Frankish 

decania  or  decurin,    24,    note    1 ; 

denies   that   old  English   tithing 

was  local,  24,  notes  1  and  3;  on  the 

manor,  mentioned,  25,  note  2. 
Gorges,  Sir  Fcrdinando,  establishes 

tilhings  in  Maine,  100,  note  1 ;  also 

hundreds,  272-3. 
Gospel  oak,  217. 
Graf,  ruler  of  pagus,  262,  308  and 

notes  1,  2,  and  3. 
Grafio,  of  I^  Saliea,  258,  260. 
Grafschaft,  304,  308  and  noU  1. 
Grand  jury,  a  true  bill  of,  336-8 ; 

administration  of  bridges  by,  in 

Pennsvlvania,   383,    of  taxation 

by,  38"l. 
Grand  Model  of  Locke,  113-14;  one 

provision  carried  out,  129. 
Grayson  of  Virginia,  drafts  ordinance 

for  disposing  of  western  lands,  137. 
Gregory,  the  Great,  his  letter  as  to 

distribution  of  oblations,  191-2, 
Grimm,  Jacob,  on  mark  boundaries, 

217,  note  1,  218,  note  1 ;  on  origin 

of  the  hundred,  253. 
Grimstead  Manor,  105,  note  1. 
Grubbers,  town,  98  and  note  17. 
Ciuardians,  of  the  |H>or,  46;  appoint 

assessment  committee,  185. 
Guardians  of  orphans,  170. 
Guests,  sharers  in  the  family  sacra, 

3,  note  3. 

Hamilton,  A.  H.  A.,  bis  Quarter 
Semione,  91,  note  7,  335, 

Hanasen,  Georg,  on  the  Germans  of 
Caesar's  time,  and  on  shifting 
occupation,  13,  nnteo  2  and  4. 

Havward,  originally  chosen  in  leet, 
3'9-40,  218;  in  New  Englnnd,  91, 
note  6,  93.  note  3,  221,  22.S,  note  1. 

Headboroughs,  in  Virginia,  394. 

Head  officer,  of  the  Rhode  Island 
town,  88-9. 

Hege-weard,  or  bayward,  218. 

Herder,  93,  95,  note  2. 

Hesse,  district  of,  in  Northwest,  434. 
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Hide,  lu  otilt  of  aasessment,  179  and 
nott  1. 

High  constable  of  the  hundred.  Set 
Conatalile. 

Highway  parish,  46. 

Highwnys,  admioistrntion  of:  duty 
to  care  for,  a  part  of  the  trinoda 
necessitap,  202-3;  regulated  by  the 
statute  of  Winchester,  204;  later 
law»,  205-6;  in  New  England,  67, 
207-9,3.31,461,463;  New  York, 
209  ;  Pennevl%ania,  210,  371, 
377-8,  385;  Virginia,  210,  394, 
466-7  ;  Norlliwest  territory,  423 ; 
western  states,  446;  South  Caro- 
lina, 469. 

Hinsdale,  B.  A.,  quoted  on  the  ordi- 
nance of  1765,  131>-J0. 

Hog  reeve,  appointed  by  selectmen, 
83 ;  office  of,  institnted  in  Massa- 
chusetts, 92 ;  duties  of,  93-3 ;  sur- 
vival of,  in  New  England,  228, 
note  1. 

Holmes,  Jesse  H.,  on  the  reconstruc- 
tion township,  230,  note  2,  231, 
nolt  4. 

Homer:  cyclops  mentioned  inOlys- 
aey,  4 ;  his  poems  reveal  the  potis 
stage,  9;  evidence  of  the  Iliad  as 
to  military  character  of  the  phra- 
tria,  243,  249. 

Honorius,  the  archbishop,  not  origi- 
nator of  the  parish,  33. 

Hoplctca,  6. 

House-father,  authority  of,  3,  4  and 
note  1. 

House  lots,  in  New  England  towns, 
63;  rcAtraint  on  alienation  of,  53  ; 
in  Dutch  villages,  1U4. 

Howe,  Daniel  Waite,  on  legislation 
of  Northwest  and  Indiana  terri- 
tories, 426,  nott  1. 

Hucbald,  on  the  old  Saxons,  297. 

Hundertschafl,  analoifue  of  curia  and 
phratria,  11,241-52,2.54-5;  theory 
of  its  origin,  262-4,  265,  note  1 ; 
Sohm's  theory  of  the  j  udidal  char- 
acter of  the  organization,  11,  note 
2,  256,  259,  note  4 ;  identical  with 
the  pague  of  Tacitus  and  the  gau, 
256  and  note  4 ;  use  of  in  the 
military  organization,  254 ;  the 
court  of,  257.     .SVe  Hundred. 

Hundred,  evolution  and  decay  of 
the  organism :  the  brotherhood  or 


ward   as  the  prototype,    241-52; 
the   Ionic    phratria,    241—4  ;    the 
curia  in  its  relation  to  the  cvntaria,  , 
244-9 ;  the  Iroquois  brotherhood, 
249-62. 

the  hundertachaft,  252-63.    Sm 

Hundertschaft  and  Centena, 

the  old  English,  264—71 :  origin, 

252-4 ;  relation  of,  to  the  wapea- 
take,  265-6 ;  ealdor  or  head  officer, 
266-7 ;  the  hundredgemot,  267-8; 
fiscal  administratiou  of,  268;  its 
police  administration,  269;  disso- 
lution of  the  organism  of,  269-71 ; 
two  courts  ditlerenliated,  270. 

in    Maine   and    Virisfinia,   the 

name,  272-4 ;  contemplated  bv 
the  Council  for  New  Englan<i, 
272;  by  Gorges,  272-3 ;  the  term 
used  for  planution,  273,  389; 
commander  of,  a  survival  of  the 
hundredman,  273  and  note  4. 

in  Maryland,  274-81 :  oriidn  of, 

274-6;  a  representative  district, 
276-7  ;  a  lisi'al  unit,  277  ;  a  mili- 
tary unit,  278-9 ;  its  folknioot, 
279 ;  officers  of,  280-1 ;  extinction 
of,  28 1. 

in  Delaware,  281-6:  a  township 

in  character,  282,  286;  a  highway 
district,  282-3;  care  of  p(jor  by, 
283 ;  officers  of  283 ;  election  pro- 
cedure in,  28.S-^ ;  an  area  for  rat- 
ing, 284-6 ;  rise  of  the  representa- 
tive board  of  county  commissionen, 
285. 

Hundredgemot,  267.  Se<  Court, 
Hundred. 

Hundredman.     See  Ealdorman. 

Hutohins,  Thomas,  whether  author 
of  ordinance  of  1785,  137,  note  2. 

Hyllcis,  9,  note  2. 

Idaho,  school  dislriuls  in,  236  ;  school 
franchise  in,  237,  note  5;  county 
board  in,  439,  noU  3;  oonoty 
auditor  in,  452. 

Illinois,  sectional  rivalry  of  local 
organisms  in,  144-6;  has  New 
York  type  of  lownsliip  organixa- 
tion,  158;  township  officers  in, 
167,  note  1  ;  supervisor  in,  the 
head  officer  of  the  town,  168;  the 
town  board,  172;  care  of  poor,  199; 
dual  highway  administration,  213 ; 


^^^^^^^^^^^^^^uier.                                                      ^^H 

^^M              school  districts,  235;  Rchool  fran- 

JefTerson,  Thomas,  quoted  on  char-                    ^^M 

^^M              chiae,  237,  note  6 ;  earl;  criminal 

acler  of  Virginia  yestrymen,  122;                    ^^H 

^^H               UwB,  419;   supervisors  for  cities, 

on  counties  and  parishes,  1 19,  not*                   ^^M 

^^M              443,   nnlf.   1;    countv  clerk,  451; 

2 ;  his  ordinance  for  disposing  of                   ^^H 

^^M             register  of  deeds  and  clerk  of  cir- 

western  lands,  137.                                             ^^M 

^^M              cuit   court,   463,   note   1  ;    county 

Jews,    may    be    churchwardens    in                   ^^M 

^^m             jodge,  457,  note  3. 

modern  ecclesiastical  parish,  48.                     ^^H 
Johnson,  Edward,  his  lVon<l«r-)F(irJt-                  ^^M 

^^1          Illinois  county,  great  sice  of,  413, 

^H              note  4. 

ing  Providence,  345.                                              ^^M 

^^M          Inama-Sterneg?,  K.T.,  on  theimpor- 

Johnson,   John,   his    Old  JUaryland                    ^^M 

^^M              tance  of  the  family  union,  15,  note 

Manors,  116,  note  3.                                           ^^H 

^^H               1 ;  (loubLs  piipiilnr  theory  of  early 

Judges  of  boundary  disputes,  98.                          ^^H 

^^H              German  land-holdin);,  17,  note  3. 

of  del  inquents  at  town-meeting,                   ^^H 

^^H           Indiana,  rudimentary  township  or- 

^H 

^^H               gauization  in,  146,  157  and  note  2; 

of  elections,  in  Delaware,  28."}— 4 ;                 ''^^1 

^^M              the  township  of,  has  no  indepea- 

in  Pennsylvania,  386-7.                                    ^^M 

^^^^        dent  power  of  taxation,  101 ;  head- 

of  probate.    Set  Probate  Ad-                  ^^M 

^^^^K        shipof  the  town  vested  in  a  trustee, 

ministration.                                                        ^^H 

^^^^P        168,  171  ;  superintendent  of  roads 

Jurats,  sworn  arbiters,  41.                                     ^^H 

^^^^^       in,  213,  note  3 ;  school  franchise  in. 

Jnry,  the  Icet,  30.                                                   ^^M 

^^f               237,  note  5 ;  early  orituinal  laws  of. 

Jury,  used  for  assessments,  177-82;                   ^^U 

^^L               419;  county  board  in,  439,  note  3; 

for   laying   out   roads,   209,  213;                   ^^M 

^^H               board  of  equalizalinn  in,  448. 

Bupereedes    freemen    in    county                 ^^M 

^^H           Indians,  American,  tribal  organixa- 

court,  317.                                                        ^^H 

^H                tinn  of,  249-52. 

Jurymen,  elected,  98.                                           ^^M 

^^^          Indian  courts,  in  Massachusetts,  332; 

Justices  of  the  peace,  origin,  314-                  ^^H 

^^H               in  Penn'<ylvnnin,  377. 

15;  ap|)oint  overseers  of  poor,  40,                    ^^H 

^^H           Indian  manors,  in  Maryland,  116. 

45,  194;   assistants  in  New  Eng-                   ^^H 

^^M          Indian  tithings,  101. 

land,  were,  62 ;  the  office,  in  Con-                    ^^M 

^^H           Informers  of  oflenders  against  license 

necticnt,   320;    in    Massachusetta,                    ^^H 

^H 

330,  464;  in  New  York,  300-3,                   ^H 

^^M           Ingle,    Edward,   on    the    Maryland 

457 ;  New  Jersey,  365-7 ;   Penn-                   ^H 

^H               parish,  125,  note  2,  126,  note  2, 

svlvania,  369-70,  374-6,  383.  384,                   ^H 

^^M          Inspectors  of  brick  makers,  07. 

457;  Virginia,   391,  392,   394-5,                   ^H 

^^M          of  hides,  97. 

396,  397-9,  466;  Northwest  terri-                   ^M 

^^H          of  the  killing  of  deer,  97. 

tory,    415-16,    423-5;    Michigan                    ^^M 

^^M          of  elections  in  Delaware,  283-4; 

territory,  under  British  rule,  431.                    ^^H 
43.'i-4;     during     the     (erritorial                    ^^M 

^^H              in  Pennsylvania,  380-7. 

^^H          of  tobacco,  in  Pennsylvania,  371. 

period,  436,  437 ;  in  the  western                    ^^H 

^^M          Intendant,  deputy,  at  i)etroit,  430. 

states,  175-6,  107,  note  1 ;   North                    ^^M 

^^M          Intestates,   town   officers  chosen   in 

Carolina,   470.     See  General  See-                    ^H 

^^1             New  York  to  look  after  the  estates 

sions  and  Quarter  Sessions.                               ^^H 

^H 

^^H 

^^m          lonians,    tribal   organization    of,    5, 

Kansas,  has  Pennsylvania  type  of                  ^^M 

^^B             242-3;    tendency  to   city  auton- 

township  organization,  157;  town-                    ^^U 

^^M             omy  of,  7. 

ship  otliccra  in,   lOS,  note;  he«d-                    ^^H 

^^M          Iowa,  has  Pennsylvania  type  of  town- 

ship  of  the  town  of,  vested  in  a                    ^^H 

^^H              ship  orgauizntlon,  157;   township 

triLslce,  168 ;  care  of  poor  in,  199 ;                    ^^H 

^^B              offioera  in,  108,  note;  headship  of 
^H               town    o(    vested    in    a    board   of 

highway  oommiissioners  in,  210  and                    ^^f 

note  4,  214 ;  school  district  of,  236 ;                    ^^M 

^^^              tnistees,   160,   172;   care   of  poor 

school  fninchisc  of,  237,  note  5;                    ^^M 

^H              in,    199;   school   system  of,   235; 

her   county    board,   439,    note    3;                    ^^H 

^^M             school   franchise  of,  237,  note  5; 

equalization    taxes   in,    448;    her                    ^^U 

^^M             her  county  board,  439,  note  3 ;  her 

county  clerk,   451  ;    countv  audi-                    ^^M 

^H               county  auditor,  452, 

tor,  452;  fees  of  clerk  and  treaa-                    ^^H 

^H          Iroquois  brotherhood,  249-52. 

urer,  453,  note  2.                                               ^^M 

^^m     612         ^^V                     ^^^^^^^^1 

^^^^H          Kaskaskia,   common   fields  >t,  429 

Local  government  board,  46.                     ^^H 

^^^^^H              Bud  nole 

Locke,  John,  his  charter  for  Caro-         ^^| 

^^^^m          Kemble,  John  Mitchell,  holds  that 

Una,  113-14,  129.                                       ^H 

^^^^^H              mark  system  was  transplanted  tu 

Lombard  local  organization,  aimilmr          ^^H 

^^^^^H               Britain,     19;    oonruses    gef;yldan 

to  English,  308-9  and  note  1.                    ^H 

^^^^H               and  Trankplnlge,  25,  note   I;   on 

I^isautiville,   first  name  of  Cincin-         ^^^| 

^^^^^H               the  orifrin  of  the  parochiul  dis- 

^^^H 

^^^^^B              trict,  33;   on  origin  of  the  hnn- 

Lot-layeiB,  98.                                     ^^^^1 

^^^^H              dred,  253;  his  use  of  od  for  seir, 

Luceres,  5,  290.                                   ^^^^H 

^^^M              256,  nole 

^^^1 

^^^^H           Kentucky,  free  schools  in,  237. 

Maesse-preoat,  34,  note  4;   the  first          ^^M 

^^^^H           King,  the  enrly  German,  294-5. 

parish  officer,  34-5.                                    ^^M 

^^^^^H           Kitchin,  John,  his  Le  Ci>wl  Lteie  tl 

Magisterial   districts,    in   Virginia,          ^^M 

^^^^^H               Courl  Baron  mentioned,  25,  note  2. 

^M 

^^^^H           Kleisthenes,  efibrt  to  8Ui)ersede  re- 

Maine,  tithings  in,  100  and  note  1;          ^^M 
the  liundrea  in,  272-3 ;  the  county          ^^H 

^^^^1               Ijgious  bodies,  9,  243,  2V2,  note  I. 

^^^^H          Knight's  fee,  supersedes  the  hide  as 

^H 

^^^^H               unit  of  assetament,  179. 

Maine,  .Sir  Henry,  on  the  theories  of         ^^U 
Morgan  and  McLennan,  5,  nole  1  ;          ^^M 

^^^^H          Lamb,  Martha  J.,  her  papers  on  the 

on   adoption,  7 ;    on   the   village          ^^H 

^^^^H              New  York  manors,  105,  note  1. 

council,    16;    on    theory   of   the          ^^M 

^^^^^H           Lambard,  on  the  names  for  consta- 

court  leet,  29,  nole  1.                                ^^M 

^^^^H               ble,  37,  note  3 ;  on  character  of  the 

Mallus,  258-63 ;  compared  with  the          ^H 
hundredmoot,  267.                                   ^^M 

^^^^H               churchwarden,  38,  Tiote  4. 

^^^^^1           Lammas  meadows,  215,  nute  1. 

Malobcrg,  25S,  263.                                       ^M 

^^^^^H           Land-holding,  early  German,  theo- 

Manor,  authorities  on,  25,  note   1 ;          ^^H 

^^^^H               ries  of,  13  and  nnta  4  and  5,  16- 

an   outgrowth   of  the   dependent          ^^U 
tunscipe,     25-6;      the     I'^iglish          ^^M 

^^^^1               17,  note*  2  and  3;   in  New  Ens- 
^^^^H               land,  53-4;  in  New  Netherlood, 

manor    essentially    a    townnhip,          ^^M 
27 ;  the  gerefa  replaced  by  lord's          ^^M 

^^^^H               102-5;   in   French  settlemenls  of 

^^^^^H               the  west,  429  and  note  3. 

steward,   27;    ami    the   bydel    by          ^H 

^^^^^H           Land-lax  parish,  46. 

the  bailifT,  27  ;  but  the  reeve  and          ^H 

^^^^H           Lange,  Ludwig,  on  the  curies,  245. 

fonr  still   appear   in   the   higher          ^^U 

^^^H           Lathe, 

courts,  27  ;   court  customary,  27 ;          ^^| 

^^^^^M          Lawrence,  P.  H.,  his  Eztraeit  from 

court  baron,  28;   court  leet,   28-          ^^M 

^^^H               the  Court  RolU,  26,  note. 

30;  survival  of  mark  system  in,           ^^M 

^^^^B          Leet   court,   28-30;   officers   chosen 

31 ;    relation   of,   to   the   pariah,          ^^M 

^^^^^H               in,  39— 4U;  of  New  York  manors. 

35-6.                                                         ^H 

^^^^H               105  and  note  1 ;  provided  for,  by 
^^^^H               the    Council    for    New    England, 

so-called,  in  New  NetherUnd,          ^^m 

102-i.                                                      ^H 

^^^^^H               113;    provided   fur,   in   Carolina, 

in  New  York,  105  and  note  I ;          ^^M 

^^^H               113-14;  in  Maryland,  114-17. 

treated  as  towns  for  purposes  of         ^^H 

^^^^H           the  great,  of  the  hundred,  270. 

local  goveniment,  110.                              ^^H 

^^^^H          LeetmoD,  provided  for,  by  Locke,  11 4. 
^^^^^1           Levermore,  Charles  H.,  on  the  dif- 

nrovided   for,  by  the  Council         ^^H 

for  New  England,  113.                             ^^H 

^^^^H               ferentiation  of  towns  in  New  Eng- 

provided  for,  by  the  charter  of        ^^| 

^^^^H               land,  52,   note  3;   on  MxtUer  and 

Pennsylvsnia,  113,                              ^^^^H 

^^^^H               Filialdor/er,  55,  note  3. 

provided  for,  by  the  Carolina  ^^^^H 

^^^^^1           Lex  Snliai,  proviuons  of,  relating  to 

charter,   1663,    113;    by    Lxicke'a^^^H 

^^^H               the  hnndrc<l,  258-61. 

charter,  11.3-14.                                 ^^^B 

^^^^H           Lieutenant,    llie    county,    316;    io 
^^^^H               Massachusetts,  347 ;   in  Virginia, 

in  Maryland,  114-17.                          ^H 

cstablibhed,    by    Cadillac    at          ^^M 

^^^^H               401-2;  in  Maryland,  commander 

Detroit,  427-8.                                            ^H 

^^^^H               the  armlugue,  4U5. 

Mantineia,  composed  of  village  com-  ^^^^H 

^^^^H           Livingston  Manor,  105,  note  1. 

raunities,  8,  note  6.                           ^^^^H 
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Moriettn,  roumlstioii  of,  408,  411. 

Mark:  the  primilive,  of  Ciesar  and 
Tacitus,  10-14:  the  unit  of  Teu- 
tonic !K)ciety,  11-12;  Inoda  of, 
how  settled,  13 ;  tlieories  of 
Maurer,  Allen,  and  Ross,  13, 
note  ft;  growth  of  tlie  eunNtitu- 
tion,  14-16;  derivation  and  siR- 
nificance  ofmiik,  15;  mark-moot, 
whether  jndiei.'il,  10,  nolt  2;  chief 
of,  Itt,  nolr.  1 ;  economy  of,  16-18; 
whether  estalilished  in  England, 
theorieii,  18-20;  whether  the  par- 
ish orit;inuted  in,  33 ;  restoration 
of,  in  New  Enghind,  50-6;  trans- 
planted from  Holliind  to  New 
Nethcrlnnd,  104;  elements  of,  at 
Detroit,  429. 

Markgenossenschaft,  10-18.  Set 
Mark. 

Mark-proceasion,  214-15. 

Markelit,  regulation  of,  in  New  Eng- 
hind, ill,  Si7,  09. 

Marklo,  meetinf;  place  of  the  Saxon 
volkcrsclinfl,  2»7. 

Marshal,  (he  countv,  of  Maamcha- 
setis,  33H-'.t ;  of  'the  New  York 
riding,  3(iU;  of  the  early  Mary- 
land county,  405. 

Maryland,  the  manor  of,  114- 
17;  the  hundre<l  in,  lllf;  the 
parish  of,  1 24-7 ;  n!«e»<ment  of 
taxeo  in,  188;  the  counlv  of, 
404-5,  408. 
I'lIasmichusetlK,  committees  of  gen- 
eral court  of,  to  set  out  town 
boundnries,  56-7 ;  first  township 
act  of,  58  ;  enforces  registration 
of  deeds,  67 ;  unit  of  representa- 
tion in,  60-1 ;  franchise  in  towns 
of,  62,  note  3;  general  court  of, 
establihhea  elementary  and  gram- 
mar schools,  67-8;  origin  of  select- 
men in,  75;  duties<  of  selectmen 
in,  82:  duties  of  town  clerk  of,_ 
90;  aaeasor.t  of  taxes  in,  18(J-7;' 
overseers  of  poor  in,  194-5;  care 
of  roads  in,  208-9;  institutes  per- 
ambulations, 219-20;  the  modern 
township  of,  226-7 ;  her  colonial 
county  organiiation,  321-56;  com- 
parison of  her  eountv  organixntiun 
with  that  of  the  f)nglish  shire, 
356-7 ;  her  present  eountv, 
461-4. 
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Maurer,  G.  L.  v.,  on  mode  of  settle- 
ment of  early  Germans,  14,  noU ; 
his  theory  of  the  village  commu- 
nity, 16-17,  note  2. 

Maurer,  K.,  on  origin  of  the  hundred, 
253. 

M.iyllower  of  the  West,  411. 

Muyne,  J.  I).,  on  family  customs  of 
India,  b,  note  1. 

McLennan,  John  F.,  on  promiscuity, 
exogamy,  endogamy,  and  wife- 
capture,  5,  Tiote  1. 

Measuren  of  boards,  83,  97. 

of  com,  83,97. 

of  salt,  97. 

of  wooid,  97. 

Meigs,  Jonathan,  first  scirgerefa  of 
the  west,  412. 

Messenger,  the  vestry,  39. 

Michigan,  rise  of  township-county 
organisation  in,  1-53-6  ;  adopts  the 
New  York  plan,  154,  158 ;  influ- 
ence of  General  Cass  in,  165,  436  ; 
incorporation  of  single  townships 
in,  by  the  legislature,  159,  note  1 ; 
first  state  to  institute  the  town- 
meeting  in  the  west,  162,  note  3; 
township  officers  in,  167,  uotf  1 ; 
headship  of  the  town  of,  vested  in 
a  supervisor,  duties  of,  168,  170; 
composition  of  the  town  board'in, 
172 ;  care  of  poor  in,  1 90 ;  her  dual 
highway  ndminislralion,  213;  her 
school  system, 235;  school  franchise 
of,  237,  note  5 ;  early  criminal  laws 
of,  419-20;  genesis  of  the  super- 
visor system  in,  426-38,  462  ;  how 
governed  under  French  dominion, 
426-30;  how  under  British,  430-5; 
local  government  in,  during  the 
territorial  period,  4;l5-8. 

Militia  orKaniEatlon,  unit  of,  in  New 
England,  60;  the  hundred,  the 
unit  in  Maryland,  278-.S0 ;  in 
MassachusettH  colony,  345-61  ; 
New  York,  364 ;  Virginia,  401M ; 
Maryland,  278-9;  Northwest  ter- 
ritory, 412-13. 

Minister  or  parson,  spiritual  head  of 
the  parish,  37,  45,  48;  appoints 
parish  clerk  under  canons  of  1G03, 
39,  note  1  ;  a  corporation  sole,  48 ; 
duties  of,  under  Duke's  laws,  109 ; 
in  Virginia,  121  ;  practice  of  hir- 
ing, 121  and  note  4  ;  was  principal 
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of  parish  in  Maryland,  125; 
elected,  id  South  Carolina  pariah, 
127;  Hilary  of,  128;  hired,  in 
ICorth  Carolina  parirli,  1.32  and 
nota  6  and  7  ;  provided  for  townK 
by  the  county  t-ourt,  in  Maatinchu- 
Betls,  333  and  vole  5. 

Miniiesoui,    her    flexible    township 
plan,  152-3;  her  type  of  townnhip 
organiziitiun,   168;    townBhip  offi- 
cers   in,    108,    iiolt;    headahiii   of 
town  of,  vested  in  a  boani,   169, 
172;   highway  ovcrsvcra  in,  210, 
note  4 ;    school   district   of,    236 
scho<jl   frauchiee  of,   237,  note  5 
her   county   b(jard,   439,   note  3 
board  of  euuniizntion  in,  44S ;  her 
ooDnty  nuuitor,  452. 

Miaiouri,  rise  of  the  township-county 
system  in,  I4t>-7  ;  iidmission  of,  as 
a  slate,  146;  has  rennsylvania 
type  uf  township  organiuition, 
loi  ;  headship  of  the  town  of, 
vested  in  a  trustee,  duties  of,  168, 
171, 176,  note  1  ;  overseers  of  hieh- 
wavsin, 210, note4;  school dibtrlcts 
of, '236. 

Moderator,  of  town-meeling,  in  New 
England,  how  chosen,  64  and  no(e 
3 ;  in  western  stales,  163  and  note  2. 

Moir,  ]{e\-.  Jnuies,  quoted,  132,  note  7. 

MoDinisen,  Theodor,  on  the  curia 
and  centuria,  247-S. 

Morgnn.  Lewis  II ,  on  the  evolution 
of  the  family,  5,  note  1 ;  ou  the 
American  iribal  organization,  8, 
249-52. 

Movaliles,  origin  of  tAxation  of,  179. 

Muddy  Kiver,  dependent  on  Boston, 
65,  note  4. 

Mutter  mid  Filialdorfer,  in  New 
England,  55  and  note  4. 

Mynster-scir,  or  diocese,  32. 

Naherrecht,  or  right  of  pre-em]>tion, 
in  New  England  towns,  53-4 ;  in 
German  communities,  53,  note  4. 

Navipletio,  or  ship  money,  levied  on 
the  wapentake,  266. 

Neatherd,  93. 

Nebraska,  economic  rivalry  of  local 
organisms  in,  loO-l;  rise  of  her 
township  organization,  161  ; 
soarces  of  her  population,  151 ; 
hag  New  York  type  of  township 


organization,  158 ;  law  of,  at  ts 
choice  of  town  officers  on  (allin* 
to  elect,  Ifll  ;  town-meetings  in, 
when  held,  1 62—3 ;  fuoctions  of 
town-meetings  in,  164-*) ;  town- 
ship officers  of,  167  ;  heoilship  of 
the  town  in,  vested  in  a  Miperviwr, 
duties  of,  168,  ICU ;  her  town  board, 
172;  town  clerk,  173—1;  town 
treasurer,  174-5;  a&i>e«snient  of 
taics  in,  180-91  ;  c-are  of  poor  in, 
198;  careofhighwavb  in,  211-12; 
fence  viewers  in,  224—.') ;  school 
distrid,  236  ;  school  franchi*e, 
2.37,  "ite  5;  county  boiird,  439, 
note  3  440-2,  443,  note  1 .  444.  nota 
1  ana  2,  445-7 ;  county  clerk, 
451  ;  register  of  deeds,  452,  note 
10;  county  treasurer  and  cltrk  of 
the  dislri<t  court,  453-4  and  ho/ai; 
county  assesMjr  under  terrilKria) 
laws,  455,  note  2 ;  oountv  judire, 
457. 

Nevada,  school  districts  of,  236 ;  her 
county  Iward,  439,  note  3;  county 
assessor,  454;  county  elisor,  45is, 
note  1 ;  public  administrator,  466, 
note  2. 

Newark,  origin  of  selectmen   in,  76. 

New  Hampshire,  close  superviMun 
of  towns  in,  by  geneml  cxtiirt,  o9, 
note  3;  the  county,  460-1. 

New  Haven,  unil  of  repreeenlaliaa 
in,  61  ;  origin  of  (selectmen  in,  78; 
her  mixe<l  t<iwn  and  city  gorem- 
ment,  229  and  note  3. 

New  Jersey,  sch>X)l  system  of,  235 ; 
school  franchise  of,  237,  notr  6. 
rise  of  the  county  in,  3(5.V-7. 

New  Mexico,  school  districts  of, 

New  Netherland,  feudal  tenures 
103;  colonies  of,  102-4;  rigc 
sclfgoveriiment  in,  104. 

New  York,  the  town  of,  under  the 
Duke's  laws,  105-9;  tlie  town  of 
the  province  laws,  110-12;  manota 
in,  105  and  n«te  1,  1 10,  112;  origin 
of  the  supervisor  system  in.  111, 
362-3,  387 ;  her  township-coanty 
plan  adopted  in  Michigan,  )»4, 
158;  in  Illinois,  Wiscuiisin,  aix) 
Nebraska,  168;  township  omoea, 
in,  167,  note  1 ;  head&liip  of  town 
vested  in  a  su^terviior,  duties  ot, 
168,  109;  the  town  boaird  of,  172; 
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at  of  taxes  in,  187 ;  over- 
t  of  poor  in,  196 ;  care  of  poor 
in,  199;  her  dual  highway  system, 
209,213;  fence  viewers  and  per- 
ambulators in,  221-2;  school  sys- 
tem of,  236 ;  school  franchise  in, 
237,  note  5 ;  rise  of  the  county  in, 
S68-64 ;  minor  county  olBcere  in, 
456,  note  1 ;  courts  of  sessions  in, 
457. 

NichlmSrker,  acquire  political  pow- 
ers, 63,  note  3. 

Non-comnionerii,  politically  equal  to 
commoners  in  town-meeting,  62-3. 

North  Carolina,  Locke's  charter  for, 
Ii:i-I4, 129 ;  the  precincto  of,  129- 
30;  the  parish  of,  130-4;  the  re- 
construciion  townxhip  in,  233-4 ; 
free  schools  of,  237 ;  her  present 
county  government,  469-70. 

Northwest  territory,  rise  of  the  town- 
ship in,  secliiinul  rivalry  of  local 
ortjnnisms,  143-4 ;  benelits  to,  de- 
rived (rora  the  ordinance  of  1785, 
140;  from  the  ordinance  of  1787, 
142  and  note  I  ;  genesis  of  county 
government  in,  40.S-26;  inaugura- 
tion of  civil  institutions  in,  411- 
12;  barbarous  criminal  code  of, 
416-23. 

Norwich,  notice  of  the  town-meeting 
of,  226,  note  2. 

Notaries,  town,  99. 

French,  430. 

Obn,  the  Spartan,  241  and  note  1. 

Oblations,  192  and  noU  1,  194. 

CCallaghun,  E.  B.,  his  H'ulory  of 
yew  SelhcrUwd,  cited,  103,  104. 

Ohii>,  origin  of  towaship  in,  144, 
146;  has  Pennsylvania  type  of 
township  organization,  157  and 
note  2;  township  oflicers  in,  157, 
no<<  2 ;  167,  note  1 ;  hctdship  of 
town-meeting  of,  vested  in  a  board 
of  trustees,  169 ;  care  of  the  poor 
in,  199;  supervisor  of  roads  in, 
210,  fiote  4;  her  school  system, 
235;  origin  of  commissioners  in, 
425-6;  county  board  of,  439,  note 
3;  her  county  board  of  control,  448. 

Ooondagas,  phratries  of,  250. 

Open-air  meetings,  22,  n«te  2 ;  of  the 
manor,  31,  note  1 ;  of  the  hundred, 
258,  263,  268  and  note  4. 


Open-field  system,  in  Oermany,  18; 
in  England,  19-20  and  note  1;  in 
French  !iettlcmcntii  of  the  North- 
west, 429  and  note  3. 

Open  vestry.    iSb*  Vestry. 

Ordinance  of  1786,  history  of,  137; 
chief  provisions  of,  137-39;  au- 
thorship of,  137,  note  2;  t«xt  of, 
139,  note  1 ;  bibliography  of,  141, 
notes  1  and  2;  defects  of,  139  and 
note  2;  defects  of,  removed,  141, 
note  2. 

Ordinance  of  1787,  formation  of 
township  and  counties  contem- 
plateil  by,  141  ;  remarkable  pro- 
visions of,  141-2  and  note  1 ;  au- 
thorship of,  142;  the  first  terri- 
torial constitution,  analysis  of  its 
provisions,  408-10;  bibliography 
of,  142,  note  3,  411,  note;  text  of, 
where  found,  410,  note  2. 

Ordinaries,  licensed  by  selectmen, 
80 ;  keepers  of,  97  ;  in  New  York, 
how  regulated,  363  and  note  9; 
Pennsylvania,  379;  Virginia,  395. 
.See  Taverns. 

Oregon,  school  districts  in,  236; 
school  franchise  in,  237,  note  5 ; 
county  board  of,  439,  note  3 ;  her 
board  of  equalization,  448;  has 
ii)nnty  assessor,  454. 

Outlands,  of  New  England  towns, 
63,  55. 

Overseers,  town,  of  the  Duke's  laws, 
106,  108.  .So9. 

of  almshouses,  97. 

of  chimneys,  S3,  98;   in  the 

manor   of   KensselaeiBwyck,    112, 
note  2. 

of  fences,  91,  note  6. 

of  landing  placcn,  81. 

of  wooil   corders,   83,   97   and 

nolf»  1  and  8. 

Overseer  of  highways,  evolution  of 
the  otBi*  of,  39  and  note  5,  202-6 : 
origin  of,  in  the  constable,  202 
and  note  4;  the  brycgbot,  202; 
the  triniHJa  net'essitos,  202-3  and 
nott  1;  con.stable's  highway  duties 
under  statute  of  Winchester,  204 ; 
the  orderer  of  1555,  205 ;  develop- 
ment of  the  overseer's  office,  205-O; 
the  worden,  206 ;  survival  of  per- 
sonal servicer,  206  ;  various  names 
of,  206  and  note  3;  in  the  Ameri- 
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can  colonies,  207-10:  Rhode  Is- 
land, 207;  Connecticut,  207-8; 
Massachusetts,  99,  208;  Plvnioiith 
and  New  Yorlc,  209,  363;  Penn- 
sylvania, 377-8;  the  south,  130, 
210  and  notei;  the  wet.t,  210-14: 
dutiesof,  ill  Nebniiika,21 1-12;  dual 
administration  ofdislrict  overseers 
and  town  conimiagioners,  213-14. 
Overseer  of  the  poor,  evolution  of 
the  office,  191-4 :  office  of,  not 
known  to  the  common  law,  191, 
note  2 ;  the  principle  of  the  first 
English  ]xx>r  law  established  by 
Gregory,  191-2  and  note  1  ;  sup- 
port of  jKHjr  in  middle  ujres,  1 92-3 ; 
origin  of  overseer,  40,  45,  1H3-4; 
irresponsible,  43;  assesses  church 
rates,  184;  duties  of,  transferred 
to  the  guardians,  4(> ;  rise  of,  in 
the  .American  colonies*,  194-7 : 
Maasochusctts,  82,  95,  note  3, 
194-5;  Plymouth,  195;  New 
York,  109,  note  4,  112;  Virginia, 
120,  196;  Sooth  Carolina,  128; 
Delaware,  283;  Pennsylvania,  196, 
386;  Northwest  territory,  423-4; 
the  western  overseer,  198-202, 447 : 
in  Nebraska.  198;  county-option 
law,  199;  anul  system  of  poor 
relief:  in  Illinois,  Wisconsin, 
Ohio,  Indiana,  and  Kansas,  199; 
functions  of  overseer,  200-2;  law 
of  settlement,  200-1 ;  duties  of 
near  kindred,  201. 

Packets  of  flesh  and  fish,  97  ;  in 
Connecticut,  228,  note  1 ;  in  Penn- 
sylvania, 378. 

Pagos.  idcnticai  with  gau  and  hun- 
ilea,  15,  256  and  iio(<r  4  ;  the  term, 
bow  used  in  Frankish  laws,  260, 
2(>2-3 ;  of  the  old  Saxons,  297. 

Paige,  Lucius  R.,  his  Hialory  o/  Oaii- 
bridge,  61,  note. 

Palatinate,  provided  for  by  Locke's 
charter,  114. 

Pamphili,  9,  note  2. 

Parish,  the  ancient,  31-42:  evolu- 
tion of  the  district,  32:  origin 
of,  in  the  township  or  mark,  33 ; 
growth  of  its  constitution,  34—42: 
mass-priest,  the  first  officer  of,  34; 
institution  of  churchwardens  for, 
35 ;  origin  of  its  open  vestry-meet- 


ing, 35;  area  of,  oAen  identical 
with  the  manor  and  township, 
35-<i;  double  character  o^  36; 
differentiation  of  its  offices,  36; 
the  minister  and  constable,  37; 
churchwardens,  37—8;  clerk,  bea- 
dle, sexton,  and  other  officers,  39; 
overseers  of  poor,  40;  its  open 
vestry,  40-2;  select  vestrjr,  42; 
penuubulnlion  of,  215-18. 

the  modem  civil    pari&h,  43 ; 

separation  of  the  civil  from  the 
spiritual  body,  43—4;  varying 
areas  of,  44-5;  its  officers,  45; 
common  and  select  vestries,  40; 
as  a  school  district.  238. 

the  modem  eccleaiasttciU  par- 
ish, 47-9. 

land-tax,  bnrial  acta,  and  high- 
way parishes,  46. 

the  term,  how   osed  in    New 

England,  62  nnd  note  3,  117. 

of  the  Duki's  laws,  106,  108-9; 

dual  character  of,  117. 

of  Virginia:  genesis  of  the  or- 
ganization, 117-19;  the  early  hun- 
dreds and  plantations  were  de /ado 
parishes,  118-19;  counties  divided 
into,  119  and  note  2  ;  the  vestry  of, 
originullv  elective,  119,  120 'and 
note  1;  duties  of  the  veslry,  120; 
duties  of  the  minister,  121  ;  min- 
ister "  hired  "  by  Uie  veetry,  121 
and  note  4 ;  character  of  the  ves- 
try, 122;  officers  of,  122-3;  aa  a 
unit  of  aelf-g\)vemmeot  and  rep- 
resentalioo,  123-4,  396  ;  bargeoMs 
chosen  by,  1 24  and  nof«  1 , 

of  Maryland,  124-7  ;  the  select 

vestry,  125-6;  offiners  of.  126. 

in  South  Carolina,  127-9 ;  im- 
portance oi,  as  the  political  unit, 
1-28,  147. 

in  North  Carolina,  under  the 

law  of  1701,  130;  its  select  ▼ntr7, 
131 ;  hiring  of  minister,  133  and 
note!  6  and  7;  law  of  1715  133; 
weakness  of  the  colonial  church, 
133  and  notn  3  nnd  4. 

Parochia,  used  for  bisboprick,  33. 

Pastoral  stage,  among  Italians  aal 
Hellenes,  8-9;  transition  {rom, 
among  the  Germans,  12,  292. 

Patriarch,  authority  ol)  3,  4  and 
note  1. 
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PatroUers,  in  Virginia,  404. 

PatronvniirR,  in  names  of  Englisli 
villages,  18-19. 

PatroonB,  I'olunies  of,  in  New  Nether- 
Und.  102-4. 

Peacock,  Edwartl,  his  Nota  from  the 
Court  Rolk  of  SeoUtr,  25,  note  2 ; 
hit)  Aoteg  on  ChardunardrnJ  Ae- 
count4,  38,  licit  4. 

Pearson,  C.  H.,  qnoted  on  Ihejpreacnt 
Engliab  tithinp,  24;  his  Hislorieal 
Mapt,  25,  note  2. 

Pennsylvania,  manors  provided  for 
in,  113  und  note  'A;  in  wlint  states, 
her  type  of  townsliip  govemmenl 
ado]>te<l,  157  :  townnhip  ofliccrs  in, 
1(17,  noU  1 ;  headship  of  the  town 
of,  vested  in  a  board  of  supervisors, 
169  and  note  2 ;  coni)XMitioii  of  her 
town  board,  172;  assessment  of 
taxes  in,  187-8;  overaeeni  of  poor 
in,  196,  385 ;  overseers  of  high- 
ways in,  210,  note  o;  school  system 
of,  235 ;  her  county  orgnoization, 
colonial,  368-87 ;  triple  connty 
authority,  448-9;  survival  of  quar- 
ter sessions  in,  449-50,  457-8. 

Perambnlaliun :  the  murk  proces- 
sion, 214-15;  of  the  parish,  44-5, 
216-18;  in  New  England,  219-21 ; 
in  Virginia,  222-24,  466. 

Perambulators,  in  New  England,  83, 
219-21. 

Perquimans  precinct,  records  of,  130, 
note  .5. 

Phnitria,  a  union  of  gen6,  5,  242-3 ; 
relation  of,  to  the  hundred,  241- 
52,  255 ;  charaoter  of,  according  to 
Dikaeiiri-hon,  242  and  tmle  3 ;  con- 
sliluiion  of,  243— J;  where  found, 
241,  note  2. 

Phratriiirchos,  243-4.    • 

Phul*,  the  Ionic,  5,  9;  decay  of, 
243 ;  prototype  of  the  shire,  char- 
acter and  organiuition,  2S9-90. 

Phulo-basileus,  290;  the  primitive 
Teutonirking,analogous  to,  295,305. 

Pillory,  in  Northwest  territory,  417. 

Pinde'r,  98  and  note  11. 

Pireisa  or  mark-procession,  216  and 
note  2. 

Plantation,  nse  of  the  term  in  Vir- 
ginia, 118,  273—1  and  note  1. 

Plato,  on  the  Aimily  as  the  lodal 
unit,  4. 


Pleas  of  the  crown,  recorded'  bj 
sheriff,  311;  removed  from  local 
courts,  312-13. 

Plymouth,  the  jurisdiction,  super- 
vision of  towns  in,  by  the  general 
court,  59;  enforces  registration  of 
deeds,  57  ;  folkmoot  of,  61  :  origin 
of  selectmen  in,  77 ;  duties  of 
selectmen  in,  82;  duties  of  town 
clerk  in,  89-90;  Indian  tithinga 
of,  101 ;  assessors,  187 ;  oveiseera 
of  poor,  195 ;  care  of  roads  in, 
209  ;  bounds  of  towns  in,  determ- 
ined, 219;  origin  of  oiuiities  in,  321. 

Polls,  highest  conception  of  state 
among  the  Greeks,  9j  307. 

Poor-law,  administration  of.  Set 
Overseer  of  the  Poor. 

Poor-master,  in  New  York,  196, 
note  3. 

Posse  comitatus,  316. 

Pound-keeper,  83,  218. 

Pound-muster,  in  New  York,  112. 

Praecipe,  writs  of,  311,  313. 

Precinct,  used  for  porish  in  New 
England,  52,  note  3. 

for  processioning,  in  Virginia, 

120,  223. 

road,  in  Virginia,  210,  394. 

tax,  in  Virginia,  188.  .398. 

the  electoral,  a  phase  in  the 

growth  of  the  western  township, 
140. 

of  the  common  peace  makers, 

in  Pennsylvania,  373. 

Precincts,  the  North  Carolina:  es- 
tablished under  Locke's  charter, 
129 ;  called  counties  in  1738,  129 
enurt  of,  held  by  justices,  129-30. 
officers  of,  ViO;  original  records 
of,  130,  note  6. 

Pre-emption,  town  right  of,  53— L 

Preost,  used  for  any  priest,  34,  note  4. 

Presbyter,  as  assessor,  177,  note  1. 

Preservers  of  deer,  97. 

Priest,  duties  of,  in  Teutonic  assem- 
blies, 293. 

Primary,  the  genesis  of,  361-5. 

Princeiw,  of  the  gens,  7. 

of  the  volkerschaft  and  hun- 
dred, 257,  294-15 ;  among  old  Sax- 
ons, 296-7 ;  represented  by  eal- 
dormun,  302 ;  by  the  English  lord 
lieutenant,  316;  and  the  Ameri- 
can county  lieutenant,  347,  400-2. 
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Principal,  of  Uie  Marvland  parish, 
125. 

Prison  bounds,  instituted  in  Michi- 
gan, 422,  niiU  1. 

Probate  districts,  in  Connccticat,  460, 
note  3. 

Probate  judge,  in  Michigiin,  437  ;  in 
various  western  slates,  4.5(5-7  and 
note  3.     fire  Probate  Jurisdiction. 

Probate  jurisdiclion,  exercised  by 
head-officer,  in  Rhode  Island,  89; 
bv  Massachusetts  county  court,  330, 
331;  in  New  York,  302;  Norlli- 
west  territory,  415,  416;  Michi- 
gan, 437 ;  the  western  stales,  456-7. 

Processioners,  in  Virginia,  120,222-4; 
North  C!arolina,  470. 

Proprietors,  as  opposed  to  non-eom- 
nioners,  in  New  England,  64, 62-3  ; 
hold  nii-clinpi,  03,  note  1  ;  modern 
powers  of,  229  and  note  1. 

Provost  mnrslial,  of  North  ('arolina 
precinct,  130;  nainc  changed  to 
sheriff,  130, 

Proxies,  Nealed,  use  of,  in  MaaMchu- 
sells,  3ril-2. 

Quarter  courts,  of  Mossaehuaetts, 
322-7  ;  of  Virginia,  390. 

Quarter  courts,  the  great,  of  Massa- 
chusetts, 322. 

Quarter  sessions,  rise  of,  315,  317 ; 
in  Massa<!liusett8,  .S30;  New  Jer- 
sey, 366;  Pennsylvania,  37t?, 
377-i) ;  proloty|)e  of  colonial 
county  court*,  406-7 ;  but  not  of 
oonnty  iH.ords,  471-3;  in  North- 
west iurritory,  414,  415-16;  gen- 
eral functions  of,  423-5 ;  in  Michi- 
gan, under  British  rule,  434  and 
Hote  2 ;  during  the  territorial 
period,  437:  survival  of,  in  Penn- 
gylvani.-i,  •l49-.'iO,  4-57-8 ;  relation 
of,  to  the  county  board,  471-3. 
iSe«  County  Courts  and  (ienenil 
Seadons. 

Quebec  Act,  431. 

Questmen,  41. 

Quit-rents,  in  Virginia,  397. 

Bace  isolation,  an  obstacle  to  social 

development,  7. 
Bachincburgii,  2.59  and  note  2,  263; 

mentioned,  267. 
Rnmnes,  5,  290. 


Rangers,  troops  of  horse,  in  Virginia, 
403. 

county,  in  North  Carolina,  470. 

Ropes,  301. 

Rates,  church,  origin  of,  35 ;  how 
assessed,  184;  in  New  York,  under 
the  Duke's  laws,  108;  in  Mary- 
land, 125-6 :  8outh  Carolina,  127  ; 
North  Candina,  131. 

country  or  public,  nnit  of,  in 

New  England,  60 ;  in  Massachu- 
setts, 341-2;  Henn,tylvaniB,  379- 
81 ;  Virginia,  397-8. 

countjr,  in  England,  185,  316; 

unit  of,  in  New  England,  60;  in 
Massachusetts,  339-41 ;  NewY'ork, 
362;    Pennsylvania,    379,    381-3 
Virginia,  399;  Maryland,  277. 

highway,  184;  genesis  of,  202-6, 

parish, 'in  Virginia,  120,  398-9, 

Set  Church  Rate. 

poor,  origin  of,  40,  192,  193 

becomes  burdensome,  43,  185. 

school,  origin  of,  in  New  Eng- 
land, 67 ;  in  England,  67  and  nota 
2  and  3. 

town,    in   New   England,   79; 

example  of,  C6  and  note  3. 

Reaume,  Judge  Charles,  of  Oreen 

Bay,  435,  note  2. 
Reeve,  township,  21 ;  and  four  best 

men,  in  hundred  and  shire  courts, 

22-3,  27,  41,  311 ;  analogue  of,  in 

Virginia,  124. 

the  hundred,  as  assessor,  177, 

note  1 . 

hog.    See  Hog  reeve. 

deer,  97,  99. 

Regiment,  based  on  the  shire,  in 
Massachusetts,  347-9;  in  New 
York,  364. 

Reipus,  260  and  note  4. 

Rebiikors  of  boys,  97,  99. 

Reconstruction  township,  in  the 
south,  230-4. 

Recorder,  town,  S3. 

Records,  of  Steeple  Ashton  parish, 
39,  note  .5,  206;  extracts  from  the 
selectmen's  records,  84-8  ;  extnu.-ts 
from  the  town,  64-73;  historical 
yalue  of,  73 ;  records  of  St.  Clem> 
ent's  manor,  116,  note  3;  of  the 
court  of  Peri|uiiuans  precinct,  130, 
note  5 ;  of  St.  Paul's  parish,  Cho- 
wan precinct,  131 ;   the  Colonial, 
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of  North  Carolina,  131 ;  of  the 
Friends'  monthlr  meeting,  qnoted, 
131,  note  1  ;  of  a  Mnomohusetts 
quarter  court,  323-7 ;  of  a  court 
of  general  aeiiaions,  336-8 ;  of  Up- 
land Court,  371-3. 
B^8t«r  or  recorder  of  deeds,  in 
Northwest  territorr.  415;  in  the 
wedtcm  states,  4.'>2  and  note  10, 453 
and  noU  1 ;  in  Massachusetts,  -163. 

of  births,  deaths,  and  mar- 
riages, the  minister  as,  37,  43, 
109,  121  and  note  2;  the  town 
clerk  as,  90;  clerk  of  the  writs 
aa,  90 ;  vestry  clerk  as,  12d ;  the 
connt?  judge  us,  457 ;  in  ancient 
Athens,  243-4. 

of  probate  and  insolvency,  in 

Massaehusetts,  4(f3. 

Betalioiiship,  agnatic,  3,  note  2;  by 
blood,  the  bond  of  ancient  society,  6. 

Religion,  common,  a  ix)nstituent 
principle  of  ancient  soi'iety,  6 ; 
survived  among  eurlv  (iermans 
and  English,  14,  20.  ' 

Helicons  isolation,  an  obstacle  to 
social  development,  7. 

Reoaselaerswvck,  manor  of,  lOS, 
note  1. 

Representation:  germ  of,  in  the 
reeve  and  four  of  the  township, 
22-3,  27,  2«7,  303 ;  in  New  Eng- 
land, (he  unit  of,  60,  61  and  note 
4;  the  shire  propo«ted  as  the  unit 
of,  3.")5-<i ;  of  the  parish,  in  the 
Virginia  county  court,  124,  396 ; 
and  sometimes,  in  the  assembly, 
394;  in  South  Carolina,  the  parish 
the  area  of,  128;  the  hundred  llic 
unit  of,  in  Maryland,  27r>-7 ;  the 
county  the  unit  of,  in  Pennsyl- 
vania, 384;  and  Virginia,  393. 

Rhode  Island,  independence  of  the 
towns  in,  59;  the  unit  of  repre- 
sentation in,  61  and  note  4;  fran- 
chise in  towns  of,  62,  note  3 ;  town 
councils  in,  76-7 ;  head-officer  of 
the  town  in,  88-9;  road  surveyors 
of,  207 ;  modern  town  officers  of, 
227;  origin  of  countiex  in,  320; 
the  present  i-ounty  of,  -159. 

Ridings,  the  old  English,  301  ;  on 
Ijong  Island,  practically  counties, 
368-SO;  not  esUblishbd  on  the 
Delaware,  370. 


Ringers  and  yokers  of  swine,  83,  98, 
99. 

Rivalrv  of  local  organisms,  sectional, 
143-«;  economic,  148-56. 

Road-maaler,  in  Indiana,  213,  note  3. 

Rome,  overcame  tendency  to  dtv- 
isolation,  7,  291 ;  formed  of  Til- 
lage communities,  8,  note  6. 

Ross,  Denman,  on  mode  of  settle- 
ment of  early  Uermans,  14,  note; 
his  theory  of  early  Oermao  land- 
holding,  17,  note  3. 

Rounders,  279. 

Rum  lie  v  Marsh,  dependent  on  Bos- 
ton, 55,  note  4. 

Sabbath  lawa,  in  New  England, 
336-8  and  note*;  in  Virginia,  401, 
in  the  Northwest  territorr,  422-3. 

Sacebaro,  260  and  note  1,  262,  270. 

Sacra,  3,  note  3 ;  strangers  admitted 
to,  by  adoption,  7. 

Saladin  Tithe,  lirttt  tax  on  mova- 
bles, 179. 

Salem,  quarter  court  of,  323-7. 

Sargent,  VVintlirop,  chosen  secretary 
of  the  Northwest  territory,  411 ; 
erects  Wayne  County,  Michigan, 
436. 

Scabini,  263  and  note  2. 

Sciivongcrs,  town,  98. 

.Schoniann,  G.  F.,  on  the  religious 
pliratries,  244,  note  3 ;  on  registra- 
tion at  Athens,  244;  on  localiza- 
tion of  the  Ionic  phiilai,  289, 
note  2. 

School  district,  as  a  differentiated 
form  of  the  township,  234-8 : 
flexibility  of  the  school  organ- 
ism, 234 ;  the  town  system,  in 
New  England,  2:)6 ;  the  township- 
kub-district  plan,  in  various  states, 
235;  the  Dakota  system,  2:J6;  the 
New  York  system,  236 ;  the  inde- 
pendent school  district,  in  various 
states,  236;  free  schools  in  the 
South,  a  preparation  for  self-gov- 
ernment, 236-7 ;  school  franchise 
exteiidtti  to  women,  in  many 
slates,  237  and  note  5. 

School  ordinance,  adopted  by  Dor- 
chester towu-meeling,  68-72. 

School  teachers,  SI,  98,  12S. 

School  visitors,  dinners  provided  for, 
82 ;  committee  of,  23o. 
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Sdiool  wardens,  prototype  of  the  di»- 
Irict  board,  68,  i)7. 

Sckoola,  public,  eiitubl  ished  in  New 
Engbind,  0(1 ;  early  introduction 
of  school-rule  in  New  EnsUnd,  07 
and  note  3;  exlabliiilicd  in  Eng- 
land, 1870,  (i7,  nii/M  2  and  3,  238, 
note;  regulated  b_v  the  selo'linen, 
81  ;  duties  of  the  MiuwacbusettK 
county  court  regarding,  334. 

SchultheisH,  2ti2  and  note  i. 

8cir,  the  scrift,  32;  the  niynslcr,  32, 
300,  note  1 ;  the  kirk,  300,  note  1. 
See  County. 

Scirgeniot,  dual  character  of,  302-3. 
Set  County  Court*. 

Sc-irgertfa,  301-2.    See  Sheriff. 

Bcirfl-Bcir,  not  the  baKis  of  the  parish, 
32.    Ste  Scir. 

Scrogga,  Sir  William,  his  PraUiee  of 
OonrU-Leet  and  Oaurts-Barvn,  25, 
not*  2. 

Scutage,  179. 

Scalers  of  leather,  97. 

of  weights  and  measures,  88, 

97. 

of  wood,  97. 

Seebohni,  Freileric,  theory -of  early 
German  tenure,  17,  note  3;  on  the 
early  establishmeut  of  manorial 
tenures  in  England,  19;  on  com- 
mon fields,  20,  note  1. 

Seignory,  of  Locke's  Charter,  114. 

Selectmen,  the  New  England:  town- 
meeting  called  under  their  war- 
rant, (13  and  note  4 ;  evolution  of 
the  office  of,  74-8 :  various  names 
of,  74  and  note  3;  numi>er  of,  in 
various  towns,  75  and  note  1 ;  pro- 
totype of,  75 ;  a  responsible  repre- 
sentative board,  75 ;  early  origin 
of,  in  Massachusetts,  75;  origin 
of,  in  New  Haven.  Connecticut, 
and  Rhode  Island,  70-7  ;  in  New- 
ark, 76;  Plymouth,  77;  as  local 
agents  of  the  crown,  78 ;  oath  of, 
77;  functions,  78-82:  clerk  and 
records,  78  and  note  3;  financial 
administration,  79 ;  exercise  cor- 
porate jKJwers  of  the  town,  79; 
admit  inhabitants,  79-80;  control 
lands,  allotments,  and  a>mmon 
fields,  f^O ;  vast  number  of  duties 
of,  in  Boston,  81  ;  other  functions, 
80, 82 ;  officers  appointed  by,  83-4 ; 


extracts  from  the  records  of,  84-8 ; 
fined  by  the  county  court,  333 ;  the 
office  in  raoderi\  New  England, 
227  ;  represented  by  the  overseers, 
under  tnc  Duke's  laws,  lOG,  108 ; 
represented  by  the  town  lioanl,  in 
the  western  states,  107-9. 

Senecas,  phnilries  of,  250,  251. 

Servants,  in  Pennsylvania,  378-9. 

Servitude  for  debt,  at  Salem,  327 ; 
in  the  Northwest,  421,  422. 

Settlement,  law  of,  in  Mas!*achu8ett«, 
195;  in  Wisconsin,  200-1. 

Sexton,  39;  women  eligible  to  the 
office  of,  49;  duties  of,  defined  by 
the  selectmen,  82. 

Shaw,  .\lbcrl,  quoted  on  the  rise  of 
the  township-county  system  in  Illi- 
nois, 145,  146. 

Sheep  inspector,  how  appointed  in 
Neliraska,  445. 

Sheriti',  origin  and  character  of  the 
office,  SOl-2 ;  his  tourn,  28-9,  41, 
270,  271 ;  his  original  (Lscal  duties, 
303;  iinulogue  of,  under  Lombard, 
Frankish,  and  Gothic  laws,  308-9; 
powers  of,  in  Norman  perioii,  310; 
uolds  ordi  nil  ry  session  of  the  county 
court,  312 ;  records  pleas  of  the 
crown,  311 ;  loses  judicial  ix>wer«, 
314,  315-10;  the  office  in  t'-onnec- 
ticut,  400;  Massachusetts,  338-9, 
463;  New  York,  300,  304;  New 
Jersey,  306;  Pentisvlvania,  370, 
3S2,  384,  380-7;  Virginia,  393-3, 
394,  397,  399,  402,  407 -S;  Mary- 
land, 405;  North  Carolina,  470; 
Northwest  territorj-,  412  and  note 
1.  415;  Michigan,  during  British 
rule,  434;  in  territorial  period, 
437 ;  western  states,  455  ana 
note  2. 

Shire.    See  County. 

Shoemaker,  Michael,  on  the  origin 
of  Michigan  townships  and  coun- 
ties. 165-6  and  note  1. 

Sidesmen,  41 :  in  Virginia,  123. 

Six  nations,  phratric  organization  ot, 
250-2. 

Sixers  of  meadows,  98. 

Slaves,  sharers  in  the  family  sacra, 
3,  note  3;  legislation  regarding,  in 
Virginia,  404. 

Small  causes,  court  of,  in  Massachu- 
setts, 61,  823,  329. 


^^^^^^^^^^^           Indee.                                                  H 

^^M            Smith,  Tonlmin,  on  self-government 

township  in  the  mark,  19;  on  sig-               ^^M 

^^M                 ol  the  manor.  27 ;  on  the  eecular 
^^H                 charui'tor  of  the  uarish,  36,  note  3 ; 
^^m                on  the  origin  of  the  overseer  of  the 

nificance  of  the  patronymic  ing,                ^^W 

IS;    on   origin   of   the    hundred,                       1 

253— 1;  on  the  twelve  senior  tliegns,                 ^^M 

^^M                  poor,  191,  note  2 ;  on  the  early  poor 
^^^                  laws,  192-3;  regards  the  coiista- 

267 ;  on  the  old  Saxon  orgnnizn-                ^^H 

tinn,  297-^;   on  the  functions  of                ^^M 

^^1                  ble  OS  the  original  highway  over- 

the  county  court,  313-14.                               ^^M 

^^M                 seer,  20'J,  note  4 ;  on  the  I'ontrol  of 

Superintendent,  of  the  poor,  in  New  ^^B 
York,  456,  note  1.                                             ^^M 

^^m                  highways  hy  the  parish,  203 ;  on 

^^^                  the  |>eraml>ulalion,  211). 

of  roads,  in  Indiana,  213,  note  3.                ^^B 

^^^^^_^^m,  R.,  his  theory  of  the  evolu- 

of  school.s  county,  in  the  we«-                ^^B 

^^^^^^■■^^on  of  Teutonic  social  groups,  11, 

tern  states.  455 ;  in  V  irginia,  467-8 ;                        1 

^^^^^■fuXc  2,  250,  259.  notf.  4,  304-9 ;  on 

in  North  Carolina,  470.                                           1 

^^F                the  stamm  and   stamoi -kingdom, 

of  schools,  the  town,  in  Vermont,                       1 

^H                 12,  305,  note  1 ;  on  the  dux  and 

235.                                                                        J 

^^B                  ealdormnn,  H09  and  note  1. 

Supervisor,  of  highways,  39;  in  ^^M 
Pennsylvania,  385.    See  Overseer                ^^H 

^^H             Solon,  elTort  of,  to  supersede  the  re- 

^^^^^           ligioiis  bodies,  9. 

^^^^1       Sondereigen,  as  opposed  to  gewere 

of  Hiifhways.                                                   ^^M 

of  orphans,  362.                                           ^^M 

^^^^           or  possession,  16-17. 

the  town,  Brst  chosen  in  New                ^^M 

^^M             South  Carolina,  sectional  rivalry  of 

York,  111,  362;  the  western,  du-                ^H 

^^M                 local  organisms  in,  147-8;  rise  of 

ties  of,  169-71.                                                  ^H 

^H                  the  township  in,  14S,  234,  note  2  ; 

Supervisors,    the   county   board   of:                ^^U 

^^m                 of  the  county,   148;   overseers  of 

genetus   of,    in    New    York,    111,                ^^M 

^^M                 the  poor  in,  197;  her  school  sys- 

362-3;  elements  of,  in  Massachu-               ^^M 

^^M                tcm,  237  ;  present  county  govem- 

setts  colony,  342,  357 ;  genesis  of,                ^^M 

^^M                ment  in,  4(i9. 

in   Michigan  territory,   164,  426-                ^^M 

^H             Sparu,  tribes  of,  9,  nole  2;  ooales- 

38 ;  in  the  Western  states,  438-50 ;                ^^M 

^^H                 cence  of  village  communities  in, 

revival  of  the  ancient  representa-                ^^H 

^H                 8,  note  0 ;  the  oba  of,  241. 

tion  of  the  town  in,   135-6,  158,                 ^H 

^^H             Springetshury  manor,  113,  note  3. 

471-3 ;  in  Virpinia,  230-2,  464-7  ;                ^H 

^^U             Sproat,  CM.  Ebenezer,  the  tint  ap- 

Misissippi,  469.                                             ^^M 

^^m                 pointed  sheriff  in  the  west,  412, 

the  town  board  of,  in  various                ^^B 

^m                 note  1,  414. 

states,  169  and  note  2,  172.                              ^H 

^^1              Stamm,  a  union  of  volkerschallen,  12, 

Surveyor,     the     county,     316 ;     in                 ^^H 

^^M                 note  1,  292,  304 ;  becomes  stamm- 

Virginia,    395 ;    in    the    western                ^^B 

^H                  kingdom,  258,  305-7. 

states,    455 ;    represented    by   the                ^^B 

^^H              St.  Clair,  Oen.  Arthur,  chosen  gov- 

processioner,  in   North   Carolina,                ^^H 

^^M                 ernor  of  Northwest  territory,  411 ; 

^H 

^^H                 claims  right  to  create  counties  by 

Surveyor    general    of    the    United                ^^B 

^^1                  sutidivision,  409,  note  1 ;  inaugtiral 

States,    supersedes     the    geogra-                ^^B 

^^M                 address  of,  411  and  note  2. 

pher,  137.                                                          ^^B 

^^H              St.  Clements  manor,  Maryland,  rec- 

Surveyors,  of  fences,  91,  note  6.                           ^^B 

^^^                ords  of,  116,  note  3. 

of  highways,  39,  91 ;   in  New                ^^B 

^^^^H      Steeple  Ashton,  records  of,  39,  note 

York,  110,  112;  in  Virginia,  394.                  ^^ 

^^^^1          6,  206  and  note  3. 

iSee  Overseer  of  Highways.                                    J 

^^^^V      Stewart],  the  manorial,  represents  the 

of  lumber,  97.                                              ^^J 

^^M                tungerefa,  27. 

of  tar,  84,  332.                                             ^H 

^^H              Stocks,  punishment  by,  in  the  North- 

of  wood,  97.                                                  ^H 

^H                veet,  417. 

Surveys,  origin  of  the  United  States               ^^M 

^^B             Strays,  record  of,  by  New  England 

system  of,  137-141  and  tuUes.                        ^^B 

^^H                 town  clerk,  90 ;  by  western  county 

Svnodsmen,  41.                                                         V 

^^B                 clerk.  451 ;  by  the'ranger,  in  North 

■ 

^^M                Carolina,  470. 

Tacitus,  on   the  primitive  Teutonic                ^^H 

^^^            Stubbs,  William,  on  the  origin  of  the 

constitution,  10-16,  252-«,  292-6.                ^H 
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Taverns,  how  licensed  in  the  North- 
west territory,  423 ;  Michigan  ter- 
ritory, 437.    See  Ordinaries. 

Taxation,  origin  of,  17*}-7  and  notei; 
complexity  of  the  English  system 
of,  185;  iinsatiiifactory  methods  of, 
employed  in  the  western  slates, 
191. 

Taxation,  county:  of  the  old  Eng- 
lish shire,  303;  in  the  age  of 
Edward  I.  313-14;  in  the  New 
England  colonies,  339-44:  the 
county  rate,  335M1 ;  the  country 
rate,  341-2;  equalization  of  asacas- 
ments,  342-3 ;  the  system  in  New 
York,  362-3 ;  New  Jersev,  366-7 ; 
Pennsylvania,  371-2,'379-S3;  Vir- 
ginia, 397-9,  465,  4<J7  ;  Northwest 
territory,  124 ;  western  states,  188- 
91,  447^50;  New  England  states: 
Connecticut,  459-60 ;  New  Hamp- 
shire, 461 ;  Vermont,  459,  note  3 ; 
Mtnachusetta,  463 ;  Maryland, 
405;  South  Carolina,  4<}9;  North 
Carolinii, 469-70;  Delaware, 284-0. 
See  Taxes,  Rates,  Asseasor,  and 
Assessment. 

of  the  hundred,  in  early  Eng- 
land, 268;  Maryland,  277;  Dela- 
ware, 284-6. 

of  the  parish,  in  England,  35, 

39-40,  43,  45,  48 ;  in  Virginia,  120, 
398;  Maryland,  125-6;  South 
Carolina,  127-8;  North  Carolina, 
131. 

of  the  school  district,  237. 

of  the  township,  in  New  Eng- 
land, 64-5  and  note  3;  in  New 
York,  lOti,  111;  Northwest  terri- 
tory, 144  ;  western  states,  165. 

of  the  wa|)entake,  265-6. 

Taxes,  services  and  gifts,  the  ancient 
substitute  for,  176-7 ;  payable  in 
kind:  in  New  England,  343-4; 
in  Pennsylvania,  382;  payable  in 
tobacco,  125,  397-9;  payable  in 
wampum  and  beaver,  344. 

levied  on  the  |>oll,  in  Massa- 
chusetts, 341 ;  in  Pennsylvania, 
371,  380,  381-2;  Virginia,  397; 
Maryland,  277.  See  Taxation, 
Rules,  Assessor,  and   .\8ses8ment. 

Taylor,    Isaac,    his    theory    of    the 

wapentake,  265-6. 
Teachers  of  town  drummers,  S3. 


Tennessee,  free  schools  in,  237 ;  the 

county  in,  470. 

Territorial  sovereignly,  late  ori^n 
of  the  conception  of,  292-3. 

Teutonic  social  organiams,  evolution 
of,  11;  Sohm's  theorr  o£  11,  nolt 
2,  12,  15,  266-6. 

Texas,  free  schooU  in,  237;  the 
county  in,  469. 

Thegns,  the  twelve  senior,  267. 

Themistes,  4,  note  2. 

Theodore  of  Tarsus,  33. 

Thirtiborow,  37,  note  3. 

Tliunginuii,  258,  261. 

Tithables,  in  Virginia,  397 ;  in  Mary- 
land, 277  and  no(e  3 ;  in  Pennsyl- 
vania, 371. 

Tithes,  34 ;  part  of,  devoted  to  tli« 
poor,  192-3. 

Tithingman,theancient,alvrava  elec- 
tive, 21-2;   ditlerentiation'of  tb« 
office  of,  40 ;  in  New  Eng^land,  83^  j 
101;   a   Sunday   constable,    95-6  j-j 
number  of,  99. 

Tithings,  origin  of,  23;  not  local  on 
the  Continent,  24 ;  historical  r«la> 
lion  of,  to  the  township,  24—6  ;  th© 
term  used  interchangeably  with 
parish  and  township,  30 ;  the  in- 
stitution in  New  England :  cre- 
ated by  Gorges  in  M.-tine,  lOO^  - 
note  1  ;  local,  not  permanently  ea- 
lablished,  100. 

personal  Indian,  in  Plymoatb, 

101. 

Titles,  5,  290. 

Tobacco  inspectors,  in  Pennsylvania, 
371. 

viewers,  of  the  Marvlaad  hun- 
dred, 281;  in  Virginia!  395. 

as  a  legal  tender,  121,  397-9. 

Tourn,  the  sheriff's,  the  court  leol 
an  offshoot  from,  28-9 ;  called 
great  court  leet  of  the  hundred, 
270.     See  Sheriff. 

Town,  derivation  of  the  word,  18; 
the  term,  how  used  in  New  Eng- 
land, 52.     iSee  Township. 

Town  bellman,  83,  96. 

board,  the  western,  168,  178. 

See  Supervisors  and  Trustees. 

brewers,  97. 

bull,  95  and  note  2. 

cannoneers,  98. 

crier,  96. 
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Town  doctoni,  98. 

drummers,  83,  96. 

fisliera,  98. 

gTubbern,  98  Rnd  note  17. 

Town-meeting,  the  Old  £ngluh  ;  its 
officers  and  functions,  21-2. 

the  New  England,  «2-74,  226 

and  note  2:  qualilied  members  of, 
02 ;  non^commoners  not  exrlude<), 
63 ;  how  warned,  G3 ;  how  ornfan- 
ized,  64 ;  the  mtxlemtor,  64  und 
tiote  3;  powers  and  funrtions,  cx- 
trncls  from  the  records,  64-74 ; 
importance  of,  in  tlie  national 
history,  74 ;  relation  to  selectmen, 
63,  75,  78,  79. 

of  the  Dutch  villages,  104. 

of  the  Duke's  laws,  106. 

of  the  New  York  Province  laws, 

111. 
in  the  Northwest  territory,  144. 

in  the  western  slates,  162-7. 

Town  records,  cxtructs  from,  64-73; 

hisluricul  value  of,  73. 

. scavengers,  98. 

Townsmen,  74.    Set  Selectmen. 

Township,  evolution  of  the  organism, 
3—19:  liio  clan  or  gens,  the  proto- 
type of,  3-10;  the  mark,  a  stage 
in,  10-18. 

the  Old  English  tiinsoipe :  dc- 

'rirntion  of  (un,  fou'n,  IM;  iu  rela- 
tion to  the  mark,  theoriesi,  18-20; 
its  organizalion,  20-22:  the  con- 
Blitutinnnl  unit,  20;  free  and  de- 
pendent, 20;  the  lungemot,  21; 
the  gerefa,  bydel,  and  tithingman, 
21 ;  the  reovc  and  four  in  the  hun- 
dred and  shire  courts,  the  germ  of 
the  English  reiireaentalive  system, 
22-3. 

affiliated    and    ditTerentialed 

forms,  in  England:  teothung, 
23-^;  manor,  2.5-31;  parish,  31- 
49.  See  Manor,  Parish,  and  Tith- 
ing. 

the  New  England  town,  50-99: 

authorities  on,  60,  note  1 ;  restora- 
tion of  the  mark  in,  50-6:  tvim, 
Ummihip,  and  parisH^  how  used,  52 
and  no(ea  2  and  3 ;  common  fields 
of,  53;  Vorkaufsrooht  in,  .53-4; 
Mutter  and  Filialdorfer,  56;  pub- 
licity of  town  life,  55-6 ;  relation 
of,  to   the   general  court,  56-62:  I 


the  court  was  the  source  of  its 
authority,  .56;  grant  of  it*  terri- 
tory, 56;  the  court  enforces  regis- 
tration of  deeds  in,  57 ;  super- 
intends ways  in,  57 ;  and  enacts 
general  police  laws  for,  57 ;  first 
general  township  act,  .58 ;  the  con- 
stitutional unit,  59-62;  the  town- 
meeting,  62-74:  qualified  mem- 
bers of,  62;  non-proprietors,  not 
excluded,  63;  warning,  63;  or- 
ganization, 64  ;  functions,  64i-74 : 
votes  taxes,  64,  65  and  note  3; 
chooses  officers,  66;  electa  school 
teachersand  maintains  free  schools, 
66-6;  school  ordinance  of  Dorches- 
ter, 1«}46,  68-72 ;  importance  of  the 
town-meeting  in  the  national  his- 
tory, 74;  the  sclcctrn'/n,  74-S8: 
evolution  of  their  office,  74-8; 
functions  of,  78-S2;  offii'crs  ap- 
pointed by,  tt3— 1 ;  extracts  from 
their  records,  84-8;  town  officers 
and  their  duties,  88-99:  princi- 
pal officers,  88-96;  New  England 
fnnctioniilism,  55-6,  96-9 ;  subor- 
dination of  the  town  to  the  county 
court,  .S33-0. 

and  its  difierentiated  forms  in 

the  middle  and  soul  hern  oilonies: 
the  tithing:  in  Maine,  KX),  note  1  ; 
personal,  in  Plymouth,  101.  See 
Tithing.  Dutch  onlonieaiinil  vil- 
lage communities,  102-5;  the  town 
of  the  Duke's  laws,  106-9:  thegov- 
erning  body,  106;  ihe  meeting, 
107 ;  common  fields  of,  107 ;  a 
parish,  108-9;  the  town  of  the 
New  York  Province  laws,  110- 
12:  supervisors  first  chosen  in, 
1703,  111;  its  meeting.  111;  its 
officers,  112;  rise  of  the  town- 
ship in  Pennsylvania,  386-7;  Ihe 
manor,  112-117.  iVti»  Slanor.  The 
Virginia  parish,  117-24;  the 
Marylanil  parish,  124-7 ;  the  par- 
ish of  South  Carolina,  127-S;  of 
North  Carolina,  120-1:14. 

the  western:  evolution  of  the 

township-county  sy.siem,  136-166: 
the  fundnmenlul  ordinance  of  1785, 
137-141 ;  the  ordinance  of  1787, 
141-2;  sectional  rivalry  of  local 
organisms:  in  Northwest  terri- 
tory,   143-4;    in   Illinois,    144-6; 
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Mtnouri,  146-7;  South  Carolina, 
147-8;  the  economic  rivalry  of 
local  arpanisma :  reasons  why  the 
county  nhould  precede  the  t<jwn- 
ship,  148-50;  economic  rivalry, 
in  Nelira-ska,  150-1  ;  the  rudi- 
nient4iry  township  of  California, 
151 ;  flexiliility  of  the  Minnesota 
and  Dnkola  pltin,  152-3;  ri»e  of 
the  township  in  Michigan,  153-6; 
constitutional  limitation§  of  the 
western  township :  dilTerentiuted 
forms,  150-8;  itM  gabordination 
to  the  state,  159;  to  the  county, 
160-2;  adoption  of  township  or- 
gsnization,  160;  how  lirMt  organ- 
lied,  160-1  ;  the  town-meetinK, 
162-7  ;  what  town  ^lEcers  chosen 
in  various  states,  167  and  note  1 ; 
western  selectmen :  diSerenliated 
forms,  167-9 ;  the  trustee  or  super- 
visor, 169-71  ;  the  town  board, 
172-3;  the  clerk,  173-^;  treas- 
urer, 174-5;  constable,  175;  jus- 
tice of  the  peace,  176;  assessor, 
176-91  ;  overseer  of  the  poor, 
191-202;  overseer  of  highways, 
202-14;  perambulators  and  fence 
viewers,  214-25. 

—^  in  the  New  England  States, 
225-9. 

the  reconstruction,  in  Virginia, 

230-2;  West  Virginia,  232;  North 
Carolina,  333-4. 

in  South  Carolina  and  Ala- 
bama, 234,  noU  2. 

the  sf'liool  district  as  a  differ- 
entiated form  of,  234-8. 

the  congri'tifional,  an  embryonic 

civil  body,  140,  145,  152,  219. 

Township-countv  svsteiu  :  genesis  of, 
in  New  York,  111,  130,  362-3; 
genesis  of,  in  Pennsylvania,  385-7  ; 
elements  of,  in  Mas-sachusetls,  3.57  ; 
New  Jersey,  366-7 ;  and  Delaware, 
285;  evolution  of,  in  the  western 
states,  135-156,  408-438;  in  what 
western  states  established,  135, 
note  1 ;  revival  of  ancient  repre- 
sentation in,  135-6;  genesis  of,  in 
Northwest  territory,  143-4;  in 
Illinois,  144-6;  Missouri,  146-7; 
South  Carolina,  147-8  ;  Nebraska, 
160-1:  California.  161:  iMkota 
and  Minnesota,  152-3;  Michigan, 


153-6;  types  of  township-coonty 
organization,  1.56-8;  nttenipt  lo 
introduce  it  in  the  Soath,  230-t 
See  Township  and  Countv. 

Train  bands,  in  Marylancf,  278;  in 
Massachusetts,  60,  345-6;  boy, 
349-50. 

Treasurer,  county :  origin,  316-17 
and  note  1 ;  in  MaKsaohiisett^,  332, 
463;  New  York,  362;  New  Jer- 
sey, 366;  Pennsylvania,  3S2 ;  Vir- 
ginia, duties  of,  originally  fier- 
formed  by  the  sheriff,  399 ;  olfiec 
of,  instituted  in  Virginia,  468; 
in  the  Northwest  territory,  41a; 
Michigan  territory,  437,  438  ;  wet- 
tern  states,  453--4;  Connecticut, 
460 ;  in  Delaware,  285. 

the  pariah,  in  South  Carolina, 

128. 

the  town,   in   New   Engloml, 

79,  83,  91 ;  in  the  western  states, 
174-5. 

Tribal  organization,  Orneco-Roman, 
3-10,  241-2,  244-5,  289-92 ;  Teu- 
tonic, 11,  15,  254,  292-;i,  aa5-9; 
Semitic  and  Turanian,  8,  292,  note 
2;  American  Indian,  8,  249-52. 

Tribes,  the  Doric,  9,  note  2.  Set 
Phule  and  Tribus. 

TribunuB,  291. 

TribuK,  the  primitive  Roman,  S; 
whether  localized,  10,  note  1,  291 ; 
political  suppression  of,  245-6, 
201 ;  derivation  of  the  word,  291, 
note  1 ;  a.s  the  prototype  of  the 
shire,  character  and  organization, 
290-2;  the  new  local,  »,  291-2 
and  nolet  1  and  2;  analogy  of,  to 
the  English  shire,  299. 

Trial  justu'cs,  in  Massachusetts,  464. 

Triers  of  malt,  331. 

Trinoda  neoenitB^  176,  177,  note  1, 
202-3,  and  note  1. 

Truant  schools,  in  Massachiuetta, 
463. 

Truckmaster,  97. 

Trustee,  the  town,  169-71. 

Trustee,  the  town  board  of,  172. 

Tun,  cognate  with  nJn  and  aiun,  18; 
use  of  the  term  in  the  earlv  iawa, 
18,  note  2,  62,  note  1.  Sise 'Town- 
ship. 

Tungemot,  21 ;  officers  and  functions 
of,  21-2 ;  the  open  vestry,  an  oat- 
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^1            arowth  of,  35 ;  the  school  meeting 

Viewers,  of  lands,  98.                                   ^^^H 

^V            u,  in  miniature,  234.    See  Town- 

of  pipe  suvea,  378.                                ^^^^H 

^P             meeting'' 

of  mr,  83.                                                ^^^H 

^1         Tunscipc,  18-23;  conslitutioniil  sig- 

of  ways,  378.                                         ^^^^| 

^M             nificance  of,  bh  compared  with  the 

Vill,  used  for  parish  and  township,            ^^^^H 

H              New   Kngland   town,  5iMiO.    See 

^^^H 

H              Towiuhiu. 

H          Turma,  of  foot  and  honie,  248. 

Village  communities,  cities  formed            ^^^^H 

by  coalescence  of,  8,  note  6;   the            ^^^^H 

H          ToBcaroras,  phrutries  of,  250,  2->I. 

Germanic,  16-18:  revival  of,  in  ^^^^H 
the  New  England  colonies  52-6 ;            ^^^^^| 

H          Types,    of    township    organization. 

■              157-8. 

traces  of,  in   modern   New   Eng-            ^^^^H 

^1         of  countv  organization,  385-7, 

land,  228-il  and  note;  llio  Dutch,             ^^^H 

■             438-40, 443. 

in    New    Netherhiud,    102-5;    in           ^^^^H 

French  settlements  of  the  North-            ^^^^^| 

H         Underwood,    John    C,    mentioned. 

^^^H 

■             231. 

Village  council,  the  embryo  of  legis-           ^^^^H 

H          Union,  the  poor  law,  44 ;  guardiiuu 

lative  assemblies,  16.                                  ^^^^^| 

^B             of,  how  clioeen,  46. 

Vincennes,  common  tieids  of,  429  and           ^^^^H 

H          Untergau  or  centena,  267-63.    See 

^^^^H 

H              Centena. 

VinogradofT,     Paul,    opposes    See-           ^^^^^| 

H          Upper  Canada,  formed,  433  and  note  3. 

bohm's   theory    of    the    English           ^^^^H 

^1          Urmstone,  Mr.,  qiiote<l,  131,  note  2, 

villa^  coumiunity,  19,  note  5.                ^^^^H 

H              132,  note  6,  134  and  note  3. 

Virginia,  the  parish  of,  117-24;  a.H-            ^^^^^| 

^M          Uehers,   chosen   liv   the  jiarish,   in 

sessments   in,    188;    cnre   of  the            ^^^^H 

■              Sooth  Carolina,' 128. 

poor  in,  196-7;  proccesioners  in,  ^^^^H 
222-4 ;    her  reconstruction  town-           ^^^^^| 

H          Utah,  school  diHtrictii  in,  236 ;  school 

^H              franchise  in,  237,  note  5. 

ship,  230-2;   the  name  hundred            ^^^^H 

^M          Uthmanne,  55. 

in,  273-4 ;  colonial  county  orgnni-           ^^^^H 

zalion  of,   388-404;   her  present           ^^^^| 

^^^B  Vermont,   school    system    of,    236; 

county,  464-».                                             ^^^^| 

^^^^      school  franchise  in,  237,  note  6; 

Volkerschaft,     union    of    hundert-            ^^^^H 

^V              the  countv  in,  459  and  note  3. 

schaften,  11 ;  the  bearer  of  politi-           ^^^^^| 

^H          Vestry,  the  open,  35;  a  form  of  the 

cal  sovereignty,  the  primitive  state,            ^^^^H 

^1              tungcmot,  35;  howstimmoned,  40; 

12,  258,  202,  292.  256,  note  4,  304 ;            ^^H 

^H              use  of  oonimitteea  by,  41. 

the  prototype  of  the  shire,  char-           ^^^^^| 

^M          select,    ihc   English,   an    uut- 

acter  and  organiuitiun,  292-8:  an           ^^^^H 

^H             growth  of  the  committee  of  nssisl- 

independent  state,  in  the  ajfc  of           ^^^^^| 

^H             ance,  42,  50 ;  cuiitouiary  and  stntu- 

Tacitus,  292 ;  iis>M>mblies  of,  29:)-4 ;           ^^^H 

^H             tory,  46;   whether  the  prototype 

magistrates  of,  294-5;   the  comi-           ^^^^H 

^H             of  the  selectmen,  75 ;  mentioneid, 

tatus,  296 ;  the  old  Saxon  volker-           ^^^^H 

H- 

schaft,  29(>-ii ;   becomes  a  gau  or           ^^^^H 

^B         the  common,  all  rate  payers, 

district  in  Frankish  period,  305-9.           ^^^^H 

■             46. 

Vorkaulsrecht,  in  New  England,  53.          ^^^H 

^H         of  New  York  province  laws, 

^^^^^M 

^1              109,  note  4 ;  the  select,  of  V' irginia. 

Waitz,  George,  denies  that  the  tilb-           ^^^^| 

H              111>-122,  123;  the  select,  of  Mary- 

ing  was  an  origiuni  Teutonic  in-           ^^^^^| 

^H             land.  1 25 ;  and  of  North  Carnlina, 

stitiition,  24,  note  1 ;  on  origin  of           ^^^^H 

^1              1 3 1 ,  1 33,  1 34  and  note  3 ;  elective, 

hundred,  253,  254 ;  on  the  char-           ^^^^^| 

^B              in  South  Carolina,  127. 

acter  of  the  hundred  organization,           ^^^^^M 

^B          Vicaria,  261  and  note  3. 

255,  note                                                      ^^H 

■          Vicecomes,  310, 

Walks,  or  road  precincts  in  Virginia,           ^^^^H 

^M         Vicus,  the  word,  how  used  by  Tad- 

^^^H 

^1              tus,  16,  note  2. 

Wampum,  as  ■  legal  tender,  344  uid          ^^^^H 

^M          Viewers,  of  bread,  378. 

^^^^^1 

^M          of  fences.    See  Fence  Viewer*. 

WapenUke,  Taylor's  Iheoryof,  26&-a.          ^^^H 

y 
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